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COLUMBIA,  DECEMBER  TERM,  1845. 


Jvdges  present. 

Hon.  J.  S.  Richardson, 
«     J.  B.  O'Neall, 
"     J.  J.  Evans, 
"     A.  P.  Butler, 
«     D.  L.  Wardlaw, 
"     Edward  Frost. 


Joseph  Phillips  vs.  D.  Caldwell^  J.  L.  Kenner  and   W. 

T.  Clarke. 

Uoder  the  Act  of  1777,  the  privilege  of  proving  that  a  contract  is 
tUBurioufl,  is  not  confned  to  the  borrower^  but  extends  to  all  parties  to 
the  contract,  from  whom  nsury  is  demanded.  A  surety  to  a  note, 
therefore,  is  competent  to  prove  it  usurious. 

Before  Butler,  J.  at  Newberry,  Fall  Term,  1 844. 

Assumpsit  on  a  promissory  note ;  defence,  usury.  The 
defendant  Clarke  was  offered  as  a  witness,  under  the  Act, 
to  prove  the  usury.  He  was  objected  to  as  incompetent, 
but  his  Honor  overruled  the  objection.  On  his  testimony 
the  jury  found  for  the  defendants,  and  the  plaintiff  appealed, 
on  the  ground  that  Clarke  was  not  a  competent  witness. 

Herndon,  for  the 'motion,  contended  that  under  the  pro- 
1 


2  Phillips  vs.  Caldwell  |&  others. 

per    construction  of  the  Act  of   1777,  the  borrower   alone 
was  competent  to  prove  the  contract  usurious. 

Pope,  contra.  ^ 

Curia,  per  Butler,  J.  The  second  section  of  the 
Act  of  1777,  4  Stat.  364,  contains  the  following  pro- 
vision ;  "that  where  any  suit  or  action  shall  be  brought, 
sued  or  depending:,  &c.  touching  or  concerning  any  usuri- 
ous bond,  (fee.  the  borrower  or  party  to  such  usurious 
bond,  <fec.  or  from  whom  such  higher  rates  of  interest  is 
or  shall  be  demanded,  had  or  taken,  shall  be,  and  is  hereby 
declared  to  be,  a  good  and  sufficient  witness  in  law  to  give 
evidence  of  such  offence  against  this  Act." 

It  is  contended  that  the  words,  "or  party  to  such  con- 
tract," refer  to  and  are  synonimous  with  the  borrower ; 
and  that  therefore  the  privilege  of  giving  evidence  under 
the  Act,  is  confined  to  the  borrower,  or  principal  in  the 
contract,  and  cannot  be  extended  to  other  parties,  who  are 
mere  sureties.  The  liabilities  of  all  the  parties  to  the  con- 
tract are  the  same  in  respect  to  the  lender.  The  sureties 
are  as  much  parties  as  the  principal,  looking  at  the  mere 
legal  purport  of  the  contract.  And  where  they  have  the 
same  knowledge,  and  can  give  the  same  information,  as  to 
the  terms  of  the  contract,  I  can  see  no  good  reason  why 
they  should  be  excluded  from  the  benefits  of  the  Act.  Un- 
der the  terms  of  their  contract,  they  are  the  parties  from 
whom  such  higher  rate  of  interest  is  or  shall  be  demanded, 
whenever  they  are  sued.  The  literal  provisions  of  the 
Act  apply  to  them  as  much  as  to  the  borrower,  all  being 
parties  in  interest  from  whom  such  interest  may  be  de- 
manded. The  design  of  the  Act  would  fall  short  of  its  ends 
if  such  parties  were  to  be  deprived  of  their  rights  under 
it.  Take  this  instance ;  a  borrower  is  dead,  or  absent  from 
the  State,  his  estate  or  himself  being  insolvent ;  in  such 
case,  is  the  surety  to  suffer  because  he  should  not  be  al- 
lowed to  give  the  same  evidence  that  his  principal  might 
have  done  7  In  every  respect  his  liability  is  the  same,  the 
mischief  contemplated  is  the  same,  and  it  may  be  supposed 
that  his  knowledge  and  opportunity  of  giving  evidence  are 
in  all  respects  equal  to  those  of  the  actual  borrower.    Why 
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then  should  there  be  any  reason  for  saying  that  his  privi- 
leges should  not  be  the  same  7  To  deny  him  these  in  the 
case  supposed,  would  be  to  subject  the  surety  to  harder 
terms  than  the  principal  would  be  bound  to  submit  to,  and 
would  deprive  him  of  the  liberal  indulgencies  of  the  law  in 
favor  of  his  indemnity. 

Il  has  been  suggested  that  the  case  of  Oaillard  vs. 
Leseigneur  and  LeRoy,  1  McM.  225,  is  inconsistent  with 
these  views.  So  far  from  it,  that  opinion  was  given  with 
a  view  of  letting  in  all  the  parties  to  the  contract,  even  by 
implication  or  relation,  to  give  evidence ;  upon  the  ground, 
as  is  there  said,  that  it  was  the  aim  of  the  statute  to  make 
witnesses,  of  all  the  parties  interested  in  the  contract,  who 
could  give  such  information  as  would  expose  and  detect 
the  usury. 

A  majority  of  the  court  think  that,  whether  they  con- 
sult the  litercJ  phraseology  of  the  Act,  or  its  remedial  de* 
sign,  the  decision  below  should  be  affirmed. 

Motion  refused. 

Evans,  Wardlaw  and  Frost,  JJ.  concurred. 
O'Nball,  J.  dissented. 

Richardson,  J.  I  think  the  proper  construction  of  the 
usury  Act  excluded  the  witness — ^not  party  to  the   usury. 


4  Rbid  vs.  Ramst. 

Sally  Reid^for  H,  A.  Jones,  (assignee,  vs.  Johnson  Rametfy 

sheriff. 

Money  in  the  sherifiPs  hands  is  not  subject  to  the  lien  of  an  ezecu« 
tion ;  and  thoug  h,  under  certain  circumstances,  he  may  seize  or  appro- 
priate it,  yet  this  must  be  done  before  the  rights  of  third  persons  have 
interposed,  and  while  he  has  authority  to  act  under  the  execution. 

Before  Frost,  J.  at  Abbeville,  Fall   Term,  1845. 

The  report  of  his  Honor  the  presiding  Judge  is  as  follows. 

''Sally  Reid  had  brought  two  actions  against  Lipford  & 
Shoemaker.  In  one  suit,  verdict  was  rendered  for  the 
plaintiff,  for  $83,22,  and  execution  entered  in  the  sheriff's 
office.  The  execution  was  assigned  the  28th  October, 
1843.  In  thiB  other  suit,  verdict  was  for,  the  defendants, 
and  an  appeal  taken.  In  this  case  judgment  was  entered 
by  the  defendants  against  the  plaintiff  for  the  costs  of  suit, 
including  the  clerk's  and  sheriff's.  On  the  25th  October, 
1843,  while  the  appeal  was  pending,  the  amount  of  Sally 
Reid's  execution  was  paid  to  the  defendant.  Before  notice 
of  the  assignment  of  the  execution  to  H.  A.  Jones,  the  de- 
fendant, by  entries  in  his  books,  applied  the  sum  received 
towards  the  payment  of  the. costs  due  to  him  on  the  execu- 
tion against  Sally  Reid,  which  was  still  under  appeal.  The 
appeal  was  dismissed  before  this  action  was  brought.  Soon 
after  the  assignment,  notice  of  it  was  given  to  the  defendant, 
and  payment  of  the  amount  received  demanded  by  the 
assignee. 

''It  was  ruled,  that  on  notice  of  the  assignment  and  de- 
mand, the  defendant  was  liable  to  pay  to  that  execution  the 
sum  he  had  received  in  satisfaction  of  it,  and  could  not  ap- 
ply the  money  towards  payment  of  the  costs  due  to  him- 
self under  the  execution  against  Sally  Reid.  A  decree  was 
rendered  for  the  plaintiff." 

The  defendant  appealed,  on  the  following  grounds. 

1.  That  there  being  a  subsisting  execution,  (though 
lodged  to  bind  pending  an  appeal)  in  the  sheriff's  office 
against  Sally  Reid,  when  the  sheriff  received  the  amount 
of  the  verdict  in  her  favor,  the  sheriff  had  a  right  to  retain 
the  verdict,  to  be  applied  to  the  execution. 
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2.  Because  the  present  suit  being  commenced  after  the 
appeal  had  been  dismissed,  the  execution  against  Sally 
Reid  had  active  energy,  and  the  sheriff  was  bound  to  levy 
on  the  amount  of  the  verdict  paid  to  him. 

Thomson^  for  the  motion.  , 
Wilson^  contia. 

Curia,  per  Frost,  J.  In  Summers  vs.  Caldwell,  2  N. 
and  McC.  341,  it  was  held,  that  the  plaintiff  has  an  inter- 
•est  in  money  collected  by  the  sheriff  under  his  execution, 
of  which  the  court  can  take  notice,  and  order  it  to  be  paid 
over  to  an  execution  against  him.  But  such  order  is  mat- 
ter of  discretion.  The  rights  pf  third  persons  will  be  al- 
ways respected,  when  any  such  claim  shall  be  interposed. 
If  it  appears  that  any  other  person  has  a  legal,  or  even  an 
equitable,  claim  to  the  money,  the  court  ought  not  to  inter- 
fere in  this  way.     Means  vs,  Vance,  1  Bail.  41. 

In  this  case  the  execution  against  Sally  Reid,  to  which 
the  defendant  applied  the  money  levied  under  execution  at 
her  suit,  was  suspended  by  an  appeal.  No  levy  could 
have  been  made  under  it,  nor  was  the  sheriff  authorized,  at 
the  time  he  did,  to  apply  the  money  of  Sally  Reid  towards 
satisfaction  of  it.  When  the  plaintiff  demanded  payment 
of  the  money  in  satisfaction  of  the  execution  of  Sally  Reid 
under  which  it  had  been  made,  the  defendant  was  liable  to 
the  demand.  The  execution  had  then  been  assigned ;  and 
the  right  to  receive  satisfaction  from  the  sheriff  was  vested 
in  the  assignee.  That  right  could  not  be  divested  by  the 
subsequent  dismissal  of  the  appeal.  The  general  rule  is, 
that  the  assignee  shall  be  protected  against  any  dealing  be- 
tween the  debtor  and  assignor  after  notice  to  the  former, 
or  any  set-off  acquired  after  such  notice. 

The  motion  is  dismissed. 

Richardson,  O'Neall,  Evans  and  Butler,  JJ.  con- 
curred. 

Wardlaw,  J.  I  assent  to  the  result,  but  reserve  my 
opinion  upon  the  question  whether  money  in  the  sheriff's 
hands  is  subject  to  the  lien  of  an  execution.  It  has  been 
decided,  that  under  certain  circumstances  it  may  be  seized 
or  appropriated  by  the  sheriff. 


6  State  vs.  Cockrell. 

7*he  State^  ex  rel,  of  J.  Harrison,  vs,  Jeremiah  Cockrell^ 
acting  as  Sheriff  of  Fairfield  district. 

Where  a  sheriff^s  election  has  not  been  contested  before  a  court  of 
managers,  an  information  will  not  lie,  to  oust  him  of  his  office,  on  the 
ground  that  the  election  was  held  two  days  instead  of  one. 

The  validity  of  such  an  election  must,  in  every  case,  in  the  first 
instance,  be  decided  by  a  court  of  managers;  and  their  decision,  on 
questions  of  fact,  will  be  final,  though  on  questions  of  law  it  may 
perhaps  be  corrected. 

Before    Evans,   J.  at  Chambers^   Columbia^    May^  1845. 

Motion  for  leave  to  file  an  information  against  the  de* 
fendant,  to  inquire  by  what  authority  he  exercised  the  of- 
fiice  of  sheriflf  of  Fairfield  district. 

The  report  of  his  Honor  is  as  follows. 

"Some  time  in  August  last  the  clerk  of  the  court,  under 
the  Act  of  1839,  ordered  an  election  for  sheriflf  of  Fairfield 
district.  The  poll  was  kept  open  two  days,  in  the  same 
way  as  is  required  for  members  of  the  Legislature.  At 
this  election  the  defendant  Cockrell  had  the  greatest  num- 
ber of  votes;  but  the  election  was  contested,  on  various 
grounds,  and  among  others  on  the  ground  that  the  election 
was  held  two  days  instead  of  one.  The  matter  was  car- 
ried before  Judge  O'Neall,  on  an  application  for  a  manda- 
mus, who  decided  that  the  Act  of  1839  had  not  altered  the 
former  law  as  to  the  number  of  days  on  which  the  election 
for  sheriff  should  be  held,  but  granted  the  mandamus  on 
other  grounds.  Subsequently,  another  election  was  held 
in  the  same  way,  and  the  defendant 'again  had  the  greatest 
number  of  votes.  There  was  no  contest,  and  the  mana- 
gers certified  the  election,  and  he  was  commissioned,  and 
has  been  in  discharge  of  the  duties  of  his  office  since  Octo- 
ber or  November  last. 

"At  the  last  session  the  Legislature  passed  an  Act  de- 
claring that  the  intention  of  the  Act  of  1839  was^  that  the 
election  should  be  held  only  one  day,  and  this  application 
is  now  made,  I  suppose,  in  consequence  of  this  declaratory 
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Act,  with  a  view  to  declare  the  sheriff's  commission  void, 
on  account  of  this  objection  to  the  election. 

"The  Act  of  1839  is  certainly  very  obscurely  worded, 
and  might  well  receive  the  interpretation  put  on  it  by 
Jud^e  O'Neall,  but  in  the  view  I  take  of  the  case,  it  is  not 
necessary  I  should  decide  that  question,  nor  the  effect  of 
the  declaratory  Act  passed  at  the  last  session. 

"The  Act  provides  a  tribunal  for  the  decision  of  all 
questions  in  relation  to  the  validity  of  the  election.  When 
there  is  a  protest,  the  managers  are  to  assemble,  and  decide 
the  grounds  of  the  protest,  and  the  Act  declares  that  their 
decision  shall  be  final  and  coLclusive.  I  have  no  doubt 
the  managers  were  competent  to  decide  this  question.  If 
the  objection  was  not  made  according  to  the  provisions  of 
the  Act,  it  cannot  be  raised  in  any  other  form.  If  it  had 
been,  and  they  had  decided  it,  no  appeal  would  lie  from 
their  decision,  for  none  is  given  by  the  Act ;  but  on  the 
contrary,  the  Legislature  clearly  designed  to  put  an  end  to 
all  such  controversies,  by  establishing  a  special  tribunal  for 
their  decision,  with  an  express  declaration  that  their  de- 
cision shall  be  final. 

"Motion  refused." 

The  applicant  appealed,  on  the  following  grounds. 

1.  Because  the  decision  of  the  managers  is  only  final 
upon  questions  of  fact  within  the  sphere  of  their  authority, 
and  if  they  err  upon  questions  of  law,  their  errors  may  be 
corrected  by  the  superior  courts  of  law. 

2.  Because  if  the  managers  violate  the  election  law  in 
conducting  the  election,  it  is  void,  and  their  decision  in 
their  own  favor  cannot  cure  the  invalidity  of  the  election. 

3.  The  election,  as  conducted  in  this  case,  was  utterly 
void,  as  contrary  to  law,  and  the  defendant  has  no  legal 
right  to  the  office  he  holds. 

Boyce,  for  the  motion. 
McCall,  contra. 

CuriOj  per  Evans,  J.  It  was  certainly  within  the 
powers  of  the  Legislature  to  prescribe,  by  law,  the  mode  in 
which  the  validity  of  all  elections  shall  be  decided,  and  it 
18  clear  that  this  has  been  done.     The  6th  section  of  the. 
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Act  of  1839  (a)  declares  the  manner  in  which  one  con- 
testing the  sheriff's  election  shall  proceed.  Notice  must 
be  given,  on  the  last  day  of  the  election,  of  the  grounds  of 
exception,  and  the  managers  are  required  to  hear  and  deter- 
mine the  validity  of  the  election,  ''and  their  decision  shall 
be  final."  No  notice  was  given  to  the  managers,  there  was 
no  contest,  and  consequently  no  decision,  and  if  this  motion 
had  been  granted,  the  effect  of  it  would  be  to  substitute  a 
judge. for  the  court  of  managers  appointed  by  law  to  decide. 
I  take  it  to  be  clear,  that  the  validity  of  an  election,  in  all 
cases,  must,  in  the  first  instance,  be  decided  by  the  court 
of  managers  duly  organized  according  to  law.  All  ques- 
tions, whether  of  law  or  fact,  must  be  submitted  to  this  tri- 
bunal. Their  decision  on  questions  of  fact  must  of  neces- 
sity be  final,  as  no  appeal  is  given ;  but  I  do  not  mean  td 
say  that  their  errors  in  law  may  not  be  corrected  by  certio- 
rari, or  such  of  the  prerogative  writs  as  may  be  best  suited 
to  the  case.  The  effect  of  granting  the  rule  in  this  case 
would  be  not  to  correct  the  errors  of  the  court  of  managers, 
but  to  substitute  a  judge  at  chambers  in  lieu  of  that  tri- 
bunal established  by  law.  A  judge  of  the  Superior  Court 
may  have  power  to  correct  the  errors  of  an  inferior  court, 
but  he  has  no  right  to  decide,  in  the  first  instance,  those 
questions  which  are  within  the  inferior  jurisdiction. 
The  motion  is  dismissed. 

Richardson,  O'Neall,  Butler,  Wardlaw  and  Frost, 
J  J.  concurred. 


{a)n  Stat  25. 
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S,  Valentine  vs,  Mary  Oerard. 

Jn  debt  on  judgment,  the  nonjoinder  of  a  defendant  is  not  ground 
for  a  non-suit    It  should  be  pleaded  in  abatement  (a) 

Before  Butler,  J.  at  Williamsburg^  Fall  Term,  1846. 

Debt  on  a  judgment  recovered  against  the  defendant  and 
William  Cox.  The  action  was  against  the  defendant  alone. 
His  Honor  overruled  a  motion  for  a  non-suit,  and  the  de- 
fendant appealed,  and  now  renewed  his  motion  on  the  fol- 
lowing grounds : 

1.  That  the  declaration  set  out  a  recovery  by  judgment 
against  Mary  Gerard  alone,  whereas  by  the  exemplification 
in  evidence  it  appeared  that  the  judgment  was  against  Mary 
Gerard  and  William  Cox. 

2.  That  the  cause  of  action  being  a  judgment  against 
Mary  Gerard  and  William  Cox,  the  plaintiflf  should  have 
sued  both  parties,  and  suggested  in  the  declaration  that 
William  Cox  was  absent  from  and  without  the  limits  of 
the  State. 

N.  Phillips^  for  the  motion. 
Hunt  and  Atkinson^  contra. 

Curia,  per  Butler,  J.  This  is  a  case  in  which  there 
was  a  joint  liability  against  two  on  judgment,  and  upon 
which  one  party  alone  has  been  sued.  From  the  record 
itself,  it  appeared  that  the  judgment  was  joint,  with  an  aver- 
ment of  a  several  liability.  The  party  sued  moved  for  a 
non-suit,  mainly  on  the  ground  that  the  other  party  should 
have  been  joined  for  conformity,  with  a  suggestion  of  his 
absence,  for  the  purpose  of  preserving  original  liabilities. 

It  is  clear  that  this  motion  was  not  the  proper  mode  of 
taking  advantage  of  the  omission,  but  that  it  should  have 
been  done  by  a  plea  in  abatement.     Motion  refused. 

Richardson,  O'Neall,  Evans,  Wardlaw  and  Frost, 
JJ.  concurred. 


(a)  Vide  Rice  vs.  Shute,  1  Smith  L.  C.  (American  Edition)  391, 
and  Cabell  vs.  Yaughan^  1  Wms  Saund.  291. 
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Stephen  S,  Fonville  vs.  Robert  Richey  et  aL 

Where  an  order  requiring  the  plaintiff  to  gire  security  for  costs  or 
be  nonsuited,  was  not  complied  with,  and  the  defendant,  after  the 
time  for  giving  the  security  had  expired,  pleaded  to  the  declaration — 
Heldy  that  he  thereby  waived  his  rights  under  the  order,  and  could 
not  aflervrards  claim  the  non-suit,  (a) 

By  pleading  to  a  declaration  the  defendant  admits  the  plaintiff  to 
be  properly  in  court. 

Before  Frost,  J.  at  Abbeville^  Fall  Term,  1845. 

The  report  of  his  Honor  the  presiding  judge  is  as  fol- 
lows. 

"In  this  case  an  order  had  been  entered  that  the 
plaintiff  should  give  security  for  costs,  on  or  before  the  1st 
August,  1845,  or  be  non-suited.  At  the  same  term  an  or- 
der was  entered  giving  the  plaintiff  leave  to  declare  on  or 
before  the  first  day  of  the  present  term. 

"  The  plaintiff  filed  his  declaration  the  first  of  October, 
and  posted  a  rule  to  plead.  The  defendants  filed  their  plea 
7th  October.  Issue  was  joined  and  the  case  docketed. 
The  plaintiff  had  issued  a  commission  to  examine  witness- 
es, and  the  defendants  put  in  cross  interrogatories.  When 
the  case  was  called,  defendants  moved  for  a  non-suit ;  be- 
cause security  for  costs  had  not  been  entered.  The  plain- 
tiff offered  to  enter  the  security  required  instanter  ;  and 
moved  an  order  to  that  effect.  The  order  was  granted,  on 
the  ground  that  the  defendants,  by  pleading  and  joining 
in  the  commission,  induced  the  plaintiff  to  incur  additional 
costs,  and  had  waived  the  punctual  execution  of  the  order 
for  security  for  costs." 

The  defendants  appealed. 

McGowen,  for  the  motion. 
Wilson,  contra. 

Curia,  per  Evans,  J.  When  the  1st  of  August  was  passed, 
without  security  for  costs  being  put  in,  the  plaintiff  was  out 
of  court,  and  judgment  of  non-suit  might  have  been  entered 
against  him.  But  when  he  afterwards  filed  his  declaration, 
and  the  defendants  put  in  their  plea,  the  plaintiff  was  again 
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restored  to  his  staitts  as  a  suitor.  By  pleading  the  defen- 
dants admitted  the  plaintiff  was  in  court.  It  was  treating 
the  plaintiff  as  one  having  a  right  to  file  his  declaration, 
to  which  the  defendants  were  bound  to  plead.  The  plain- 
liS  had  no  right  to  file  his  declaration — his  action  was  at 
an  end ;  but  when  the  defendants  pleaded  to  it,  it  was  a 
waiver  of  the  benefits  which  had  resulted  to  them  by  the 
non-suit. 

If  a  defendant  enters  an  appearance  he  cannot  object 
that  there  is  no  legal  service  of  the  writ ;  he  admits  there- 
by he  has  been  legally  brought  into  court.  So,  also,  if  he 
pleads  to  the  declaration  he  cannot  question  the  plaintiff's 
right  to  file  it ;  it  is  an  admission  of  his  right  to  do  so. 

The  motion  is  dismissed. 

O'Neall,  Butler,  Wardlaw  and  Frost,  JJ.  concur- 
red. 


(a)  The  doctrine  of  waiver,  as  applied  to  the  pleadings  or  other  pro- 
ceedings in  a  cause,  depends  on  the  maxim  consensus  iollit  errorem. 
The  acquiescence  of  a  party  who  might  take  advantage  of  an  error 
obviates  its  effect.  Broom's  L.  M.  58.  The  rule,  however,  must  be 
taken,  it  seems,  with  this  limitation,  that  it  will  only  operate  to  cure 
irregularities,  and  not  proceedings  which  are  completely  defective 
and  void.  In  the  latter  case  the  proceeding  cannot  be  waived  by 
any  laches  or  subsequent  proceeding  of  the  opposite  party.  2  Arch. 
Pr.  201.  The  cases  of  Taylor  v^,  Phillips^  3  East,  155,  and  Hussey 
vs.  Wilson,  5  T.  R.  254,  fuYnish  illustrations.  In  the  first  of  these 
cases  it  was  held  that  the  service  of  a  writ  on  Sunday  could  not  be 
cured  by  any  subsequent  act  of  the  defendant ;  and  m  the  second, 
that  where  the  maker  and  indorser  of  a  note  were  holdcn  to  bail  in 
the  same  affidavit,  the  defect  was  not  waived  by  putting  in  bail    R. 
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A.  C.  Bomar  vs.  James  L,  Williams  aiid  N,  Gentry. 

Plaintiff  sued  two  of  five  joint  and  several  obligors ;  Held^  that 
he  might  discontinue  as  to  one,*in  order  to  make  his  proceedings  reg- 
ular against  the  other. 

Before  Wardlaw,  J.  at  Spartanburg^  Spring  Term,  1845. 

Writ  in  debt  returnable  to  this  term.  The  cause  of  ac- 
tion was  a  joint  and  several  bail  bond  executed  by  the  de- 
fendants and  three  others.  On  the  first  day  of  this  term, 
and  before  an  appearance  was  entered,  the  plaintiff*  moved 
for  leave  to  discontinue  as  to  the  defendant  Williams.  His 
Honor  refused  the  motion,  and  the  plaintifl^  appealed. 

Leitnery  for  the  motion. 

Henry,  contra. 

Curia,  per  Frost,  J.  The  defendants  were  two  of  five 
obligors  in  a  bail  bond,  the  principal  being  the  fifth  party. 
Two  of  the  parties  were  out  of  the  jurisdiction  of  the  court. 
The  non-joinder  in  the  writ  of  the  third,  who  was  within 
the  jurisdiction,  being  irregular,  the  plaintiflf  moved  to  dis- 
continue against  one  of  the  parties  in  the  writ  to  obviate 
that  objection.  The  case  is  not  distinguishable  from  that 
of  Fitch,  assignee,  vs.  Heisse,  Cheves,  185.  In  that  case 
the  writ  was  issued  against  three  obligors.  Non  est  inven- 
tus was  returned  as  to  one.  It  is  not  stated  in  the  report 
of  the  case  that  this  party  was  within  the  jurisdiction  ;  but 
he  must  have  been,  otherwise  the  failure  to  serve  him  with 
process  was  provided  for  by  the  statute,  and  a  discontinu- 
ance was  unnecessary.  The  plaintiflf  was  allowed  to  dis- 
continue against  all  the  parties  except  one.  It  is  attempt- 
ed to  distinguish  this  case  from  that,  on  the  ground  that 
in  Fitph,  assignee  vs.  Heisse,  all  the  obligors  were  join- 
ed in  the  writ,  and  it  was  regular ;  but  in  this  case  only 
two  were  joined  in  the  writ,  and  it  is  therefore  irregular. 
In  each  case  the  exception  would  be  the  same,  the  want 
of  necessary  parties  to  the  suit  as  a  joint  action.  Service 
of  process  is  necessary  to  make  a  party  to  a  suit.  The 
neglect  or  omission  is  not  aided  by  inserting  the  name  of 
the  party  in  the  process.     It  is  to  obviate  the  objection  of 
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the  want  of  necessai^y  parties  to  the  suit,  as  a  joint  action, 
that  the  rule  permits  the  plaintiflf  to  discontinue  as  to  all 
except  one,  and  thus,  after  suit  commenced,  elect  to  pro- 
ceed by  a  several  action.  * 

The  motion  is  granted. 

Richardson,  O'Neall,  Evans  and  Butler,  JJ.  con- 
curred. 

Wardlaw,  J.  Out  of  our  own  cases,  I  find  nothing 
concerning  discontinuance  as  to  certain  defendants.  In  ac- 
tions ex  delicto^  noL  pros,  as  to  certain  defendants  may  be 
entered  ;  but  not  at  common  law  in  actions  ex  contractu. 

I  am  not  disposed  to  extend  our  decisions  further  than 
they  have  gone. 


F.  Bowen  vs.  James  M.  Coker. 

Negroes  were  mortgaged  by  the  defendant  to  the  plaintifi)  to 
secure  the  payment  of  a  bond  due  at  a  future  day.  To  pay  interest 
as  it  accrued  on  the  bond,  the  defendant,  by  agreement  in  writing 
indorsed  on  the  mortgage,  hired  the  negroes  to  the  plaintiff  Before 
the  period  of  hiring  had  expired,  the  defendant  retook  the  negroes. 
Held^  that  the  plaintiff  might  maintain  trover  for  the  conversion. 

The  bailee  for  hire  of  a  chattel  may  maintain  trover  against  the 
bailor  for  a  conversion. 

Before  Richardson,  J.  at  Kershaw^  Pall  Term,  1845. 

Trover  for  the  conversion  of  negroes.  The  negroes  in 
dispute  were  mortgaged  by  the  defendant  to  the  plaintiff  on 
the  6th  October,  1840,  to  secure  the  payment  of  a  bond 
payable  on  the  1st  January,  1846.  By  an  agreement  of 
the  same  date  with  the  mortgage  and  indorsed  on  it,  the 
defendant  hired  the  negroes  to  the  plaintiff,  until  the  1st 
January,  1846,  at  one  hundred  and  twenty-nine  dollars  and 
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fifty  cents  per  annum,  to  be  applied  to  the  payment  of  the 
interest  on  the  bond  as  it  annually  accrued.  The  negroes 
went  into  the  plaintiff's  possession,  and  were  re-taken  by 
the  defendant  in  March,  1843. 

His  Honor  sustained  a  motion  for  a  nonsuit,  which  the 
plaintiff  now  moved  to  set  aside. 

W.  F.  DeSaussure^  for  the  motion. 
Smart,  contra. 

Curia,  per  Frost,  J.  Under  the  agreement,  the  plain- 
tiff acquired  a  right  of  property  and  possession  which  may 
support  an  action  of  trover  against  the  owner.  This  is 
the  proper  action  when  the  plaintiff's  right  of  property  and 
dominion  is  divested  by  the  destruction  or  wrongful  con- 
version of  the  property ;  and  by  it,  he  may  recover  equiva- 
lent damages  for  the  injury  he  has  sustained.  By  the 
agreement  to  hire,  the  plaintiff  acquired  not  merely  a  special 
property,  like  that  of  a  bailee  for  safe  keeping  or  for  car- 
rying, which  is  subordinate  to  the  bailor's  right  of  property 
and  possession,  but  he  acquired  a  temporary  property  in  the 
negroes,  and  a  right  of  possession  against  the  defendant 
himself.  In  Parker  vs,  Patrick,  5  T.  R.  175,  the  defend- 
ant's goods  had  been  fraudulently  obtained  from  him,  and 
pawned  to  the  plaintiff,  without  any  knowledge  of  the 
fraud.  The  defendant  had  procured  the  conviction  of  the 
pawner,  and,  by  that  means,  possession  of  the  goods. 
Judgment  was  rendered  for  the  plaintiff.  In  Roberts  vs* 
Wt/att,  2  Taunt  277,  on  a  contract  for  the  sale  of  an 
estate,  the  vendor,  according  to  the  terms,  had  furnished 
the  plaintiff,  the  vendee,  with  an  abstract  of  his  title.  It 
was  re-delivered  by  the  plaintiff  to  the  defendant,  the  attor- 
ney of  the  vendor,  to  consider  and  supply  the  objections  to 
the  title,  which  the  plaintiff's  attorney  had  made  in  writing 
on  the  abstract.  The  defendant  refused  to  restore  it  to 
the  plaintiff,  on  demand.  The  action  was  supported,  on 
the  ground  that  uiitil  the  agreement  to  purchase  was  va- 
cated, the  plaintiff  had,  under  the  terms,  a  temporary 
property  in  the  vendor's  abstract  of  title,  and  the  defend- 
ant's refusal  to  restore  it  was  a  wrongful  conversion.  In 
Lenoir  vs.  Sylvester,   1  Bail.  633,  it  was  held  that    the 
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executor  of  the  tenant  for  life  might,  under  the  Act  of 
1789,  (a)  recover,  in  trover,  the  hire  of  negroes  between 
the  first  of  March  and  end  of  December.  The  motion  is 
granted. 

Richardson,  O'Neall,  Evans,  Butler  and    Ward- 
law,  JJ.  concurred. 


(a)  5  Stat.  111. 


J,  J.  Schroter  vs.  John   Holly. 

In  a  civil  action,  a  witness,  if  not  interested,  is  competent  to  im- 
peach his  own  conveyance,  on  the  ground  of  fraud  or  forgery. 

Before  Butler,    J.  at  Kershaw,    Spring    Term,    1845. 

This  was  an  action  of  trespass  to  try  titles.  One  link 
in  the  plaintiff's  chain  of  title,  as  proved  on  the  trial,  was 
a  deed,  for  the  land  in  dispute,  from  one  Daniel  Holly  to 
himself.  Daniel  Holly  was  offered  as  a  witness  for  the 
defendant,  and  asked  the  question,  "  whether  he  had  ever 
executed  a  deed  conveying  the  land  to  the  plaintiff."  The 
answer  was  objected  to,  on  the  ground  that  the  witness 
was  not  competent  to  invalidate  his  own  deed,  by  which  he 
might  vest  himself  with  the  title  to  the  land.  His  Honor 
sustained  the  objection.  A  verdict  was  rendered  for  the 
plaintiff,  and  the  defendant  appealed. 

Smart,  for  the  defendant. 
Hanna,  contra. 

Curia,  per  Evans,  J.  The  only  question  of  law 
arising  out  of  the  trial  in  this  case,  was,  whether  Daniel 
Holly  was  a  competent  witness  to  impeach  his  deed  to  the 
plaintiff.     In  the  life  time  of  the  subscribing  witness,  he 
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would  not  be  competent  to  prove  the  due  execution  of  the 
deed,  for  ^e  obvious  reason,  that  the  law,  in  requiring  wit- 
nesses, has  indicated  the  evidence  by  which  the  deed  is  to 
be  proved ;  and  no  other  evidence  can  be  received  whilst 
this  is  in  existence.  But  when  his  evidence  is  offered  to 
impeach  his  deed,  it  rests  on  a  different  principle.  It  was 
once  held  in  England,  that  one  who  had  signed  a  written 
instrument,  could  not  be  allowed,  as  a  witness,  to  destroy 
it ;  but  this  was  soon  restricted  to  commercial  paper ;  and 
was  afterwards,  I  think,  entirely  overruled.  In  this  coun- 
try, we  have  never  recognised  any  such  rule  of  evidence. 
The  grantor  stands  upon  the  same  footing  as  any  other 
witness.  If  he  is  free  from  interest,  he  is  competent. 
Holly's  deed  to  Schroter  has,  I  presume,  the  usual  cove- 
nant of  warranty.  If  his  deed,  under  which  the  defend- 
ant claims,  was  also  with  warranty,  then  he  would  be  liabe 
on  both  covenants,  and  his  interest  would  be  equal.  If 
there  was  no  warranty  in  the  latter  deed,  then  his  evidence, 
which  went  to  destroy  Schroter's  deed,  was  against  his  in- 
terest. In  any  view  in  which  the  case  presents  itself  to 
my  mind,  he  was  competent  to  answer  the  question  which 
was  propounded  to  him,  although  the  answer,  if  believed 
by  the  jury,  might  go  to  destroy  the  deed,  as  a  forgery. 

No  satisfactory  reason  has  ever  been  given  why,  on 
indictments  for  forgery,  one  whose  name  has  been  forged 
is  not  a  competent  witness  to  prove  the  forgery,  and  it 
has  only  been  allowed  to  prevail  in  this  State  on  the  prin- 
ciple of  stare  decisis.  The  principle  has  never  been  re- 
cognised in  this  State,  as  extending  to  civil  cases. 

It  may  be,  as  was  argued,  that  the  witness'  character 
was  such  that  the  jury  would  not  have  believed  him,  if 
he  had  answered  the  question  as  was  expected,  but  we 
cannot  determine  that.     The  motion  is  granted. 

Richardson,  O'Neall,  Butler,  Wardlaw  and  Frost, 
JJ.  concurred. 
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J.  T,  Crawelly  adm?r.  vs.  William  lAttlefield. 

When  one  judge  may,  and  when  he  should  not,  reverse  or  grant 
an  order,  made  or  refused  by  another  judge. 

A  non-resident  administrator,  who  brings  trover  in  right  of  his  in- 
testate, will  not  be  required  to  give  security  for  costa. 

Before  Frost,  J,   at   Spartanburg^    Fall    Term,    1846. 

This  was  an  action  of  trover.  On  affidavits  that  the  plain- 
tiff's residence  was  beyond  the  limits  of  the  State,  the  de- 
fendant moved  for  an  order  requiring  the  plaintiff  to  give 
security  for  costs.  The  same  motion  had  been  made  at 
the  preceding  term,  and  refused,  but  upon  what  ground 
did  not  appear.  His  Honor  refused  the  motion,  on  the 
ground  that  courtesy  required  that  one  circuit  judge  should 
not  grant  an  order  which  another  had  refused.  The  de- 
fendant appealed. 

Henry  and  Dean  for  the  motion. 
Bobo  and  Leitner,  contra. 

Curia,  per  Butler,  J.  The  presiding  judge  came  to 
the  conclusion,  on  the  circuit,  that  the  motion  made  before 
him  had  been  refused  by  a  preceding  judge  under  pre- 
cisely the  same  circumstances.  In  this  point  of  view,  he 
regarded  the  motion  as  a  second  application  for  the  same 
purpose,  and  declined  to  entertain  it,  from  a  regard  to  pro- 
priety— a  propriety  which  both  safe  usage  and  respectful 
courtesy  have  long  sanctioned.  Uniformity  and  harmony 
are  essential  ingredients  in  the  satisfactory  administration 
of  justice.  Uniformity  is  preserved  by  a  direct  appeal  to 
all  the  judges — whilst  an  appeal  from  one  judge  to  another 
would  produce  collision  and  confusion.  It  is  proper,  there- 
fore, that  when  one  judge  has  made  or  refused  an  order, 
the  same  should  not  be  reversed  or  granted  by  another 
judge,  without  a  change  of  circumstances,  or  a  new  exhibi- 
tion of  facts.  An  ex  parte  order  may  surely  be  reviewed 
or  reversed,  upon  its  being  contested  by  others,  who  were 
not  parties  to  it,  or  had  no  notice  of  it.  And  when  an 
order  has  been  refused,  on  one  state  of  facts,  by  one' judge, 
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there  is  no  reason  why  it  should  not  be  reversed  by  an- 
other on  a  different  state  of  facts.  The  reason  of  the  usage 
is,  that  judges  should  avoid  an  appeal  from  one  to  another 
on  the  same  motion. 

But  a  majority  of  us  think,  that  in  any  point  of  view  in 
which  the  motion  has  yet  been  presented,  it  was  properly 
refused  by  the  judges  who  have  heard  it.  The  plaintiff 
may  be  a  citizen  of  Virginia,  and  at  the  time  the  motion 
was  made  below,  may  have  been  employed  for  a  while  in 
Georgia.  But  in  South  Carolina  he  had  takeq  out  letters 
of  administration,  and  had  given  the  security  required  by 
law.  He  is,  therefore,  entitled  to  all  the  rights  and  immu- 
nities of  an  administrator  in  the  forums  of  this  State.  As 
a  representative  of  another,  he  may  be  supposed  to  have  no 
personal  knowledge  of  the  concerns  of  his  intestate.  His 
duty  requires  him  to  investigate  all  the  rights  of  the  trust 
that  has  been  committed  to  him.  He  cannot  do  this,  un- 
less he,  like  any  other  administrator,  is  free  from  personal 
liability  for  costs,  in  cases  requiring  judicial  examination. 
It  does  not  appear  that  the  plaintiff  claims  the  negroes,  for 
which  this  action  is  brought,  in  his  own  right.  On  the 
contrary,  from  what  has  been  stated  to  us,  he  claims  them 
entirely  in  right  of  his  intestate. 

Prima  facie^  and  we  ought  not  to  go  beyond  the  prima 
facie  view  of  the  subject — the  plaintiff,  as  administrator,  is 
not  liable  for  costs.  The  defendant's  motion  does  not  con- 
template a  contingency,  to  wit,  if  the  plaintiff  should  in 
the  subsequent  developement  of  the  case  be  liable  for  costs, 
that  he  should  give  security  for  them,  but  that,  in  any  view, 
he  should  give  unconditional  security  for  the  payment  of 
such  costs  as  the  defendant  may  be  put  to  in  defending  the 
action.  Upon  a  motion  of  this  kind,  it  is  not  usual  to  look 
to  ultimate  results,  but  to  decide  upon  the  statements  in 
the  record,  and  from  these  statements  we  think  the  motion 
should  be  refused. 

O'NealLj  Evans,  Wardlaw  and  Frost,  JJ.  concurred. 
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Daniel  C,  McLeod  vs.  J.  Rogers, 
The  same  vs,  A.  Gardner. 

Under  the  30th  section  of  the  Act  of  1731,  3  Stat  303,  the  copy  in 
the  registei's  office  of  a  deed  of  land,  is  good  evidence,  on  proof  of  the 
loss  of  the  original,  and  the  subscribing  witnesses  need  not  be  ez' 
amined.  {a.) 

A  continuous  adverse  possession  of  land  for  twenty  years  by  difier- 
ent  persons  and  at  different  times,  is  sufficient  to  raise  the  presumption 
of  a  grant 

The  mere  fact  that  a  grant  was  taken  out  within  the  twenty  years 
by  a  party  not  in  possession  of  the  land,  is  not^^r  se  sufficient  to  rebut 
the  presumption  of  a  prior  grant,  arising  from  a  continuous  possession 
for  twenty  years. 

Before  Evans,  J.  at  Darlington^  July^  extra  Term,  1845. 

The  report  of  his  Honor  the  presiding  Judge  is  as  fol- 
lows. 

"These  cases  were  tried  together ;  both  depended  on  the 
same  title.  The  plaintiff  claimed  under  a  recent  grant  to 
him,  dated  7tli  January,  1842,  for  39  1-2  acres. 

"The  defendants  were  the  tenants  of  Ervin  i&  Crawford, 
who  were  the  real  defendants.  There  was  some  dispute 
about  the  location,  but  that  is  unnecessary  to  be  noticed. 
The  land  in  dispute  had  been  a  long  time  in  occupancy, 
by  various  persons,  but  no  grant  older  than  the  plaintiff's 
was  produced.  In  1816,  one  Bosman,  who  owned  the  ad- 
joining tract,  sold  this  land,  and  conveyed  it  by  deed,  to 
one  Cook,  as  16  acres.  Cook  took  possession  the  same 
year,  and  remained  in  possession  until  1821,  when  he  sold 
it  to  one  Copeland  Pierce,  as  the  witnesses  said,  but  no 
deed  was  produced.  On  the  23d  March,  1822,  Pierce  con- 
veyed the  land  to  one  Thomas  Price,  who  immediately 
took  possession,  and  lived  on  it  till  he  died  in  1835.  After 
his  death,  his  children  or  their  tenants  had  possession  un- 
til the  3d  of  December,  4839,  when  Mary,  Elizabeth  and 
Charity  Price,  three  out  of  four  of  Thomas  Price's  heirs  at 
law,  conveyed  the  land  to  Robert  J.  Price,  who  conveyed 
it  to  Ervin   and  Crawford,  on   the  21st  of  October,  1841, 
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in  whose  tenants  the  possession  has  remained  ever  since* 
These  actions  were  brought  19th  of  October,  1842.  It  ap- 
peared that  the  land,  after  Thomas  Price's  death,  was  sold 
under  fi,  fa,  at  the  suit  of  Moses  Sanders,  who  bid  it  off, 
and  subsequently  ^ave  it  to  Price's  daughters,  to  whom 
the  sheriff  conveyed  it.  At  the  time  this  conveyance  was 
made,  the  present  plaintiff,  as  a  deputy  surveyor,  made  a 
plat  of  the  land  for  the  Prices.  It  is  probable  that 
he  then  discovered  that  they  had  no  grant,  as  no  such 
idea  seemed  to  have  been  entertained  before.  The  origin- 
al deed  from  Pierce  to  Price  was  not  produced.  It  had 
been  recorded,  and  the  register's  book  was  received  in  evi- 
dence. Search  had  been  made  among  the  papers  of  Price, 
the  grantee.  One  Cook  proved  that  he  was  present  and 
saw  Pierce  deliver  the  deed  to  Price.  He  read  it.  It  was 
for  16  acres.  The  price  was  $200 ;  one  E.  Rogers  was 
one  of  the  subscribing  witnesses ;  and  that  Price  went  into 
immediate  possession  under  the  deed.  In  all  these  particu- 
lars, the  copy  corresponded.  Rogers  was  dead,  but  the 
other  subscribing  witness  was  living  in  the  district,  but 
was,  at  the  trial  of  the  case,  absent  from  the  State.  I 
thought  the  evidence  of  loss  of  the  deed,  of  its  existence, 
and  its  identity  with  the  copy,  sufficiently  proved  by  Cook, 
and  that  McCall  could  have  proved  nothing  more  satisfac- 
tory. But  in  the  view  which  I  took  of  this  case,  it  was 
wholly  immaterial  whether  this  deed  was  received  or  not. 
•Independent  of  the  deed,  it  was  proved  that  Price  went  in- 
to possession  in  the  spring  of  1822,  more  than  twenty  years 
before  the  commencement  of  these  siiits.  I  considered,  and 
so  charged  the  jury,  that  this  length  of  possession  in  Price, 
and  those  who  claimed  under  him,  was  sufficient  to  author- 
ize the  presumption  of  a  grant  to  Price,  or  some  other  le- 
gal title,  at  the  time  his  possession  commenced.  I  was  of 
opinion,  that  in  order  to  create  this  presumption,  it  was 
not  necessary  the  possession  for  the  whole  time  should  re- 
main in  one  person,  as  had  be^n  decided  in  King  vs. 
Smith,  (6)  in  relation  to  the  statute  of  limitation.  The 
statute  acts  as  a  forfeiture  of  the  owner's  title  for  his  laches 
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in  not  asserting  it  within  the  time  of  limitation.  The  tres- 
pass ripens  into  right,  after  ten  years,  but  until  it  becomes 
a  right,  it  is  not  transmissible.  The  idea  of  trespass  is  not 
embraced  in  that  of  presumption.  The  original  possession 
is  presumed  to  have  been  a  rightful  one,  and  not  a  trespass. 
After  the  lapse  of  twenty  years,  the  law  presames  that 
Price  had  a  legal  title  when  he  entered,  and  this  title  he 
could  convey  to  his  grantee.  Not  so  the  trespasser.  Cook's 
possession  was  six  years  older  that  Price's,  but  as  there 
was  not  proof  he  had  conveyed  to  Pierce.  I  did  not  feel  at 
liberty  to  go  beyond  Price's  possession,  in  computing  the 
twenty  years. 

"The  plaintiff's  grant  is  dated  two  or  three  months  before 
the  completion  of  the  twenty  years,  but  he  did  not  set  up 
any  claim  by  action  until  six  months  after  the  expiration 
of  twenty  years  from  the  time  Price  took  possession.  This 
is  the  foundation  of  the  third  ground  in -the  notice.  But  I 
did  not  consider  that  fact  as  material.  After  twenty  years 
the  taw  presumes  an  older  grant,  and  the  plaintiff's  grant 
was  a  mere  nullity,  'the  jury,  under  my  charge,  found  a 
verdict  for  the  defendants.'^ 

The  plaintiff  appealed,  on  the  following  grounds. 

1.  Because  his  Honor  allowed  a  copy  of  the  deed  [from 
C.  Pierce  to  Thomas  Price  to  be  offered  in  evidence,  which 
the  plaintiff  objected  to  as  incompetent  testimony. 

2.  Because  his  Honor  charged  the  jury,  that  a  continu- 
ous possession  of  land  for  twenty  years,  although  by  differ- 
ent persons  at  different  periods,  was  sufficient  to  establish 
proof  of  a  grant  by  presumption. 

3.  Because  his  Honor  instructed  the  jury,  that  the  pre- 
sumption of  a  grant  had  been  established,  although  twenty 
years  had  not  elapsed  before  the  date  of  the  grant  for  the 
same  land  to  the  plaintiff. 

Moses  and  Dargan,  for  the  motion. 

Curia,  per  Evans,  J.  By  the  30th  section  of  the  Act 
passed  in  1731,  for  "the  remission  of  arrears  of  quit  rents," 
<&c.  it  is  enacted,  "that  the  record  of  all  grants  and  deeds 
duly  proved  before  a  justice  of  the  peace  according  to  the 
lUaal  method,  and  recorded^  or  to  be  recorded,  in  the  Regis* 
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ter's  office  of  this  Province,  and  also  the  attested  copies 
thereof,  shall  be  deemed  to  be  as  good  evidence  in  the  law, 
and  of  the  same  force  and  effect,  as  the  original  would  have 
been  if  produced,  in  all  the  courts  of  law  and  equity."  3  Stat. 
303.  These  words  taken  per  se  would  authorize  the  ad- 
mission of  copies  in  all  cases  instead  of  the  originals ;  but 
in  the  case  of  Purvis  vs.  Robinson^  1  Bay,  493,  it  was  de- 
cided, on  the  construction  of  the  whole  Act,  that  the  copy 
was  evidence  only  on  proof  of  the  loss  of  the  original. 
This  is  the  only  restriction  or  limitation  which  has  ever 
been  put  on  the  comprehensive  words  of  the  statute,  and 
the  propriety  and  correctness  of  this  restriction  is  much 
questioned  in  the  reporter's  note  to  the  case  of  Peay  vs. 
Picket,  3  McC.  326.  In  this  last  case,  in  McMullen  vs. 
Brown,  Harp.  76,  and  many  other  cases,  copies  from  the 
register's  office  were  admitted  without  any  other  proof  than 
the  loss  oi  the  original.  But  in  the  case  of  Dingle  vs. 
Bowman,  1  McC.  177,  the  identical  question  made  in  this 
case  was  decided.  There,  on  proof  of  loss  of  the  original, 
a  copy  from  the  record  was  offi3red  in  evidence.  It  was 
insisted  that  the  subscribing  witnesses  should  be  produced, 
and  the  circuit  judge,  without  reference  to  the  statute,  re- 
jected the  copy  as  inadmissible  without  the  examination  of 
the  subscribing  witnesses,  and  nonsuited  the  plaintiff.  But 
the  Appeal  Court  set  aside  the  nonsuit,  on  the  ground  that 
although  such  evidence  might  be  necessary  at  common 
law,  which  always  requires  the  best  evidence,  it  was  not 
necessary  under  the  Act  of  1731,  before  recited.  The  same 
question  was  again  decided  in  the  case  of  Turnipseed  vs. 
Hawkins,  1  McC.  272.  I  have  thought  it  proper  to  say 
thus  much  on  this  question,  because  it  is  gravely  made  by 
one  of  the  grounds  of  appeal,  and  the  case  of  Dingle  vs. 
Bowman  seems  to  have  been  lost  sight  of,  although  it  is 
not  necessary  to  the  decision  of  the  case  under  considera- 
tion, as  in  cases  of  presumptions  arising  from  length  of 
time,  it  is  wholly  immaterial  whether  the  possession  com- 
menced with  or  without  a  deed.  Ever  since  the  case  of 
McClure  vs.  Hill,  2  Mill.  420,  it  has  been  regarded  as  the 
settled  law  in  this  State,  that  twenty  years  continuous  ad- 
Terse  t)ossession  is  as  good  a  title  as  a  grant  or  a  deed> 
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where  there  is  an  absence  of  any  of  those  facts  which  go 
to  rebut  the  presumption.  After  a  possession  continued 
for  so  long  a  time,  undisputed  by  any  and  acquiesed  in  by 
a]l,  the  law  will  presume  that  the  possession  in  its  incipi- 
ency  was  rightful,  and  that  the  tenant  when  he  took  pos- 
session did  so  under  a  grant  or  deed  or  whatever  may  be 
necessary  to  invest  him  with  the  legal  title.  He  who  claims 
under  a  presumption  of  a  grant  is  entitled  to  stand  on  the 
same  ground  as  if  he  produced  the  grant.  The  law  sub- 
stitutes the  presumption  in  the  place  of  the  grant.  The 
case  is  wholly  unlike  a  title  under  the  statute  of  limita- 
tions. One  who  claims  under  the  statute  was  a  trespasser 
throughout.  His  possession  began  in  a  trespass,  and  so 
continued  until  the  statutory  time  had  run  out ;  and  there- 
fore it  was  properly  held,  in  King  vs.  Smith,  that  until 
his  title  was  perfected  he  could  not  convey,  and  conse- 
quently that  possession,  or  in  other  words  several  distinct 
trespasses,  could  not  be  joined  together  so  as  to  defeat  the 
title  of  the  true  owner.  The  reasons  for  this  do  not  apply  to 
one  claiming  under  a  presumption  arising  fropn  length  of 
time.  He  is  regarded  as  claiming  under  a  grant  or  deed 
co-existent  with  his  possession.  This  ground  was  not 
pressed  in  the  argument,  and  was  given  up  by  one  of  the 
learned  counsel  who  argued  the  case,  but  it  was  contended 
there  was  something  in  the  third  ground,  viz.  that  the  State 
had  granted  the  land  to  McLeod  before  the  twenty  years 
had  run  out,  and  that  this  rebutted  the  presumption  arising 
from  the  acquiescence  of  the  State.  It  does  not  seem  to 
me  this  circumstance  can  make  any  difference.  The  pre- 
sumption does,  as  he  supposes,  depend,  in  part  at  least,  on 
the  acquiescence  of  the  owner  for  so  long  a  time.  But  the 
grant  to  McLeod  cannot  be  considered  as  any  assertion  of 
title  to  the  land.  Every  one  knows  that  a  grant  may  be 
obtained  for  any  land,  whether  before  granted  or  not,  or 
occupied  or  unoccupied.  ^  It  is  the  act  of  the  grantee,  from 
which  no  inference  to  rebut  the  presumption  can  arise.  It 
can  make  no  difference  that  during  a  part  of  the  time  the 
land  was  owned  by  successive  owners.  Such  a  circum- 
stance would  not  prevent  the  statute  of  limitations  from 
ranning  where  there  was  no  disability  to  sue.  It  has 
never  been  considered  as  an  objection  in  the  analagoua 
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case  of  a  right  of  way,  that  the  land  over  which  the  way 
passed  had  had  successive  owners  within  the  period  of 
prescription.  I  should  consider  the  presumption  as  streng- 
thened, rather  than  weakened,  by  the  fact  that  successive 
owners  had  acquiesed  in  the  possession  as  rightful  during 
the  whole  period  of  twenty  years. 

This  court  is  of  opinion  there  was  no  error  in  the  in- 
structions of  the  circuit  court  on  any  of  the  points  excep- 
ted to  in  the  notice  of  appeal,  and  the  motion  for  a  new 
trial  is  dismissed. 

Richardson,  O'Neall,  Butler,  Wardlaw  and  Frost, 
JJ.  concurred. 


{a)  By  an  Act  passed  in  1843,  11  Stat.  255,  a  certified  copy  of  a 
conveyance  of  real  estate,  which  has  been  recorded  ten  years,  may, 
after  thirty  days  notice,  be  given  in  evidence,  on  oath  by  the  party 
that  the  original  is  lost,  &c.  Vide  LUnning  vs.  Crawford,  2  Bail. 
296, 591.  R. 


L.  L.  Swindler^  assignee,  vs.    William  O^Connor. 

A  prison  bounds  bond  which  does  not  express  the  name  of  the 
plaintiff  in  execution  may  be  assigned,  and  the  fact  that  the  assignee 
is  the  plaintiff  in  execution,  shewn  by  evidence  aliunde. 

Before  Butler,    J.  at   Newberry,  Spring    Term,  1845. 

This  was  an  action  of  debt,  by  sum.  pro.  on  a  prison 
bounds  bond,  executed  by  W.  T.  Dillen  as  principal,  and 
the  defendant  as  surety.^  The  recital  preceding  the  condi- 
tion of  the  bond  was  as  follows.  "  Whereas,  the  said  W. 
T.  Dillen  has  been  arrested  by  virtue  of  a  writ  of  capias 
ad  satisfaciendum,  and  is  desirous  of  availing  himself  of 
the  benefit  of  the  Acts  of  the  General  Assembly  of  the  said 
State,  to  establish  and  extend  the  bounds  of  the  prisons  or 
common  gaols  in  the  several  districts  of  the  State."     The 
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condition  was  in  the  usual  form,  and  in  no  part  of  the 
bond  was  the  name  of  the  plaintiff  in  execution  expressed. 
Dillen,  the  principal,  did  oot,  as  required  by  the  condition, 
render  to  the  clerk  a  schedule  of  his  estate,  whereupon 
the  bond  was  assigned  to  the  plaintiff  and  this  action  com- 
menced. It  was  contended  that  the  bond  was  not  assigna- 
ble, inasmuch  as  it  did  not  express  the  name  of  the  plain- 
tiff in  execution.  His  Honor  ruled  that  the  plaintiff  was 
entitled  to  recover,  upon  his  shewing  that  he  was  in  fad 
the  plaintiff  at  whose  suit  Dillen  was  arrested.  The  de- 
fendant appealed. 

Caldwell^  for  the  motion. 

Curia,  per  Butler,  J.  It  cannot  be  pretended  but 
that  the  bond  in  this  case  is  good  for  some  purpose.  It  is 
not  void ;  for  it  is  an  obligation  to  the  sheriff,  or  his 
assignee,  in  express  terms,  for  the  sum  of  eighty-five  dol- 
lars. To  some  extent,  the  condition  is  equally  explicit,  to 
wit — ^that  the  principal  had  been  arrested  on  a  ca.  sa  under 
which  he  had  availed  himself  of  the  benefit  of  the  prison 
bounds.  It  was  a  question  of  fact  to  ascertain  whether  he 
had  complied  with  the  express  requisitions  of  the  bond. 
That,  of  course,  was  dehors  the  bond,  and  had  to  be 
established  by  parol  evidence.  That  being  established, 
the  next  inquiry  was,  who  was  entitled  to  claim  the  penal- 
ty, or  the  damages  intended  to  be  secured  by  the  penalty  7 
The  capias  had  been  taken  out  by  some  one.  Was  it  not 
competent  to  shew,  by  the  actual  proceedings  of  the  sheriff, 
on  the  process  itself,  as  they  appeared  by  entries  duly 
made,  who  was  the  plaintiff  in  interest  ?  This  was  capa- 
ble of  much  more  certain  attainment  than  the  facts  going 
to  fix  the  liability.  Indeed,  the  liability  being  fixed  to  pay 
the  penalty,  it  was  the  interest  of  the  defendant  to  have  it 
reduced  to  the  true  and  less  amount  than  the  penalty  itself; 
and  that  could  not  be  done  but  by  the  production  of  the 
CO.  sa.  under  which  the-  principal  had  been  arrested. 
When  that  was  produced,  both  the  right  of  the  plaintiff, 
and  the  extent  of  his  recovery,  were  disclosed.  Motion 
refused. 

Richardson,  O'Neall,  Evans,  Wardlaw  and  Frost, 
JJ.  concurred. 
4 
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/.  N.  McEhoee^  Jr.  vs.  Joseph  Beason. 

la  trespass  to  try  titles,  a  defendant  canoot  set  up  a  paramoimt  title 
in  another,  to  defeat  the  purchaser,  at  sheriff's  sale,  of  his  own  title. 

Before  Richardson,  J,  at   York^  Spring  Term^   1845. 

Trespass  to  try  titles.  The  land  in  dispute  was  purchased 
by  the  plaintiff,  as  the  property  of  the  defendant,  at  sheriff's 
sale.  The  defendant  offered  in  evidence  n  deed,  by  which 
the  land  had  been  conveyed  to  a  trustee,  for  the  use  of  the 
defendant's  wife  for  life.  The  presiding  Judge  charged 
that  the  plaintiff  was  entitled  to  a  verdict ;  that  the  sheriff's 
deed  operated  as  an  estoppel,  and  precluded  the  defendant 
from  shewing  title  in  another.  The  jury,  however,  found 
for  the  defendant.     The  plaintiff  appealed. 

WiUiams^  for  the  motion. 
Wiiherspoon^  contra. 

Ckiria^  per  O'Neall,  J.  In  this  case,  according  to 
well  settled  principles,  the  plaintiff,  as  against  the  defend- 
ant, was  entitled  to  recover ;  for,  according  to  O'Neall  vs. 
Duncan,  4  McC.  246,  and  many  cases  since,  it  is  clear 
that  a  purchaser  at  sheriff' 's  sale  is  entitled  to  recover 
against  the  person  whose  title  he  has  bought.  The  reason 
is  an  obvious  one.  The  sheriff,  by  law,  is  made  the  agent 
of  the  defendant  in  execution  in  selling  his  land  to  pay  his 
debt,  and  hence  the  sheriff's  deed  operates  very  much  as 
his  own. 

It  may  be,  and  I  think  it  very  possible,  that  if  the  trus- 
tee of  the  wife  be  made  a  party  to  the  record,  as  is  directed 
in  Crosby  vs.  Floyd^  2  Bail.  116,  he  may  defeat  this  re- 
covery ;  and  a  feeling  of  that  kind  has  made  me  struggle 
to  sustain  the  verdict.  But  it  is  too  clear  to  be  questioned, 
that  this  defendant  cannot  set  up  a  paramount  title  in  ano- 
ther to  defeat  the  purchaser  of  his  own  title. 

The  motion  for  a  new  trial  is,  therefore,  granted. 

Richardson,  Evans,  Butler,  Wardlaw  and  Frost, 
JJ.  concurred. 
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Hezekiah  Miller  vs.  W.  IL   Orice. 

In  ao  action  oH  the  case  against  a  magistratei  for  issuing  a  war- 
rant, for  an  assault  and  battery  committed  in  another  State,  under 
which  the  plaintiff  was  arrested  and  imprisoned,  it  is  only  necessary 
to  shew  that  the  defendant  kneto  the  fact,  when  he  issued  the  warrant, 
that  the  offence  was  committed  out  of  his  jurisdiction  Want  of 
malice  or  corrupt  motive,  and  error  of  judgment  as  to  the  defendant's 
jurisdiction  over  the  matter,  though  they  may  be  used  in  mitigation 
of  damages,  will  not  justify  the  defendant. 

As  a  general  rule,  the  costs  of  a  first  action  should  always  be  paid, 
before  the  plaintiff  should  be  permitted  to  proceed  with  a  second 
action  for  the  same  cause.  The  matter,  however,  is  within  the  dis- 
cretion of  the  circuit  Judge. 

Be/are  Butler,  J.  at  Marion,  Fall  Term,  1846. 

The  report  of  his  Honor  the  presiding  Judge  is  as  fol- 
lows. 

"  This  was  an  action  on  the  case,  brought  by  one  of 
several  persons,  against  the  defendant,  for  having  them 
arrested  under  a  warrant  issued  without  the  sanction  of 
law,  and  with  a  knowledge  that  the  defendant  had  no 
jurisdiction  over  the  offence  covered  under  the  warrant. 
The  history  of  the  facts  connected  with  the  case,  will 
present  its  merits.  By  a  recital  in  the  warrant,  dated  the 
28th  of  October,  1841,  it  appears  that  one  James  Gaddy 
made  oath  that  on  the  19th  of  June,  William  Miller 
assaulted  and  beat  him,  and  that  the  plaintiff  aided  and 
assisted  hioL  The  place  where  the  beating  took  place, 
was  not  mentioned.  The  warrant  was  directed,  as  usual,  to 
have  the  parties  arrested,  and  brought  before  a  justice,  to 
be  dealt  with  according  to  law.  The  sheriff  of  the  district, 
to  whom  it  was  delivered,  gave  it  to  John  D.  Shaw,  one  of 
his  deputies,  to  have  it  forthwith  executed.  Shaw  imme- 
diately apprehended  the  persons,  and  had  them  brought 
before  one  McMillan,  a  justice ;  not  being  able,  at  the 
time,  to  £nd  the  present  defendant.  McMillan  wrote  a  com- 
mitment, and  the  plaintiff,  with  his  brother,  were  put  in 
jail,  where  they  remained  for  two  or  three  days.     They 
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were  brought  before  Judge  Earle  on  a  habeas  corpus.  The 
judge  declined  to  interfere,  but  referred  the  matter  to  the 
defendant,  with  an  intimation  that  it  was  competent  for 
him  to  discharge  the  persons  charged,  if  it  should  appear 
that  their  offence  had  been  committed  in  North  Carolina, 
as  it  was  alleged.  The  defendant  forthwith  caused  the 
plaintiff  to  be  brought  before  him,  and  made  an  order  for 
his  discharge,  with  an  indorsement  something  to  this 
effect : 

"  'That  the  party  having  been  brought  before  Judge 
Earle,  on  habeas  corjms^  and  the  matter  being  referred  to 
him,  he  discharged  the  parties  in  the  warrant,  as  it  appeared 
that  their  offence  had  been  committed  in  North  Carolina.' 

''As  facts  that  were  conceded,  it  may  be  proper  to  state  that 
Gaddy  lives  in  Robeson  County,  a  few  hundred  yards  from 
the  South  Carolina  line — and  that  the  present  plaintiff  and 
his  brother  were  citizens  of  South  Carolina,  residing  in 
the  neighborhood  of  Gaddy ;  that  while  in  North  Carolina, 
they  had  a  fracas  with  Gaddy,  the  circumstances  of  which 
did  not  come  out ;  and  that  after  they  had  their  rencoun- 
ter, in  which  it  was  alleged  that  Gaddy  was  beaten,  the 
other  party  returned  to  their  homes,  where  they  remained 
until  their  arrest.  Immediately  after  their  discharge,  they 
commenced  an  action  of  trespass  against  the  defendant, 
and  recovered  a  verdict  of  fifty  dollars ;  which,  however, 
was  set  aside,  on  the  ground  that  the  plaintiff  had  miscon- 
ceived his  remedy.*  Since  that  decision  this  action  was 
commenced.  When  it  was  called  for  trial,  the  defend- 
ant's counsel  moved  to  have  it  staid  until  the  costs  of  the 
former  suit  were  paid  up.  Although  it  appeared  from  the 
execution  issued  for  the  costs,  that  nulla  bona  had  been 
returned  by  the  sheriff,  I  refused  the  motion  to  stay  the 
proceeding  on  this  suit,  holding  that,  prima  facie,  the  costs 
were  in  fact  due  the  officers  of  court ;  and,  further,  I 
thought  that,  from  the  fact  that  plaintiff  had  recovered  a 
verdict  for  fifty  dollars,  he  might  have  merits  in  his  cause 
of  action,  notwithstanding  he  had  mistaken  his  remedy. 
The  further  evidence  on  the  part  of  the  plaintiff  was  as 
follows. 


*  Vide  1  Rich.  fi.  14T. 
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*'  Barfield  Moody  said  that  he  had  been  applied  to  as  a 
justice,  to  issue  a  warrant  against  the  Millers,  but  that  he 
declined  to  act,  and  sent  word  to  Gaddy  that  he  had  no 
authority  to  act.  This  was  before  any  warrant  was  issued 
by  the  defendant.  After  the  suit  was  commenced  against 
Grice,  the  witness  said  he  met  him  in  the  street,  and  told 
him,  rather  playfully,  not  to  mind  the  suit ;  that  he  might 
plead  ignorance  that  the  beating  had  been  committed  in 
North  Carolina.  Grice  seemed  touched,  and  said  he  could 
not  do  that ;  for  that  Gaddy  had  stayed  at  his  house,  and 
had  communicated  with  him  fully  on  the  subject.  This 
witness  said  that  Gaddy  and  Grice  were  intimate,  and  were 
distantly  connected  by  mariiage.  In  another  conversation, 
plaintiff  did  not  pretend  that  he  was  ignorant  that  the 
affray  took  place  in  North  Carolina ;  and  spoke  of  the 
Millers  as  bullies  and  trifling  characters,  that  deserved 
little  countenance — spoke  of  the  beating  of  Gaddy  in  terms 
of  indignation — ^and  that  the  Millers  ought  not  to  escape 
punishment. 

"  The  defendant  offered  no  evidence ;  but,  by  his  counsel, 
contended  that  he  was  not  answerable  in  this  action.  1st. 
Because  he  issued  the  warrant  without  knowing  where 
the  offence  was  committed.  But  the  main  ground  taken 
was  that  the  plaintiff,  as  a  justice  q{  the  peace,  had  a 
right,  and  was  bound,  to  have  the  plaintiff  arrested  as  a 
fugitive  offender  from  another  State.  I  charged  the  jury 
to  the  following  effect : — that  if  the  defendant  issued  his 
warrant  in  igaorance  of  the  fact  as  to  where  the  offence 
was  committed,  and  in  the  ordinary  discharge  of  his  duty 
as  a  justice,  the  verdict  should  be  in  his  favor.  But  I 
said,  if  he  knew  the  offence  was  committed  in  North  Caro- 
lina, the  case  assumed  a  different  character.  For  that,  in 
any  point  of  view,  if  a  justice  in  one  State  undertakes  to 
have  arrested  a  fugitive  offender  from  another,  he  should  do 
so  in  good  faith,  and  with  the  purpose  to  detain  such 
offender  to  be  dealt  with  according  to  the  true  intent  and 
meaning  of  the  Constitution  of  the  United  States.  It  was 
very  clear  to  my  mind  that  such  was  not  the  purpose  of 
the  defendant  in  this  case.  The  warrant  was  in  the  ordi- 
nary mode  of  proceeding,  to  have  the  party  arrested,  and 
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to  be  dealt  with  according  to  law,  that  is,  the  law  of  South 
Carolina.  The  explanatory  indorsement  that  the  parties 
charged  had  been  discharged  upon  information  that  the 
offence  had  been  committed  in  North  Carolina,  would  show 
that  there  was  no  design  to  proceed  under  the  Constitution 
of  the  United  States.  I  said,  however,  that  if  such  had 
been  the  design,  I  would  hold  the  law  to  be  that,  when  a 
fugitive  offender  from  another  State,  having  flagrantly  com- 
mitted treason  or  felony,  he  might  be  justifiably  arrested 
under  the  warrant  of  a  justice  of  a  different  State.  But 
that  in  cases  of  mere  misdemeanor,  such  as  assaults  and 
batteries,  it  was  never  contemplated  hj  the  Constitution  of 
the  United  States,  nor  sanctioned  by  the  usages  under  the 
common  law,  that  they  should  fall  within  the  scope  of  a 
justice's  authority  derived  from  a  foreign  jurisdiction.  In 
connection  with  this  subject,  I  said  that  there  might  be 
other  crimes  besides  felony  and  treason,  for  the  commission 
of  which  the  Executive  of  the  State  offended  might  make 
a  demand  of  the  culprit.  Crimes  of  deep  moral  turpitude, 
or  those  of  a  political  complexion,  might  fall  within  this 
class.  The  security  against  oppressive  and  vexatious 
arrests  would,  in  such  cases,  be  found  in  the  discretion  of 
the  Sovereign  Authority  that  would  be  called  in  to  exercise 
it.  The  mischief  would  be  great  indeed,  if  justices  of  the 
peace  were  to  undertake  to  arrest  every  one  coming  from 
another  State,  that  might  have  been  guilty  or  be  charged 
with  any  offence  of  a  petty  misdemeanor.  There  was 
another  view  in  this  case ;  the  parties  charged  were  not, 
strictly  speaking,  fugitives  from  justice ;  they  had  returned 
home,  and  were  arrested  while  they  were  relying  on  the 
protection  of  their  own  laws,  and  when  they  did  not  think 
themselves  guilty  of  the  offence  charged;  for  they  were 
willing  to  so  into  evidence  to  shew  that  they  were  not  in 
fault  in  the  rencounter  with  Gaddy.  I  said  to  the  jury, 
that  in  the  points  of  view  which  I  had  taken,  the  defend- 
ant was  not  justified  in  causing  the  plaintiff  to  be  arrested. 
I  said,  however,  if  he  proceeded  from  an  honest  mistake  of 
what  was  the  law  on  the  subject,  and  with  a  bona  fde 
design  to  have  punished  the  parties  charged  as  lawless 
culprits,  there  was  much  to  excuse  him.    His  motives  should 
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give  character  to  his  acts,  and  that,  however  illegal,  they 
might  not  be  altogether  without  foundation.  I  was  in- 
clined to  think  that  the  defendant  was  not  actuated  from 
malice ;  but  rather  thought  that  vanity  had  more  to  do 
wilh  his  judgment.  The  jury  found  a  verdict  of  thirteen 
dollars  for  the  plaintiff." 

The  defendant  appealed,  and  now  moved  for  a  nonsuit 
or  new  trial,  on  the  grounds, 

1.  Because  a  civil  action  will  not  lie,  the  act  being 
judicial. 

2.  Because  there  was  no  proof  of  malice  or  corrupt 
motive. 

3.  Because  the  defendant  had  jurisdiction,  under  the 
Constitution  of  the  United  States,  to  cause  the  plaintiff  to 
be  arrested  as  a  fugitive  from  justice. 

Failing  in  this,  then  he  renewed  his  motion  to  stay 
proceedings  until  the 'costs  of  the  first  action  be  paid. 

MiUer^  for  the  motion,  contended  that  the  action  dbuld 
not  be  maintained  where  there  was  mere  error  of  judg- 
ment, and  no  proof  of  malice  or  corruption.  2  Bay,  1, 384 ; 
2  N.  <fe  McC.  168. 

The  defendant  had  a  right  to  cause  the  plaintiff  to  be 
arrested  under  the  2d  section  of  the  4th  Article  of  the 
Constitution  of  the  United  States.  The  word  "  crime,"  in 
this  section  includes  misdemeanor.  4  Bl.  Com.  5 ;  4  Johns. 
Ch.  R.  110;  1  Hill,  365 ;  Act  1839,  p  14 ;  1  Kent,  36 ;  3 
Story,  676. 

On  the  motion  to  stay  proceedings,  he  cited  6  T.  R. 
740 ;  8  T.  R.  645;  4  East,  686;  2  T.  R.  611 ;  2  Sel.  Pr. 
450 ;  Bac.  Abr.  Costs. 

Thomwelli  contia. 

Curies  per  Butler,  J.  The  defendant  has  been  al- 
lowed all  the  advantages  that  are  incident  to  the  vemedy  by 
a  special  action  on  the  case.  Upon  the  merits  of  the  case, 
the  verdict  of  the  jury  has  verified  these  facts, — that,  at 
the  time  the  defendant  issued  his  warrant,  he  was  aware 
of  the  fact  that  the  subject  matter  of  the  warrant  was 
wholly  .without  the  limits  of  South  Carolina ;  and,  there- 
fore, in  no  wise  within  his  jurisdiction ;  and  that  the  arrest 


32  Miller  vs.  Grice. 

and  imprisonraent  ^  of  the  plaintiff,  were  at  least  illegal,  if 
not  wilfully  oppressive.  If  the  defendant  had  commenced 
and  conducted  his  proceeding  under  erronious  information, 
or  upon  such  grounds  as  would  have  induced  a  man  of 
ordinary  vigilance  to  believe  that  the  offence  was  cogniza- 
ble before  the  tribunals  of  South  Carolina,  he  might  have 
bfeen  justifiable — not  according  to  strict  law  as  it  would  be 
enforced  in  an  action  of  trespass — ^but  upon  the  liberal 
indulgence  of  courts,  in  regarding  the  true  merits  of  a 
cause  as  they  may  be  developed  in  a  special  action  on  the 
case.  For,  in  general,  the  proposition  is  true,  that  when  a 
party  has  been  arrested  by  the  illegal  process  of  a  justice, 
or  other  inferior  officer,  issued  without  competent  jurisdic- 
tion, he  has  a  right  to  hold  the  parties  to  t}ie  proceeding 
liable  for  false  imprisonment.  The  exceptions  to  this  gene- 
ral rule  will  be  found  to  depend,  frequently,  on  the  fact 
whether  the  ol^Slcer  acted  in  ignorance  of  such  facts  as 
woi^d  have  misled  a  reasonable  man  ;  or  whether  he  pro- 
ceeded in  spite  of  such  knowledge  to  assume  jurisdiction 
of  the  matter.  Grice,  the  justice,  in  the  case  before  the 
court,  was  not  deceived  or  misled,  as  to  the  place  where 
the  offence  charged  against  the  plaintiff  had  been  commit- 
ted. Of  this  fact  he  was  fully  informed.  His  justification, 
if  it  can  be  sustained  at  all,  must  rest  on  a  mistake  of 
judgment,  as  to  the  extent  of  his  judidal  powers. 

The  case  being  reduced  ^  to  this  simple  question,  it  will 
be  unnecessary  to  notice  many  of  the  topics  that  have  been 
brought  into  discussion  by  the  counsel  for  the  defendant. 
No  constitutional  question  is  involved.  The  defendant 
did  not  pretend  to  act  under  the  constitution,  when  he 
arrested  the  plaintiff,  or  when  he  discharged  him.  The 
warrant  was  in  common  form,  to  have  the  party  charged 
apprehended,  so  as  to  make  him  answerable  to  the  tribu- 
nals of  South  Carolina,  for  an  offence  committed  in  North 
Carolina.  The  defendant  knew  as  much  before  he  issued 
his  warrant  as  afterwards  when  he  made  an  order  to  dis- 
charge the  plaintiff.  He  knew,  from  the  beginning,  that 
the  offence  had  been  committed  without  the  territorial 
limits  of  his  jurisdiction.  His  remark,  on  the  back  of  the 
warrant,  that  he  had  discharged  the  parties,  on  the  ground 
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that  their  offence  had  been  committed  in  a  foreign  juris- 
diction, might  go  to  shew  a  covert  purpose  in  not  making 
that  fact  appear  in  the  original  proceedings.  In  any  point 
o{  view,  it  will  go  conclusively  to  shew  that  he  was  not 
acting  either  under  the  Constitution  of  the  United  States, 
or  frpm  a  regard  to  the  comity  of  nations.  I  am,  at  all 
times,  willing  that  any  party  shall  avail  himself  of  the 
constitution,  as  a  shield  of  protection,  when  he  is  entitled 
to  it,  by  acting  in  good  faith  under  its  authority ;  but  I 
am  unwilling  that  it  shall  be  made  a  cloak  to  hide  reckless 
ignorance  or  absurd  mistake,  much  less  to  disguise  the  pur- 
pose^of  wilful  oppression.  I  will  go  further,  and  say  that 
innocent  mistakes  committed  by  justices  of  the  peace  in 
reference  to  matters  arising  out  of  the  laws  of  the  State 
from  which  they  derive  their  authority,  may  well  be  justi- 
fied under  the  benignant  spirit  that  pervades  the  judgment 
of  the  court,  in  the  case  of  Reid  vs.  Hood  4*  Burdine,  2 
N.  &  McC.  168.  I  am  willing  to  "  be  to  their  faults  a 
little  blind,''  but  not  to  shut  my  eyes  to  the  illegali(y  of 
proceedings  originating  in  inconsiderate  folly,  or  dictated 
by  the  caprice  and  conceit  of  a  speculative  theorist  on  the 
comity  of  nations. 

According  to  the  argument  of  his  counsel,  Grice  con- 
tends that  he  has  a  right  to  erect  himself  into  a  judicial 
sentinel,  for  the  purpose  of  apprehending  all  persons 
coming  from  other  States,  and  to  make  them  answerable 
for  petty  misdemeanors,  no  matter  how  trivial,  which  they 
may  have  committed  before  they  came  to  South  Carolina. 
'  That  is,  he  has  a  right  to  put  them  in  jail,  till  his  judgment 
can  be  enlightened  on  the  merits  of  their  cases.  There  is 
something  revolting  in  the  extravagance  of  the  proposition. 
It  goes  so  far  as  this,  that  an  inferior  magistrate,  in  South 
Carolina,  can  assume  extra-territorial  jurisdiction,  so  as  to 
take  cognizance  of  matters  beyond  the  limits  of  the  govern- 
ment from  which  he  derived  his  authority ;  or  at  any  rate, 
that  he  is  not  answerable  for  wilfully  assuming  jurisdiction 
to  that  extent.  That  he  has  no  such  authority  is  conceded. 
Bat  the  question  is,  whether  he  can  be  justified  for  a  mis- 
taken judgment  on  the  subject.  No  matter  how  absurd  it 
may  appear  to  others,  it  is  contended  it  mav  not  have 
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appeared  so  to  him ;  and  that  he  ought  not  to  be  made  liable 
for  an  opinion  formed  in  the  discharge  of  his  judicial 
functions.  To  this  it  may  be  answered,  at  once,  that  he 
never  was  invested  with  any  judicial  authority  to  decide 
upon  the  criminal  liabilities  of  parties  originating  in  North 
Carolina.  His  authority,  as  a  justice,  was  confined  to  the 
limits  of  his  own  State ;  and  within  these  limits  he  has  a 
prescribed  jurisdiction,  both  as  to  the  subject  matter  and 
the  mode  of  proceeding.  Even  here,  his  jurisdiction  is 
limited  and  defined,  and,  in  no  case,  has  he  a  legal  right  to 
transcend  the  limits  of  his  authority.  If  he  were  to  do  so 
wilfully,  and  with  a  corrupt  design,  he  would  be  answera- 
ble, in  all  cases,  for  the  consequences.  But  a  mistake  of 
judgment,  in  respect  to  jurisdiction,  honestly  made,  in  the 
discharge  of  judicial  functions,  may  be  justified,  upon  the 
ground  that  an  error  of  judgment  is  incident  to  the  posi- 
tion in  which  he  was  required  to  act  by  the  laws  of  his 
country. 

The  whole  subject  of  liabilities  growing  out  of  the  pro- 
ceedings and  sentences  of  courts  of  inferior  jurisdiction,  is 
fully  and  elaborately  considered  in  the  case  of  Gwinne  vs. 
Poole^  which  may  be  found  reported  from  2  Lutw.  in 
the  3d  vol.  of  Phill.  on  Ev.  by  C.  &  H.  991.  The  action 
was  false  imprisonment  against  the  party,  magistrate  and 
ofiicer,  for  arresting  the  plaintiff  by  a  capias  issued  from 
an  inferior  court.  It  appeared  that  the  cause  of  action 
arose  out  of  the  territorial  jurisdiction  of  the  inferior 
court,  although  that  fact  did  not  appear  in  the  proceeding. 
Powell,  J.  remarks,  in  the  conclusion  of  his  learned 
judgment: — "But,  in  the  case  in  question,  the  court  hath 
jurisdiction  of  the  action,  inasmuch  as  it  is  an  action  of 
debt ;  and  that  action  being  transitory  in  its  nature,  arises 
in  point  of  law  in  all  places,  because  it  is  a  debt  in  every 
place.  It  is  true  that  it  arose  not,  in  fact,  within  the  juris- 
diction of  the  court,  which  it  ought  to  do,  to  entitle  the 
court  to  hold  plea  thereof;  but  the  judge  and  officer  could 
not  know  it,  unless  by  the  plaintiff  or  defendant  in  the 
action ;  and  till  they  know  it,  the  rule  shall  be  in  this 
case,  as  well  as  in  others,  ignorantia  facti  excusat"  The 
entire   reasoning   of  his  judgment   is  made   to  turn   on 
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the  question  of  knowledge  as  to  where  the  cause  of  pro- 
ceeding had  originated.  All  inferior  magistrates,  having  a 
local  jurisdiction,  are  liable  or  not,  with  this  diflference, 
''where  it  appears,  or  may  reasonably  appear,  to  them  that 
the  cause  arose  out  of  their  jurisdiction,  and  yet  notwith- 
standing, they  proceed,  they  are  liable  to  an  action ;  but  it 
is  otherwise  where  it  doth  not  appear,  or  cannot  reasonably 
appeax,  whether  the  cause  arose  out  of  their  jurisdiction 
or  not;  for  then,"  says  the  judge,  "I  am  of  opinion  that 
no  action  will  lie  against  them,  unless  they  proceed  after 
they  are  informed  or  know  that  the  cause  of  action  arose 
out  of  their  jurisdiction."  Let  the  case  before  the  court 
be  subjected  to  this  test,  and  how  does  it  stand  ?  The  de- 
fendant knew,  and  was  informed,  that  the  subject  matter 
of  his  warrant  was  beyond  the  jurisdiction  of  this  State. 
The  English  Judges  were  not  so  tender  as  to  put  the  jus- 
tification of  the  officer  on  a  mistake  of  judgment,  but  on  a 
knowledge  of  facts  that  should  regulate  and  control  his 
judgment.  I  think  this  is  the  safest  and  only  practicable 
rule,  because  it  is  the  only  tangible  rule.  What  may  be  a 
mistake  of  judgment,  where  the  jurisdiction  is  territorial, 
allows  a  latitude  without  limits,  and  is  calculated  to  make 
all  inferior  tribunals  irresponsible ;  naked  usurpation  might 
always  cloak  itself  under  mistake.  Now,  where  the  magis- 
trate has  jurisdiction  in  part  of  any  matter,  either  as  to 
the  mode  of  proceeding,  or  in  respect  to  the  subject  that 
may  fall  within  his  jurisdiction,  as  whether  it  be  matter 
ex  contractu  or  ex  delicto,  a  mistake  of  judgment  may  well 
be  made  without  liability  for  its  consequences.  The  rule, 
in  such  case,  arising  from  the  obscurity  of  the  law,  or  the 
confusion  of  the  facts,  should  be  error  legis  excusat,  in 
contradistinction  to  sctentia  facti  nan  excusat.  In  this 
point  of  view,  the  case  of  Reid  vs.  Hood  d*  Burdine  may 
well  stand  with  authority.  It  is  not  in  accordance  with 
the  tenor  of  the  New  York  decisions.  I,  however,  not 
only  acquiesce  in  that  decision,  but  adopt  it  as  good  law. 
The  justice  had  authority  to  issue  the  attachment,  and 
only  erred  in  giving  a  judgment  himself,  instead  of  return- 
ing the  proceedings  to  the  court  for  its  adjudication.  It 
was  an  error  as  to  law  and  not  fact.     So  of  the  case  of 
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Young  vs.  Herbert,  2  N.  A  McC.  172,  note  a,  where  the 
justice  committed  the  plaintiff  to  jail,  because  he  could  not 
give  security  for  the  maintenance  of  a  bastard  child.  The 
complaint  against  the  justice  was,  that  he  had  committed  an 
error  in  law,  and  for  that,  he  was  properly  held  not  to  be 
liable.  This  can  scarcely  be  the  case  where  th^  question  of 
jurisdiction  depends  on  the  fact  as  to  where  the  cause 
of  proceeding  arose.  It  is  said,  however,  that  the  defend- 
ant in  the  case  before  the  court,  may  have  supposed,  from 
his  opinion  of  the  law,  that  he  could  have  the  plaintiff 
punished  in  South  Carolina,  for  an  assault  and  battery 
committed  in  North  Carolina.  In  other  words,  he  may 
have  conceived  it  his  duty  to  make  an  effort  to  preserve 
the  peace  and  supervise  the  public  justice  of  the  United 
States.  This  is  a  large  view  of  the  subject,  not  apt  to  be 
indulged  in  but  by  very  few..  I  rather  suppose  that  the 
defendant  is  the  first  justice  who  ever  undertook  to  make 
culprits  of  another  State  liable  to  the  tribunals  of  the  State 
in  which  he  held  his  commission.  If  there  had  been  any 
ground  to  believe  that  he  was  ignorant  as  to  where  the 
offence  was  committed,  the  verdict  should  have  been  in  his 
favor ;  but  that  fact  being  brought  home  to  him,  he  must 
abide  by  the  consequences.  He  has  committed  the  fault  of 
one  who  has  taken  rather  too  large  a  view  of  his  duties. 
I  would  have  been  very  sorry  to  have  seen  him  mulct  for 
too  large  an  amount,  for  it  may  be  that  he  was  governed  by 
worthy  motives,  and  at  most  has  only  been  guilty  of  os- 
tentatiously exhibiting  the  amplitude  of  his  authority  in 
the  pursuit  of  justice.  There  is,  however,  much  more 
safety  in  adhering  to  the  certainty  of  strict  common  law 
and  definite  jurisdiction,  than  to  undertake  to  supervise  the 
more  enlarged  province  of  speculative  justice.  A  majority 
of  the  court  think  the  instructions  below  were  correct,  and, 
therefore,  refuse  to  interfere  with  the  verdict  of  the  jury. 
As  it  regards  the  motion  to  stay  the  proceedings  in  this 
case  until  the  costs  of  the  former  action  were  paid,  it  may 
be  proper  to  remark,  that  no  inflexible  rule  has  been  acted 
on  in  this  State.  The  general  rule  is,  that  where  the  same 
matter  is  brought  into  controversy  more  than  once  by  suc- 
cessive actions,  the  costs  of  the  first  action  should  be  paid 
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before  the  others  should  be  allowed  to  proceed.  To  make 
the  rale  fair,  such  motion  should  be  made  at  as  early  a 
period  as  practicable,  to  prevent  surprise  and  an  unneces- 
sary accumulation  of  costs.  In  this  case,  the  course  pur- 
sued is  affirmed. 

Evans,  Wardlaw  and  Frost,  JJ.  concurred. 

O'Neall,  J.  dissenting.  The  case  of  Millers  vs.  Orice 
^  McMillan^  1  Rich.  147,  ruled  that  the  fact  that  the  offence 
was  committed  in  North  Carolina,  did  not  make  the  defendant 
liable  as  a  trespasser.  That  case  holds  that  the  defendant 
could  only  be  made  answerable  in  case.  Assuming  that 
the  former  case  was  rightly  decided,  it  is  now  to  be  exam- 
ined whether  in  case  the  defendant,  a  magistrate,  is  liable 
for  mere  error  of  judgment.  For  the  Judge  below  ruled 
that  his  mistake  in  this  behalf  would  make  him  liable  if 
he  knew  the  fact  that  the  offence  was  committed  in  North 
Carolina.  It  seems  to  me  that  it  was  necessary,  not  only  to 
shew  this,  but  also  that  the  magistrate  acted  maliciously 
or  corruptly.  The  leading  case  of  Gwinne  vs.  Poole,  2 
Lutw.  1660  to  1672,  states  the  rule  correctly ;  to  make  a 
justice  liable  for  a  matter  out  of  his  territorial  jurisdiction, 
it  must  be  shewn  that  he  knew  the  matter,  and  that  he 
proceeded  for  mere  purpose  of  vexation  ;  and  then  that  the 
action  is  case  and  not  trespass.  This  makes  him  liable, 
not  for  mere  error  of  judgment,  but  for  the  evil  intent 
with  which  he  acted.  In  Reid  vs.  Hood  ^  Burdine,  and 
Yottng  vs.  Herbert,  it  is  plainly  and  fully  decided  that  a 
magistrate  is  not  liable,  unless  he  acted  from  malicious  or 
corrupt  motives. 

No  other  rule  can  be  safely  adopted  against  magistrates. 
For  if  they  be  liable  for  mere  error  of  judgment,  as  to  ter- 
ritorial jurisdiction,  they  will  be  harrassed  by  hundreds 
of  cases,  where  the  party  has  no  merit,  and  can  only  stand 
on  the  point  of  law.  But  if  the  party  be  required  to  shew 
facts,  from  which  it  may  be  concluded  that  the  justice, 
knowing  that  he  had  not  jurisdiction,  yet  assumed  it,  to 
harrass  an  innocent  man,  or  for  the  sake  of  gain,  then 
justice  will  be  done  to  both.  The  magistrate  will  be  pro- 
tected from  vexatious  suits,  and  a  wrong  done  by  him  will 
be  redressed. 
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Originally,  the  courts  in  this  State  held  that  an  action 
on  the  case  would  not  lie  against  a  justice  of  the  peace, 
for  any  act  done  virtute  officii;  but  if  there  was  any  just 
cause  of  complaint,  he  should  be  indicted  for  corruption  or 
oppression;  The,  State  vs.  Johnson,  1  Brev.  155;  Lining 
vs,  Benthantj  2  Bay,  1 ;  and  I  am  not  prepared  to  say  that 
it  would  not  have  been  wise  to  have  always  adhered  to 
that  decision.  But  it  has  been  departed  from,  and  instead 
of  an  indictment,  the  action  on  the  case  has  been  held  to 
lie  for  exactly  the  same  causes  for  which  an  indictment 
might  have  been  sustained.  No  one  would  contend  that 
a  magistrate,  for  causing  the  perpetrator  of  a  flagitious 
misdemeanor  in  a  neighboring  State  to  be  arrested,  would 
be  guilty  of  such  a  crime  as  would  subject  him  to  punish- 
ment. The  evil  intent  is  wanting.  For  every  one  says  it 
is  perfectly  right  that  such  an  offender  should  be  punished ; 
nothing  saves  him  but  a  nice  law  point,  upon  which  many 
a  Judge  might  commit  the  very  error  which  Grice  com- 
mitted. 

The  case  of  Perrin  vs.  Calhoun,  2  Brev.  248,  was  tres- 
pass against  a  mas^istrate  for  illegally  countersigning  a 
warrant  from  Georgia,  and  causing  the  defendant  to  be 
arrested.  In  that  case  it  was  held,  even  where  he  had  no 
shadow  of  authority  to  do  the  act  he  did,  that  yet  his 
motives  would,  if  pure,  go  far  in  mitigation.  If  that  action 
had  been  case,  which  proceeds  upon  the  special  circum- 
stances and  the  very  right  of  the  case,  the  Judges  would 
have  held  that  the  magistrate  was  not  liable,  if  he  acted 
from  good  motives.  But  as  his  countersigning  the  war- 
rant was  wholly  illegal,  and  no  exercise  of  any  powers  be- 
longing to  a  justice,  he  was  a  trespasser,  as  much  so  as  if 
he  had  seized  the  defendant  himself;  and  hence  his  whole 
excuse  was  in  mitigation. 

In  Armstrong  vs.  Campbell,  2  Brev.  259,  the  Judges 
recognise  a  plain  distinction,  that  when  a  magistrate  acts 
ministerially  he  is  liable,  if  he  does  not  follow  the  law ; 
but  if  he  acts  judicially,  that  he  is  not  liable,  unless  he 
acts  from  evil  motives. 

Richardson,  J.  I  have  considered  the  opinion  of  my 
brother  O'Neall,  and  entirely  concur  in  its  legal  princi- 
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pies.  The  question  before  the  magistrate  was  strictly  ju- 
dicial and  not  ministerial.  If  his  decision  was  free  from 
corrupt  motive — which  is  admitted — he  is  no  more  to  be 
connected  with  the  imprisonment  that  followed,  than  a  judge 
with  the  consequences  of  an  attachment  he  has  erroneously 
ordered.  But,  that  the  false  imprisonment  of  Miller  was 
not  altogether  palpable,  would  seem  from  the  forbearance 
of  Judge  Earle  instantly  to  set  free  the  prisoner  upon  the 
habeas  corpus.  Upon  this  head  permit  me  to  quote,  from 
1  Rich.  149,  the  words  of  the  judge  who  delivered  our  de- 
cision in  the  former  case  of  Millers  vs.  Cfrice  ^  McMillan. 
He  says,  "it  is  far  from  clear,  that  when  an  offence,  such  as 
that  committed  by  the  plaintiffs,  is  committed  in  one  State, 
and  they  are  found  in  another,  they  may  not  be  apprehended 
and  held,  until  the  Governor  of  the  State  whose  laws  have 
been  violated,  may  demand  them."  How  easy  and  often 
is  it,  that  judges  are  charged  with  the  usurpation  of  au- 
thority ?  Corporations  do  it  continually  and  with  personal 
impunity.  The  most  unerrable  authority  assures  us,  that 
boni  judicis  est  ampliare  jurisdictionem.*  It  is  the  pro- 
per leaning  of  judicial  tribunals,  in  order  to  do  justice. 
Once  lay  aside  the  distinction  between  judicial  judgments, 
if  incorrupt,  which  are  necessarily  irresponsible,  and  the 
responsibility  of  ministerial  officers,  and  you  strike  fatally 
at  the  essential  independence  of  judges  and  juries,  and  all 
officers  whose  office  consists  in  judgments  and  not  in  their 
administration  under  a  warrant. 

But  let  it  be  conceded,  that  in  this^  very  case  the  usur- 
pation of  authority  by  the  magistrate  may  have  been  so 
palpable  as  to  indicate  corruption  ;  still  in  that  case  the 
verdict  should  have  turned  entirely  upon  that  question, 
and  the  admitted  incorrupt  motive  should  have  amounted 
to  a  full  ji||tification,  and  not  merely  to  extenuation.  It  is 
a  case  turning  upon  a  great  principle  of  the  common  law. 
For  such  reasons,  my  opinion  is,  that  the  case  should  go 
back,  in  order  to  try  distinctly  whether  the  motive  was  cor- 
rupt, or  the  judgment  of  the  magistrate  only  erroneous, 
the  verdict  to  turn  entirely  upon  the  conclusion  of  the  jury 
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upon  the  question  of  corruption,  without  which,  I  know 
of  no  judicial  officer  having  ever  been  mulct  in  dama- 
ges, however  erroneous  his  judgment.  Are  we  not  then 
sacrificing  a  great  principle  in  a  small  case,  and  allowing 
the  sine  qua  non  of  such  a  verdict,  corrupt  motive,  to  be 
legally  substituted  by  the  mere  vanity  and  giddiness  of  a 
judicial  officer,  who  has  erred  on  a  question  of  law  ^ 
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A  mere  proposal  by  the  purchaser  of  a  chattel  to  return  it  to  the 
seller,  the  chattel  not  being  present,  is  not  a  sufficient  tender  back  o  f 
the  chattel  so  as  to  amount  to  a  rescission  of  the  contract  of  sale. 

If  a  purchaser,  after  tendering  back  a  chattel,  offers  to  sell  it,  he 
thereby  treats  it  as  his  own  and  waives  the  tender ;  semble. 

In  this  State,  the  purchaser  of  a  chattel  may,  by  tender  back,  res- 
cind the  contract,  without  the  consent  of  the  seller,  in  the  following 
cases ;  1st.  Where  the  right  to  return  the  property  was  a  part  of  the 
original  contract  2nd.  Where  there  has  been  fraud;  and  3rd. 
Where  there  has  been  an  entire  failure  of  consideration. 

Under  our  discount  law,  a  breach  of  warranty,  whether  it  goes  to 
the  whole  consideration  or  only  a  pact,  may,  in  an  action  to  recover 
the  price,  be  given  in  evidence  in  mitigation  of  damages! 

Assumpsit  for  money  had  and  received  will  not  lie  by  the  pur- 
chaser of  a  chattel  to  recover  back  the  price,  until  the  contract  has 
been  rescinded.     He  must  sue  on  the  warranty.  ^^ 

If  the  contract  has  been  rescinded,  the  purchaser,  if  plaintiff,  should 
recover  the  whole  price  paid ;  if  defendant,  should  be  entirely  dis- 
charged. 

If  the  contract  has  not  been  rescinded,  then  the  purchaser  should 
only  pay  so  much  as  the  chattel,  in  its  unsound  state,  was  worth ;  or 
if  it  was  of  no  value,  he  should  be  entirely  discharged. 

Where  the  contract  has  been  rescinded,  the  effect  of  the  verdict  will 
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be  to  revest  the  title  in  the  seller,  who  will,  it  seems,  be  liable  to  the 
purchaser  for  the  expense  of  keeping  the  chattel  after  the  tender. 

Whether  a  verdict  will  operate  to  confirm  a  rescission,  will  depend, 
at  least  to  some  extent,  on  the  form  of  the  action  and  the  pleadings. 
A  purchaser,  therefore,  should  not  sue  on  the  warranty  if  he  desires 
ihe  contract  to  be  regarded  as  rescinded,  but  should  bring  some  action 
which  treats  the  contract  of  sale  as  void. 

Where  a  purchaser,  after  tender  back,  exposed  the  chattel  for  sale 
at  public  auction  and  no  person  would  bid,  Held^  that  it  was  not 
conclusive  evidence  that  the  chattel  was  of  no  value. 

Be/ore  Evans,  J.  at  Chester,  July,  Extra  Term,  1846, 

Assumpsit  for  the  price  of  a  negro. 

The  plaintifi^,  as  administrators  of  Joseph  Carter,  sold 
the  negroes  belonging  to  his  estate  at  public  auction.  The 
defendant  bid  ofi*  a  negro  woman  named  Dorcas,  for  nine- 
ty-two or  ninety-three  dollars.  For  some  reason  not  ex- 
plained, possession  was  delivered  of  Dorcas,  without  a  note 
being  given  according  to  the  terms  of  the  sale.  The  de- 
fendant having  afterwards  refused  to  give  her  note,  and  of- 
fered to  return  the  negro,  this  action  was  brought  for  the 
purchase  money.  The  sale  was  made  about  the  1st  Jan- 
uary, 1843.  Mr,  McElhany,  the  auctioneer,  said  that  sev- 
eral of  the  negroes  were  sold  as  unsound.  When  Dorcas 
was  set  up,  he  said  to  the  bystanders  that  she  was  sixty  or 
seventy  years  old,  and  sound  as  far  as  he  knew.  Carter 
bid  for  her,  and  was  the  last  bidder  t^ore  defendant.  Har- 
den has  since  told  him  he  thought  sj^  was  sold  as  unsound. 
If  sold  as  unsound,  this  witness  thought  she  would  have 
brought  nothing,  but  he  said  he  soL  just  before,  an  old 
woman  represented  as  having  rheumttism  for  more  than 
one  hundred  dollars.  It  was  proved  h^^oset/  that  the  in- 
testate, Joseph  Carter,  called  on  him  to  cu^^e  this  woman 
ot  a  cancer  in  the  foot.  He  examined  her,  and  found  a 
lump  in  the  bottom  of  the  foot  of  the  size  of  half  an  acorn. 
She  said  it  came  with  a  pain,  and  sometimes  was  painful. 
He  replied  it  might  be  a  cancer,  and  did  do  what  he  could 
for  it.  But  he  never  saw  her  afterwards.  Mrs,  Montgom- 
ery^ defendant's  daughter,  said  there  was  a  hard  place  in 
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the  bottom  of  the  foot,  and  a  place  split  open  above  the 
ancle.  Sometimes  she  is  better  and  sometimes  worse.  She 
is  of  no  value.  Would  not  have  her.  Saw  her  not  long 
after  the  sale,  but  more  than  a  week.  She  did  not  limp. 
Never  heard  any  thing  was  the  matter  before  the  sale. 
Joseph  Walker  said  that  when  one  of  the  plaintiffs  came  to 
get  a  note,  the  defendant  refused  to  give  one,  and  offered 
to  return  the  negro.  Carter  was  inclined  to  take  her  back 
if  Harden  was  willing,  but  they  refused.  Dorcas  has  a 
soreness  in  the  foot,  which  is  sometimes  better  and  some- 
times worse.  She  was  sold  as  sound.  W.  E,  Estes  said 
he  had  never  heard  of  Dorcas  having  any  disease  of  the 
foot  before  the  sale.  Harden  said,  here  is  Dorcas  ;  we  of- 
fer her  for  sale ;  sound  as  far  as  I  know.  Several  others 
sold  as  unsound.  Harden  has  told  him  since,  he  would  prove 
she  was  sold  as  unsound. 

Elijah  Walker  said  he  was  near  Harden  when  Dorcas 
was  put  up.  Harden  said  she  was  sound  so  far  as  he 
knew.  Heard  of  her  foot  being  sore  ten  or  fifteen  days 
after  the  sale.  Saw  her  three  weeks  after  with  her  foot 
on  a  block.     She  said  it  was  very  sore.  She  is  of  no  value. 

On  the  part  of  the  plaintiffs  it  was  proved  by  Mrs.  Lucas 
that  she  saw  the  defendant  in  the  kitchen  with  Dorcas. 
Witness  told  Dorcas,  "  put  up  your  stick  and  go  half  bent, 
and  if  you  don't  bring  much  Pll  buy  you."  Defendant 
said  "  don't  you  bid  against  me."  When  she  was  offered 
for  sale.  Harden  said  **  she  was  enjlicted  in  one  foot  with 
something  like  rheunptic  pains  ;  as  for  any  thing  else  she 
was  sound  as  far  as  he  knew."  Dorcas  walked  with  a  stick, 
or  she  usually  did.  Has  seen  her  limp,  but  did  not  know 
any  thing  was  the  matter.  Thought  it  was  rheumatism. 
Mrs.  Walker  was  nearer  to  Harden  than  she  was.  He 
talks  rather  low.  Thomas  Lucas,  the  husband  of  the  last 
witness,  said  he  thought,  but  he  was  not  certain,  that  Dor- 
cas was  put  up  as  having  the  rheumatism  in  her  foot,  leg 
or  ancle.  Has  seen  her  since  the  sale.  She  had  walked 
three  miles  ;  appeared  much  the  same,  except  she  was  re- 
duced. 

&  Harden  said  that  he  thought  all  the  old  negroes  were 
put  up  as  unsound,  but  he  had  no  particular  recollection 
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as  to  Dorcas.  Golwer  said  Dorcas  came  up  hobbling  with 
a  stick.  J.  C  Lipford  said,  in  May  or  June  after  the  sale 
he  vent  to  Mrs.  Walker  to  buy  Dorcas  as  a  nurse.  Mrs. 
Walker  talked  as  if  she  would  sell  her ;  offered  what  she 
had  given,  and  afterwards  one  hundred  dollars,  both  of 
which  was  refused ;  she  said  she  did  not  think  Dorcas 
would  live  with  him.  As  he  was  going  away,  she  asked 
if  he  would  give  one  hundred  and  twenty  dollars ;  he  re- 
plied, whenever  she  was  willing  to  take  one  hundred  dol- 
lars to  send  him  word ;  she  said  nothing  of  unsoundness  ; 
he  had  heard  nothing  of  her  being  unsound. 

On  the  first  monday  in  July  the  woman  Dorcas  was  car- 
ried to  the  Court  House  by  the  defendant,  and  exposed  to 
public  sale,  but  there'  was  no  bid ;  her  leg  was  then  swelled; 
the  plaintiff  and  others  were  present. 

His  Honor  repeated  the  evidence  of  the  witnesses  to  the 
jury,  and  submitted  the  case  on  the  following  propositions. 

1.  Was  the  negro  unsound  at  the  time  of  the  sale  ?  If 
the  disease  in  the  foot  and  leg  did  not  exist  at  that  time, 
then  (he  plaintiffs  were  entitled  to  recover.  If  the  disease 
did  exist  then,  their  attention  was  directed  to  the  following 
points. 

1.  Was  there  a  general  warranty  of  soundness,  then  the 
plaintiffs  could  not  recover  if  the  negro  was  of  no  value. 

2.  Was  there  a  special  warranty  that  the  negro  was 
sound  so  far  as  the  sellers  knew.  In  such  case  it  was  ne- 
cessary that  the  jury  should  be  satisfied,  not  only  of  the 
fact  of  unsoundness,  but  that  the  sellers  knew  of  it,  in  or- 
der to  discharge  the  defendant  from  the  contract. 

3.  In  the  absence  of  any  satisfactory  proof  of  warranty, 
either  general  or  special,  the  law  implied  a  warranty  where 
a  full  price  was  paid ;  but  that  this  implication  of  warran- 
ty was  rebutted  by  proof  that  the  buyer  had  notice  of  the 
existence  of  disease,  although  the  precise  nature  or  ex- 
tent might  not  be  known;  which  proposition  was  illustrated 
by  the  several  cases  which  have  been  decided. 

He  further  charged  the  jury,  that  although  the  unsound- 
ness existed  at  the  time  of  sale,  they  might  find  for  the 
plaintiffs  the  value,  if  they  were  satisfied  she  was  of  any 
valae.     He  did  not  think  the  mere  offer  to  return  the  ne- 
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gro,  whilst  the  purchaser  held  possession,  was  any  rescis^ 
sion  of  the  contract.  Nor  did  he  consider  that  the  offering 
her  for  sale  at  auction,  where  there  had  been  no  sale,  as 
amounting  to  any  conclusive  evidence  of  her  being  entirely 
valueless,  so  as  to  preclude  the  jury  from  finding  what 
they  believed  to  be  her  true  value.  If  she  had  been  actu- 
ally sold  it  might  have  been  otherwise. 

The  jury  found  for  the  plaintiffs  about  half  the  price 
the  defendant  had  bid  the  negro  off  at. 

The  defendant  appealed,  and  now  moved  for  a  new  trial, 
on  the  following  grounds. 

1st.  Because  the  presiding  Judge  erred  in  charging  the 
jury,  as  matter  of  law,  that  although  there  was  a  breach 
of  the  warranty  of  soundness,  and  the  negro  woman,  Dor- 
.  cas,  was  tendered  back,  and  exposed  to  sale  at  public  outcry 
and  brought  nothing,  they  still  ought  to  find  for  the  plain- 
tiffs as  much  as  said  negro  slave  was  worth. 

2nd.  Because  the  presiding  judge  erred  in  not  charging 
the  jury  as  matter  of  law,  that  if  they  believed  there  was  a 
warranty  of  soundness,  and  there  was  a  breach  of  the  war- 
ranty, they  must  find  for  the  defendant ;  the  property  hav- 
ing been  tendered  back,  and  offered  for  sale  at  public  out- 
cry, and  brought  nothing,  that  was  the  only  evidence  of 
h^r  value  to  be  regarded  by  them. 

3rd.  Because  it  was  proved  beyond  doubt  that  the  ne- 
gro Dorcas  was  unsound  at  the  time  of  sale  and  of  no  val- 
ue ;  that  she  was  sold  as  a  sound  negro,  or,  at  the  least, 
sound  so  far  as  the  plaintiff  knew ;  and  the  knowledge  of 
the  unsoundness  of  the  negro  at  the  time  of  sale  was  prov- 
ed beyond  doubt ;  the  verdict  of  the  jury  is  contrary  to  the 
facts  of  the  case,  and  not  only  against  evidence,  but  with- 
out evidence  and  contrary  to  law. 

McAlilly,  for  the  motion. 

Curia^  per  Evans,  J.  In  this  case  it  must  be  assumed 
that  there  was  a  warranty  of  some  sort,  and  that  the  negro 
was  unsound,  because  the  jury  have  so  found.  Under 
these  circumstances  the  defendant  contends  that  having 
tendered  back  the  negro,  she  had  rescinded  the  contract 
and  was  entitled  to  a  verdict.     This  proposition  cannot  be 
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sustained :  1st.  Because  there  was  in  fact  no  tender. 
What  she  calls  a  tender  was  a  mere  proposal  to  return  the 
negro,  who  was  not  present,  so  that  if  the  plaintiffs  had 
assented,  they  could  not  have  re-possessed  themselves  of 
her.  2d.  The  defendant's  subsequent  conduct  shews  she 
still  regarded  the  negro  as  hers,  by  two  offers  to  sell,  which 
she  could  not  do  if  the  contract  was  rescinded,  and  the  ne- 
gro revested  in  the  plaintiiSs  by  the  tender. 

But  suppose  the  tender  was  sufficient,  and  not  waived  by 
her  subsequent  conduct,  had  she  a  right  to  rescind  the 
contract  ? — ^for  if  she  had  not,  then  the  tender  was  a  nugato- 
ry act.     By  the  rules  which  are  recognised  in  the  English 
Courts,  a  purchaser  cannot,  by  tender  back  of  the  chattel 
which  he  has  bought,  rescind  the  contract,  except  in  cer- 
tain specified  cases  wherein  the  law  recognises  his  right  to 
do  so — ^in  other  cases  the  assent  of  the  seller  is  an  essential 
requisite  to  the  rescission.     These  cases  are,  1st.  where  the 
right  to  return  the  property  was  a  part  of  the  original  con- 
tract ;  2nd.  where  there  has  been  a  fraudulent  concealment. 
It  is  even  doubtful  whether  a  breach  of  the  contract,  not 
coming  within  the  above  exceptions,  can  be  given  in  evi- 
dence to  produce  an  abatement  in  the  price.    Chitty,  in  his 
treatise  on  contracts,  page  363,  says.  "Where  the  contract  of 
sale  and  warranty  has  reference  to  a  specific  chattel,  tn  esse^ 
and  seen  by  the  purchaser  at  the  time  of  the  sale,  (as  a 
horse,  <&c.)  and  the  purchaser  has  accepted  the  article, 
(even  though  he  accepted  it  before  he  discovered  the  breach 
of  warranty)  it  seems  he  cannot  effectually  tender  back  or 
return  the  goods,  so  as  to  obtain  a  defence  to  an  action  for 
the  price,   the  vendor  refusing  to   take  back  the  chattel." 
To  the  same  effect  is  the  judgment  of  Lord  Tenterden,  C. 
J.  in  the  case  of  Street  vs.  Blay,  2  B.  and  Ad.  466.     In  the 
case  of  Thornton  vs.  Wynn,  12  Wheat.  183,  which  was 
an  action  on  a  note  given  for  a  race  horse  warranted  sound, 
the  Supreme  Court  of  the  United  States  decided  that  the 
purchaser  should  pay  the  note,  unless  the  jury  believed 
,that  the  seller  knew  of  the  unsoundness,  and  was  therefore 
guilty  of  a  fraud,  although  there  was  clear  proof  of  unsound- 
ness, and  the  horse  had  been  tendered  back.     But  it  is  said, 
in  a  note  to  7  East,  481|  that   Lord  Kenyon  had  decided 
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that  a  breach  of  warranty  might  be  given  in  evidence  in 
mitigation  of  damages,  in  an  action  to  recover  the  price, 
and  there  is  no  doubt  that  such  a  defence  may  be  made 
under  our  discount  law,  whether  it  goes  to  the  whole  con- 
sideration or  only  a  part.  (On  the  right  of  the  purchaser 
to  rescind,  by  a  tender  back  of  the  property,  our  courts  have 
gone  farther  than  the  English,  and  I  believe  I  may  say  that 
it  is  the  settled  law,  that  where  there  has  been  an  entire 
failure  of  consideration,  and  the  chattel  has  been  tendered 
back,  and  the  contract  thus  rescinded,  the  pur<;haser  may 
recover  back  the  price,  if  paid,  or  defend  himself  effectually 
if  sued  for  the  purchase  money.  None  of  our  cases  go 
further  than  this,  either  in  relation  to  lands  or  chattels,  y  In 
all  of  them  it  is  recognised  as  the  settled  law,  that  assump- 
sit for  money  had  and  received,  will  not  lie  until  the  con- 
tract has  been  rescinded.  This  cannot  be  done  without 
the  consent  of  the  seller,  unless  in  those  cases  where  the 
purchaser  has  the  legal  right  to  rescind,  in  which  cases  he 
may  rescind  by  a  tender  back,  or  in  case  this  has  been  ren- 
dered impossible  by  the  death  or  destruction  of  the  chattel, 
he  may  rescind  by  notice  without  tender.  Fowler  vs.  WU- 
Hams,  2  Brev.  R.  304  ;  Seibles  vs.  Blackwell,  1  McM.  66 ; 
Byers  vs.  Bostwick,  2  Mill.  R.  76  ;  Wilson  vs.  Ferguson^ 
Chev.  193.  The  case  of  Ashley  vs.  Reeves,  2  McC.  432, 
at  first  view  might  seem  to  have  gone  further.  That  was 
an  action  to  recover  the  price  of  a  negro.  The  jury  found 
for  the  defendant,  although  there  had  been  no  tender,  and 
the  case,  therefore,  must  have  been  supported  on  the  ground 
that  the  negro  was  of  no  value.  It  could  not  be  on  the 
ground  of  rescission,  because  all  the  cases  agree  there  can 
be  no  rescission  without  tender,  if  it  be  possible ;  and  the 
court  say,  in  an  action  on  the  warranty,  no  tender  is  neces- 
sary. 

Upon  a  review  of  all  the  cases,  it  seems  to  me,  the  law 
may  be  stated  to  be  this ;  if,  by  law,  as  in  case  of  deceit, 
or  entire  failure  of  consideration,  the  purchaser  be  entitled 
to  rescind  the  contract,  the  verdict  should  be  for  him, 
whether  he  be  plaintiff  or  defendant.  If  the  contract  is 
still  open,  and  not  rescinded,  the  seller  is  entitled  to  recover 
80  much  as  the  thing  sold,  in  its  unsound  state,  is  worth ; 
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and  if  it  is  worth  nothiDg,  he  may  be  discharged  entirely 
from  the  price.  The  effect  of  the  verdict  is,  in  the  first 
case,  to  revest  the  property  in  the  seller  ;  in  the  last  case 
the  purchaser  must  keep  it,  paying  the  value  as  found  by 
the  verdict.  There  is  great  propriety  in  adhering  strictly 
to  these  legal  distinctions,  and  both  the  form  of  the  action 
and  the  pleadings  should  be  framed  with  reference  to  them* 
It  often  becomes  a  question  of  difficulty  to  determine  after 
the  verdict  to  whom  the  property  belongs,  as  was  the  case 
in  the  Ciij/  Council  vs.  Cohen^  2  Sp.  R.  408.  There  was, 
in  that  case,  proof  that  the  negro  was  valueless,  and  so  far 
as  could  be  known  the  jury  had  so  regarded  her,  and  she 
had  been  tendered  back ;  yet,  as  Cohen  had  broug^ht  an 
action  for  a  breach  of  the  warranty,  and  not  the  appropriate 
action,  if  the  contract  had  been  rescinded,  he  was  held  to 
be  still  the  owner  of  the  slave,  and  bound  to  pay  for  her 
maintenance  as  a  lunatic.  This  case  would  seem  to  indi- 
cate that  the  question  of  ownership,  after  the  verdict,  is  to 
be  decided  by  the  record,  and  such,  in  general,  would  cer- 
tainly be  the  fact,  although  in  certain  cases  where  the  issue 
presented  two  questions  of  fact,  upon  either  of  which  the  ver- 
dict might  have  been  rendered,  it  may  be  that  evidence  ali' 
unde  might  be  received  to  shew  upon  what  ground  the 
verdict  was  rendered,  as  in  Henderson  vs.  Kenner^  1 
Rich.  474. 

In  the  preceding  remarks  I  have  maintained  that  a  ten- 
der would  be  unavailing  except  in  those  Enumerated  cases 
where  the  law  recognises  the  right  of  the  purchaser  to  re- 
scind the  contract.  In  other  cases  it  is  not  necessary,  but 
it  may  be  prudent  to  offer  to  the  seller  an  opportunity  of 
rescission,  thereby  shewing  the  sincerity  of  the  purchaser's 
complaint  of  a  breach  of  warranty,  and  that  it  is  not,  as  is 
very  often  the  case,  merely  pretensive. 

In  those  cases  where  the  law  recognises  the  right  of  the 
purchaser  to  rescind  the  contract,  but  the  seller  refuses  to 
take  back  the  property  when  tendered,  it  becomes  an  inter- 
resting  question  to  determine  what  is  to  become  of  the  chat- 
tel during  the  pendency  of  the  litigation.  Must  the  pur- 
chaser, in  all  cases,  abandon  the  possession  ?  or  may  he 
keep  it  ?  and  if  he  does,  can  he  recover  compensation  for 
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so  doing  1  Most  of  the  actions  on  warranties  in  this  State 
relate  either  to  slaves  or  domestic  animals  requiring  both 
care  and  subsistence.  The  law  does  not  allow  a  man  to  de- 
termine definitively  on  his  own  rights  ;  his  right  to  rescind 
is  unsettled  until  decided  on  by  the  judicial  tribunals.  To 
require  that  he  should  abandon  a  slave  or  a  horse  would 
be  often  inhuman  in  the  extreme,  and  I  do  not  see  any 
reason  why  he  may  not  retain  the  possession  as  a  bailment 
during  the  pendency  of  the  litigation,  and  if  the  jury  affirm 
his  right  to  rescind,  then  the  chattel  is  vested  in  the  seller 
from  the  time  the  contract  was  rescinded.  In  the  mean 
time  the  purchaser  has  been  put  to  expense  in  keeping  it, 
and  I  do  not  see  any  reason  why  he  may  not,  on  proper 
allegations  in  his  declaration,  or  notice  of  discount,  recover 
such  expense  from  the  seller.  This  seems  to  have  been 
fully  recognised  as  law  in  the  case  of  Seibles  vs.  Blackwellj 
before  referred  to. 

There  is  nothing  in  the  second  point  made  in  the  grounds 
of  appeal.  The  exposure  of  the  negro  to  public  auction 
is  no  conclusive  evidence  of  value.  It  may  be  evidence 
that  those  who  were  present  were  unwilling  to  buy  a  ne- 
gro alleged  to  have  a  cancer  on  her  foot,  but  whether  this 
was  a  fact,  and  wheUier  she  was  of  no  value,  belonged  to 
the  jury  to  decide. 

As  the  jury  have  found  that  the  negro  was  of  value,  and 
there  was  no  allegation  of  fraud  in  the  sale,  the  defendant 
was  not  entitled  to  rescind  the  contract.  She  was  entitled 
to  an  abatement  in  the  price,  and  that  the  jury  have  allow- 
ed her.     The  motion  is  dismissed. 

Richardson,  O'Neall,  Butler,  Wardlaw  and  Frost, 
JJ.  concurred. 


Note.  On  the  subject  of  actions  on  warranties  on  the  sale  of 
chattels,  see  1  Wheat.  Selw.  Deceit,  647;  2  Steph.  N.  P.  Deceit^ 
1279 ;  and  Chandlor  vs.  Lopus,  1  Smith  L.  C.  (Amer.  Ed)  145. 
Vide  Chesterman  vs.  Lambj  2  Ad.  and  Ell.  132,  as  to  the  right  of 
the  purchaser  to  recover  for  the  keep  of  the  horse  after  tender  back. 

R 
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Charles  M.  Vaughan  vs,  Drury  B.  Cade, 

Where,  in  the  Ck)inmoii  Pleas,  the  jury,  in  a  matter  of  contract,  find 
for  the  plaintiff  twenty  dollars,  or  any  less  sum,  judgment  cannot  be 
rendered  for  the  plaintiff,  unless  the  demand  was  reduced  to  or  below 
twenty  dollars  by  discount,  or  payments  made  after  the  action  was 
commenced 

Where  in  such  a  matter  the  plaintiff  does  not  prove  himself  entitled 
to  more  than  twenty  dollars,  or  the  defendant  reduces  the  demand  to 
or  below  that  sum,  by  proof  of  payments  made  before  the  action  was 
commenced,  there  should  either  be  a  non-suit  or  a  verdict  should  be 
rendered  for  the  defendant ;  semble. 

Where,  however,  the  verdict  is  for  the  plaintiff,  the  court  cannot 
afterwards  grant  a  non-suit,  or,  it  seems,  arrest  the  judgment,  though 
it  will  order  the  proceedings  to  be  stayed,  and  might,  on  proper  appli- 
cation, order  judgment  to  be  entered  for  the  defendant,  as  on  a  verdict 
in  his  favor. 

Before  Wardlaw,  J.  ai  Abbeville^  July,  extra  Term,  1846. 

Assumpsit  by  foreign  attachment  on  a  demand  for  paint- 
ing the  defendant's  house.  The  defendant  had  been  one 
of  three  partners  in  a  firm  of  D.  B.  <&  G.  Cade  &  Co.  Some 
time  before  the  painting  was  done  for  which  this  action 
was^brought,  the  firm  was  dissolved,  the  assets  thereof  di- 
vided, and  an  account  for  about  $50,  which  the  firm  had 
against  the  plaintiff,  allotted  to  the  defendant.  For  the 
amount  of  this  account  the  defendant  filed  a  notice  of  dis- 
count, but  on  the  trial  abandoned  the  claim  as  a  discount 
and  insisted  on  it  as  payment.  The  plaintiff  proved  that 
he  painted  the  defendant's  house  in  1841,  and  from  the 
conversations  of  the  defendant  the  amount  of  the  work 
done  seemed  to  have  been  $106.  The  defendant  intro- 
duced the  plaintiff's  declarations  to  shew  that  the  plaintiff 
had  agreed  to  accept  the  account  in  part  payment  of  his 
demand,  and  had  been  paid  the  balance  in  cash.  From 
the  testimony  of  one  witness  it  seemed,  however,  that  there 
had  been  some  disagreement  between  the  parties  as  to 
some  items  of  the  account,  and  that  they  had  not,  on  that 
account;   been  able   to  settle.     The  case  was  submitted  to 
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jury  on  the  question  of  payment,  who  found  a  verdict  for 
the  plaintiff  for  $12,98. 

The  defendant  appealed,  and  now  moved  the  court  in 
arrest  of  judgment,  or  to  set  aside  the  verdict  and  grant  a 
non-suit,  on  the  ground  that  the  plaintiff's  demand,  as 
found  by  the  verdict,  is  within  the  exclusive  jurisdiction 
of  a  magistrate,  and  no  judgment  can  be  rendered  thereon. 
And  failing  in  this,  then  for  a  new  trial,  on  the  same  ground, 
and  because  the  jury,  under  the  evidence  adduced  of  pay- 
ment, should  have  found  for  the  defendant. 

Martin^  for  the  motion,  cited  Cheves,  166 ;  3  Hill,  202 ; 
1  Bail.  516 ;  2  lb.  88 ;  1  McM.  294. 
Burt  atid  Cunningham,  contra. 

Curia,  per  Wardlaw,  J.  The  process  by  which  the 
jury  attained  the  sum  which  they  have  found  for  the  plain- 
tiff, cannot  be  discovered,  but  the  court  cannot  be  so  sure 
that  the  sum  found  is  not  due  from  the  defendant,  as  to 
interfere  with  the  verdict  for  that  reason. 

A  discount  was  filed  and  not  withdrawn  ;  but  the  mat- 
ter of  wh^ch  notice  was  given  could  not  have  been  received 
as  a  discount  in  this  case,  because  it  was  a  debt  from  the 
plaintiff  to  the  defendant  and  his  partners  ;  therefore,  no 
evidence  of  discount  was  offered,  and  the  case,  (as  this 
court  knows  from  the  report  of  the  circuit  judge,)  went  to 
the  jury  upon  the  question  of  payment.  The  case  is  then 
in  effect  as  if  no  discount  had  been  filed,  and  presents  the 
question  whether  a  plaintiff  shall  have  judgment,  who  has 
sued  in  the  general  jurisdiction  of  the  Court  of  Common 
Pleas  for  an  amount  which  was  there  recoverable,  when 
his  demand  had  been  reduced  by  partial  payments  before 
action  brought,  and  upon  the  trial,  involving  the  questions 
what  was  the  amount  of  his  demand,  and  what  were  those 
payment<^,  a  verdict  for  him  has  been  rendered  for  an  amount 
within  the  exclusive  jurisdiction  of  a  magistrate. 

According  to  the  practice  as  settled  in  Nance  vs.  Pal- 
mer, 2  Bail.  88,  a  non-suit  cannot  be  ordered  after  this 
verdict  for  the  plaintiff.  Arrest  of  judgment,  in  strict 
technical  propriety,  cannot  be  ordered,  if  for  no  other  rea* 
son,  because  the  discount  is  yet  part  of  the  record.     Yet 
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sapposiog  it  to  be  ascertained  that  a  verdict  has  been  reii«^ 
dered  in  a  matter  not  within  the  jurisdiction  of  the  court| 
must  the  court  therefore  consummate  the  usurpation  by 
giving  judgment  1  Perhaps  such  a  verdict  might  well  be 
considered  as  a  verdict  for  the  defendant,  and  upon  rule 
an  order  to  that  effect  be  entered ;  but  confining  ourselves 
here  to  the  motions  which  are  made  to  arrest  the  judgment 
or  set  aside  the  verdict,  a  majority  of  the  court  are  of  opin- 
ion that  the  relief  sought  may  be  granted  by  an  order  to 
stay  further  proceedings,  and  that  the  case  is  a  proper  one 
for  such  an  order. 

The  Act  of  1824,  6  Stat.  239,  by  declaring  "that  the 
jurisdiction  of  justices  of  the  peace,"  (now  called  magis- 
trates) "in  matters  of  contract,  to  the  amount  of  twenty 
dollars,  shall  be  exclusive,  with  the  same  right  of  appeal,'' 
as  before,  in  effect,  if  not  in  terms,  provides  that  no  other 
court  shall  have  original  cognizance  of  such  matters.  The 
judgment  of  any  other  court  in  such  a  matter  would  be  in 
disregard  of  the  prohibition  of  the  Act.  Such  judgment,  if 
rendered  by  any  inferior  court,  except  the  magistrate's, 
would  be  examined  and  restrained  by  the  court  which  has 
supervisory  control  over  all  inferior  ones ;  and  although 
the  superior  court  may  be  subject  to  no  restraint  but  its 
own  sense  of  law  and  justice,  and  the  intendments  of  the 
law  would  favor  its  judgment,  yet  even  its  judgment  in 
such  a  matter  would  be  unlawful,  and  would  be  disregard- 
ed by  itself,  if  ever  afterwards  the  truth  could  be  made  to 
prevail  over  the  intendments  of  the  law.  The  superior 
court  is  then  especially  bound  to  refrain  from  trespassing 
within  the  prohibited  limits,  and  should  weigh  with  scru- 
pulous  exactness  (he  objections  to  its  own  jurisdiction. 

If  this  case  had  been  within  the  summary  jurisdiction  of 
the  court,  and  had  been  heard  by  the  judge  alone,  and  he 
had,  after  hearing  the  evidence  on  both  sides,  been  of 
opinion  that  a  sum  less  than  $20  was  due  to  the  plaintiff 
(not  considering  the  discount,)  the  case  of  Sanders  vs, 
Qage^  Chev.  165,  and  cases  there  cited,  shew  that  no  de- 
cree for  the  plaintiff  could  have  been  pronounced,  but  a 
non-suit  might  have  been  ordered.  That  case  establishes 
that  the  jurisdiction  depends  on  the  sum  proved  and  not 
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upon  the  amount  claimed,  and  confirms  the  authority  of 
Nance  vs.  Palmer,  before  cited,  to  the  point  there  actually 
decided — that  a  non-suit  could  not  be  ordered  after  the 
verdict.  The  cases  of  Levy  vs.  Roberts,  1  McC.  395,  and 
Smith  vs.  McMasters,  3  McC.  288,  and  numerous  cases 
in  the  English  Courts  cited  in  2  Tidd  Pr.  (9th  ed.)  959, 
shew  that  in  questions  of  jurisdiction  depending  upon  the 
amount  involved,  the  amount  proved  is  not  the  original 
debt,  but  the  balance  remaining  after  a  reduction  by  par- 
tial payments,  not  by  discount. 

All  attempts  to  confine  small  causes  to  the  inferior  courts 
would  be  vain,  if  the  plaintiff's  allegation  should  be  con- 
clusive as  to  the  amount  sued  for.  The  great  complexity 
and  importance  of  the  questions  which  may  be  involved  in 
settling  a  small  balance,  form  no  better  excuse  for  taking 
a  balance  which  is  within  the  prescribed  limit  out  of  the 
exclusive  jurisdiction,  than  would  the  difficulty  of  legal 
questions  which  might  arise  under  any  contract  for  a  small 
amount,  where  there  had  been  no  payments.  The  plain- 
tiff must  be  presumed  to  know  what  was  originally  due 
and  what  has  been  paid,  and  be  held  to  resort  to  the  pro- 
per tribunal  accordingly,  and  every  tribunal  must  be 
deemed  competent  to  decide  every  question  which  may 
arise  in  the  cases  over  which  its  jurisdiction  is  extended. 

It  is  objected,  however,  that  the  verdict  cannot  be  taken 
as  conclusive  evidence  of  the  amount  involved.  The  sum 
proved  here  depends,  not,  as  in  Sanders  vs.  Gage,  upon 
the  opinion  of  the  judge,  but  upon  the  verdict  of  the  jury. 
The  jury  is  that  branch  of  the  court  whose  province  it  is, 
regularly,  to  judge  of  the  force  of  testimony,  and  whose 
duty  is,  in  the  sununary  process  jurisdiction,  delegated  to 
the  judge,  only  by  virtue  of  the  consent  of  parties.  A  ver- 
dict is  the  ascertained  truth,  to  which  effect  is  given  by 
the  judgment  of  the  court.  If  the  court  cannot,  where  the 
judge  sits  to  decide  facts  as  well  as  law,  pronounce  a  judg- 
ment for  twenty  dollars,  or  any  less  sum,  in  a  matter  of 
contract,  such  judgment  cannot  be  authorized  by  the  in- 
tervention of  a  jury,  when  the  judge  has  been  informed  by 
those  whose  duty  it  is  by  law  to  make  the  inquiry,  that 
the  sum  which  was  due  to  the  plaintiff,  at  the  commence- 
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ment  of  the  suit,  is,  without  regard  to  any  discount,  less 
than  twenty  dollars. 

Reference  has  been  made  to  our  Act  of  1747,  P.  L.  214, 
which  is  refered  to  in  3  Stat.  694,  but  is  not  to  be  found 
in  any  subsequent  volume  of  the  Statutes  at  Large.  It  has. 
been  supposed  that  that  Act,  by  taking  away  costs  from 
recoveries  under  £20  currency  ($12,24,)  impliedly  permits 
the  recoirery  in  the  superior  courts  of  any  higher  sum  with 
costs.  It  did  so,  and  perhaps  it  also  authorized  the  re* 
covery  of  any  smaller  sum  without  costs,  but  it  has  been 
modified  by  subsequent  legislation.  I  think  it  is  worth 
while  to  examine  our  legislation  on  this  subject,  as  I  am 
persuaded  that  from  it,  it  will  appear  that  the  verdict  is 
the  true  test  of  the  amount,  and  that  the  Act  of  1824  ma- 
terially altered  the  former  law. 

The  statutes  43  Eliz.  c.  6,  and  3  Jac.  1,  c.  16,  had  used 
the  terms,  "if  it  shall  appear  to  the  judges  that  the  debt  or 
damages  to  be  recovered  shall  not  amount  to  40s."  Under 
these  the  verdict  was  the  test  of  the  amount ;  2  Tidd  Pr.  954. 

The  Act  of  1747  gave  to  the  justices  of  the  peace  juris- 
diction in  matters  of  contract  of  every  kind  whatsoever, 
and  in  matters  of  damages  for  which  the  party  complain- 
ing might  have  had  an  action  of  trespass,  trover  or  slander, 
and  provided  that  "all  suits  for  the  recovery  of  any  debts, 
dues^  damages  or  demands  whatsoever,  to  the  value  of  £20 
or  under,  or  for  or  by  reason  of  any  of  the  causes  of  ac- 
tion herein  before  mentioned,  whereby  it  shall  appear  to 
the  justices  that  the  plaintiff  has  been  damnified  to  no 
higher  value,  are  hereby  declared  issuable,  triable  and  de- 
terminable only  before  a  justice  or  justices,"  (of  the  peace) 
"as  aforesaid,  and  in  no  court  of  pleas  or.  other  judicature 
whatever."  "And  if  any  person  or  persons  who  shall 
commence  or  prosecute  any  action,  in  any  of  the  courts  of 
law  in  this  province,  shall  not  recover  above  the  sum  of 
£20  current  money,  such  person  or  persons  shall  lose  all 
his,  her  or  their  costs  of  suit." 

The  former  clause  would  of  itself  have  prohibited  all 
courts,  except  the  justices  of  the  peace,  from  rendering 
judgment  in  any  of  the  matters  specified,  for  less  than  £20 
currency  ;  but  the  latter  clause  impliedly  permitted  the  courts 
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of  law  to  render  judgment  after  verdict  in  such  matters, 
subject  only  to  the  plaintiff's  loss  of  costs. 

An  Act  of  1799,  7  Stat.  296,  confined  the  jurisdiction  of 
justices  of  the  peace  to  matters  of  contract,  and  in  these 
matters  extended  it  to  $20,  but  without  words  excluding 
the  jurisdiction  of  other  courts.  It  further  provided  that 
full  costs  should  be  allowed  to  plaintiff  in  actions  brought 
in  the  courts  of  law  to  try  the  right  of  title  in  any  kind  of 
property,  if  the  right  of  property  should  be  established  and 
the  verdict  should  be  for  any  sum  above  $4.  Under  these 
provisions  the  courts  of  law  had  exclusive  jurisdiction  in 
matters  of  tort,  and  still  had  concurrent  jurisdiction  with 
the  justices  of  the  peace,  if  not  in  all  matters  of  contract 
under  $20,  certainly  in  those  between  $12,24  and  $20.  It 
will  be  remarked  that  a  decree  in  a  sum  pro.  was  always 
in  practice  regarded  as  equivalent  to  a  verdict,  sufficing,  if 
above  $4,  to  give  to  the  plaintiff,  when  he  established  by 
his  action  title  to  property,  a  right  to  his  costs. 

The  Act  of  1824  took  away  the  concurrent  jurisdiction 
of  the  courts  of  law  in  matters  of  contract  of  or  under  $20. 
In  actions  involving  such  matters  only,  the  title  to  proper- 
ty cannot  be  established.  As  the  law  now  stands,  the 
magistrates  have  exclusive  jurisdiction  in  matters  of  con- 
tract of  or  under  $20.  In  all  matters  of  tort  the  courts 
of  law  have  jurisdiction  excluding  that  of  the  magistrates, 
but  can  award  no  costs  if  the  recovery  be  under  $12,24, 
unless  where  the  title  of  property  be  established,  and  then, 
if  the  recovery  be  above  $4. 

It  seems  plain  that  reference  is  to  be  made  to  the  sum 
to  be  recovered,  in  the  inquiry  concerning  the  jurisdiction, 
and  that  when  the  court  of  law  has  ascertained  by  the 
verdict  that  that  sum  is  under  $20,  in  a  mattei  of  contract, 
it  has  ascertained  that  it  can  give  no  judgment ;  just  as  in 
an  action  for  a  tort,  if  the  verdict  be  under  $12,24,  and  no 
right  of  property  be  established,  it  has  ascertained  that  it 
can  award  no  costs. 

The  decisions  which  have  leen  made,  reducing  costs  in 
cases  within  the  general  jurisdiction  of  the  court,  to  the 
standard  of  sum  pro.  costs  where  the  sum  pro.  should  have 
been  resorted  to,  have  been  in  general  conformable  to  the 
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roles  which  reject  cases  for  being  within  the  exclusive 
jurisdiction  of  a  magistrate.  But  it  is  to  be  observed  that 
they  depend  not  upon  the  stringent  force  of  any  law  pro- 
hibiting such  cases  from  being  heard  out  of  the  sum  pro. 
jurisdiction,  but  only  on  the  discretionary  power  of  the 
court  to  prevent  unnecessary  accumulation  of  costs.  The 
circuit  court  Act  of  1769,  7  Stat.  200,  which  creates  the 
sum  pro.  jurisdiction,  only  enacts  that  it  may  be  lawful  for 
the  judges  to  determine  cases  not  exceeding  £20  sterling, 
and  not  involving  the  title  of  land,  upon  petition  in  a  sum- 
mary way,  but  contains  no  words  prohibiting  the  ordinary 
proceeding  in  any  such  case.  A  sound  discretion  may 
then  be  exercised  in  allowing  full  costs,  where  there  ap- 
pears good  reason  for  the  resort  to  the  general  jurisdiction, 
although  the  recovery  may  be  of  less  than  £20  sterling, 
as  was  done  in  Fhirman  and  Smith  vs.  Peajfy  2  Bail.  612. 
Such  reason,  we  have  seen,  it  was  held  was  not  to  be  found 
in  the  bare  circumstance  that  the  plaintiff's  demand  was 
originally  above  £20,  if  it  had,  before  the  commencement 
of  the  suit,  been  reduced  below  by  payment  and  not  by 
discount 

The  practice  of  the  courts  of  Westminister,  under  the 
various  Acts  of  Parliament  establishing  courts  of  conscience 
or  courts  of  requests,  may  well  be  consulted  on  this  subject. 
See  Tidd  Pr.  (9th  ed.)  1  vol.  616 ;  2  vol.  959.  It  will  be 
seen  that  various  Acts  contain  special  exceptions  of  per- 
sons and  cases,  but  where  there  are  no  such  exceptions, 
although  it  is  a  constant  rule  that  none  of  the  Acts  extend 
to  cases  where  the  debt,  being  originally  above  the  limited 
amount,  has  been  reduced  below  it  by  means  of  a  set-off 
or  tender,  yet  they  do  embrace  cases  where  the  reduction 
has  been  made  by  payments  in  part,  or  the  defence  of  in- 
fisuicy,  or  the  statute  of  limitations  ;  that  most  of  the  Acts 
restrain  the  vexatious  resort  to  the  higher  courts  only  by 
loss  of  costs,  but  some  of  them  contain  a  prohibitory  clause 
declaring  that  no  action  for  any  debt  recoverable  in  the 
eourt  of  requests  shall  be  brought  against  any  person  re- 
siding within  the  jurisdiction  thereof  in  any  other  court 
whatever ;  that  where  the  debt  sued  for  is  really  within 
the  limited  jurisdiction,  and  is  made  to  appear  so  before 
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verdict,  the  proceedings  will  be  stayed  ;  that  where  costs 
only  are  to  be  affected,  alter  a  verdict  for  the  plaintiff  for 
a  sum  within  the  limited  amount,  the  court,  taking  the 
amount  to  be  established  by  the  verdict,  will  allow  a  sug- 
gestion to  be  filed  on  the  roll,  of  the  facts  necessary  to  en- 
title the  defendant  to  the  benefit  of  the  Act,  and  upon  the 
establishment  of  such  facts  will  deprive  the  plaintiff  of  his 
costs  ;  and  that  where  there  is  a  prohibitory  clause,  if  no 
special  mode  of  taking  advantage  of  the  Act  be  pointed  out 
in  it,  the  facts  which  bring  a  case  within  it  may  be  given 
in  evidence  under  the  general  issue,  to  non-suit  the  plain- 
tiff or  obtain  a  verdict  against  him ;  but  after  a  verdict  for 
the  plaintiff  in  such  a  case,  no  suggestion  to  stay  proceed- 
ings would  be  allowed,  because  the  matter  of  such  sugges- 
tion must  be  presumed  to  have  been  already  heard  and  de- 
cided against  the  defendant. 

As  said  by  Lord  Kenyon  in  Parker  vs.  Eldings,  1  East, 
362,  where  a  plaintiff  failed  as  to  part  of  his  demand  but 
proved  himself  entitled  to  £1  18s,  "here  is  a  general  law, 
of  which  we  are  bound  to  take  notice,  which  says  that  no 
action  shall  be  brought  against  any  person  residing  within 
the  jurisdiction  for  any  debt  not  amounting  to  40s.  and  re- 
coverable by  virtue  of  that  Act.  The  demand  in  question 
is  of  that  sort.  How  then  can  we  say  that  the  plaintiff 
shall  recover  it,  against  the  positive  direction  of  the  Act  ? 
The  public  Act  is  part  of  the  general  law  of  the  land,  of 
which  the  plaintiff  must  be  deemed  to  have  notice,  and 
therefore  cannot  object  to  being  surprised.  He  must  also 
know  in  fact  with  whom  he  contracted  and  on  what  ac- 
count." 

The  case  before  us  is  stronger  than  any  under  the  Eng- 
lish statutes)  because  here  no  evidence  of  any  other  fact  is 
necessary  to  be  added  to  the  small  sum  found  by  the  jury, 
to  make  a  case  within  the  exclusive  jurisdiction.  Upon 
proof  of  the  sum  within  the  limited  amount,  the  defendant 
here  was,  upon  the  general  issue,  entitled  to  a  verdict  or  a 
non-suit ;  and  a  verdict  for  such  sum  of  itself  shews  a  case 
upon  which  the  court  cannot  proceed,  and  is  in  effect  a 
verdict  for  the  defendant — not  establishing  that  nothing  is 
due  to  the  plaintiff,  but  shewing  that  he  must  resort  else- 
where for  his  debt. 
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What  might  have  been  the  result  of  a  motion  by  the 
defendant  to  enter  judgment  on  this  verdict,  as  on  a  ver- 
dict for  the  defendant,  it  is  needless  now  to  inquire.  But 
upon  the  motions  which  the  defendant  has  made,  this  court 
is  constrained  to  order  that  further  proceedings  in  the  case 
be  stayed ;  and  it  is  so  ordered. 

Richardson,  Evans,  Butler  and  Frost,  JJ.  con- 
curred. 

O'Neall,  J.  dissenting.  In  this  case  I  am  bound,  in  jus- 
tice to  myself  and  my  brethren  of  the  late  Court  of  Appeals, 
to  record  my  dissent.  The  very  principle  involved  in  this 
case  was  decided  in  the  case  of  Nance  vs.  Palmer,  and 
this  is  in  effect  an  overturning  of  that  case,  without  any 
necessity  whatever ;  for  it  is  upon  a  mere  question  of  prac- 
tice^ which,  when  once  settled,  it  is  only  necessary  to  let 
alone,  and  it  will  operate  without  prejudice. 

The  decision  in  Nance  vs.  Palmer  is,  it  seems  to  me, 
light  on  every  just  principle  and  construction  of  law.  The 
plaintiff  brings  a  case  in  court,  he  proves  his  demand,  and 
it  is  confessedly  within  the  jurisdiction ;  the  defendant  un- 
dertakes to  establish  his  defence  of  payment,  and  after  a 
regular  contest  the  jury  return  a  verdict  for  $12,98  in  fa- 
Tor  of  the  plaintiff;  how  can  the  court  refuse  judgment  in 
favor  of  the  plaintiff?  He  has  the  verdict  in  his  favor ;  ac- 
cording to  the  statute  law  the  amount  found  will  entitle 
him  to  costs ;  and  yet  because,  if  his  demand,  in  truth  and 
fact,  according  to  the  verdict  of  the  jury,  (although  he  may 
believe  otherwise,)  ought  not  to  have  been  for  more  than 
$12,98,  the  court  undertake  to  say  to  him,  "you  might 
have  sued  before  a  magistrate,  and  therefore  now  you  shall 
Dot  have  the  benefit  of  your  verdict !"  I  know  of  no  law 
which  will  justify  the  court  in  refusing  to  give  judgment 
where  the  case  made  in  the  declaration  is  within  the  juris- 
diction of  the  court,  and  is  legally  and  properly  set  out, 
and  the  plaintiff  has  a  verdict  for  any  sum.  But  much  or 
little,  he  is  entitled  to  demand  judgment  and  execution  for 
his  damages,  and  also  for  his  costs,  if  the  damages  found 
be  sufficient  to  carry  costs. 
8 
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Isaac  Arledge  vs,  £>.  D.  Ford. 

The  7th  sec.  of  the  Act  of  1827,  proyidiDg  that  where  separate  suits 
are  brought  on  a  joint  and  seyeral  note,  6cc.  full  costs  shall  be  charged 
on  only  one  of  ihe  cases,  and  one  fourth  of  the  regular  costs  on  the 
others,  is  not  in  any  respect  repealed  by  the  Acts  of  1839  and  1840, 
regulating  the  fees  of  clerks  and  sherifTs.  It  follows  that  where  such 
suits  are  brought,  full  costs  for  the  clerk  and  sheriff,  as  well  as  the  at- 
torney, can  be  charged  only  in  one  case;  in  the  others  they  are  enti- 
tled to  but  one  fourth  of  the  regular  costs. 

Before  Richardson,  J.  at  Fairfield^  iSpring  Term,  1845. 

This  was  a  motion  to  correct  the  clerk's  taxation  of  costs. 
A  separate  suit  had  been  commenced  and  judgment  re- 
covered against  John  Ford  on  the  same  note — a  joint  and 
several  one — on  which  the  judgment  in  this  case  was  af- 
terwards obtained.  Full  costs  were  charged  in  the  case 
against  John  Ford,  and  the  question  was  whether  full  costs 
could  also  be  taxed  in  this  case.  It  was  conceded  that 
only  one-fourth  of  the  regular  costs  could  be  taxed  for  the 
attorney,  agreeably  to  the  7th  section  of  the  Act  of  1827, 
6  Stat.  336,  but  it  was  contended  that  full  costs  should  be 
taxed  for  the  clerk  and  sheriff  under  the  Acts  of  1839  and 
1840,  11  Stat.  8,  104 ;  which  his  Honor  thought  correct, 
and  so  ordered. 

The  defendant  appealed. 

Boyce,  for  the  motion,  contended  that  the  7th  section  of 
the  Act  of  1827  is  not  repealed,  so  far  as  the  clerk's  and 
sheriff's  costs  are  concerned,  by  the  Acts  of  1839  and  1840, 
and  that  under  these  latter  Acts  the  clerk  and  sheriff  were 
entitled  to  only  one-fourth  of  the  regular  costs. 

McCall^  contra. 

Curiaj  per  Richardson,  J.  The  costs  of  attorneys, 
sheriffs  and  clerks,  are  but  a  just  remuneration  for  services 
rendered  in  suits  at  law.  But  courts  cannot  lose  sight  of 
the  principle,  that  such  costs  can  be  demanded  only  when 
clearly  allowed  by  statute.  What,  then,  are  the  costs  due 
to  the  sheriff  and  clerk  in  the  case  before  the  court  upon 
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strict  statutory  law  ?  Are  they,  in  the  terms  of  the  Act  of 
1827,  "fail  costs,"  or  only  one  fourth  part  of  such  "full 
costs."  The  enactment  is  as  follows.  "That  in  all  cases 
in  which  separate  suits  are  commenced  on  a  joint  and 
several  note,  bond  or  other  obligation,  the  full  costs  by  this 
Act  allowed  shall  be  charged  on  any  one  of  the  said  cases, 
and  the  one  fourth  of  the  regular  costs  shall  only  be  charged 
on  such  other  separate  actions  as  may  be  brought  on  the 
said  note,  bond  or  obligation."  Opinions  cannot  differ  up- 
on the  literal  import  of  this  enactment ;  and  the  object  in 
view  is  also  very  plain,  to  discourage  the  unnecessary  ac- 
cumulation of  suits  for  the  same  debt,  by  giving  small 
costs  upon  the  additional  suits.  But  attorneys,  clerks  and 
sheriffs  are  put  upon  one  principle  of  reduction.  Now, 
then,  the  proper  question  arises,  has  ti)is  enactment  been 
impliedly,  or  rather  necessarily,  repealed  by  the  more  recent 
Acts  of  1839  and  1840,  made  to  alter  the  former,  and  sub- 
stitute other  fees,  for  clerks  and  sheriffs,  in  the  place  of 
those  allowed  by  the  Act  of  1827  ? 

There  can  be  little  doubt  that  the  allowance  of  different 
costs  by  the  latter  Acts  impliedly  and  necessarily  disallow- 
ed the  costs  before  given  by  the  Act  of  '27.  Under  the 
principle  that  costs  must  be  clearly  given  by  statute,  before 
they  can  be  demanded,  it  is  evident  that  such  costs  given 
by  successive  statutes  are  not  cumulative,  or  additional, 
bat  the  latter  are  substitutes  in  lieu  and  place  of  the  for- 
mer, and  in  this  way,  successive  statutes  to  regulate  costs 
or  fees,  repeal  former  statutes  made  for  the  same  purpose. 

Such  an  instance  presents  plainly  what  is  meant  by  re- 
pealing a  statute  by  implication.  But  on  the  other  hand, 
statutes  enacted  in  pari  materia,  are,  as  a  general  rule  of 
construction  for  judicial  exposition,  to  be  made,  if  possible, 
to  harmonize  and  assist  each  other  so  as  to  become  of  one 
law  and  system ;  and  it  is  only  when  such  statutes  are  clear- 
ly repugnant  in  their  express  provisions,  or  their  essential 
objects,  that  the  latter  repeals  the  former.  We  are  to  apply 
such  rules  of  construction.  In  the  instance  before  the* 
court  there  may  be  two  opinions. 

On  the  circuit  I  thought  the  general  substitute  of  differ- 
ent fees  or  costs,  by  the  Acts  of  '39  and  '40,  necessarily  re- 
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pealed  those  of  '27 ;  and  of  course,  the  7th  section,  so  far 
as  clerks  and  sherifGs  were  concerned,  was  also  repealed. 
But  when  we  weigh  the  general  object  of  this  section,  to 
discourage  additional  actions  upon  the  same  debt,  and  the 
principle  that  no  costs  are  allowed  but  such  as  are  express- 
ly given  by  statute,  the  better  construction  would  seem  to 
be,  that  the  7th  section  of  the  Act  of  '27  enacts  a  general 
rule,  which  may  well  stand  with  the  Acts  of  '39  and  '40, 
and  be  ipxorporated  with  their  provisions,  so  as  to  keep 
sheriff  and  clerks,  as  well  as  attorneys,  (there  is  no  doubt 
as  to  the  restriction  on  attorneys — ^they  still  take  under  the 
Act  of  '27,)  to  the  same  rule  of  one-fourth  of  the  regular 
costs  or  fees,  in  certain  cases  set  forth  in  the  said  7th  sec- 
tion. 

This  construction  preserves  the  evident  object  entire, 
and  keeps  all  those  agents  of  legal  justice  under  one  rule, 
meant  and  aimed  at  by  the  Act  of  '27  as  a  wholsome  re- 
striction upon  plenary,  if  not  superfluous,  suits  upon  the 
same  contract,  but  preserving  one  measure  of  justice — ^I 
might  add,  of  propriety — to  all  the  officers  concerned.  In 
a  word,  this  provision  of  the  Act  of  '27,  being  common  to 
three  classes,  and  obviously  unrepealed  as  to  attorneys,  the 
implication  of  its  repeal  as  to  sheriffii  and  clerks,  who  are 
equally  within  its  policy,  is  not  plain  and  obvious. 

The  motion  is  therefore  unanimously  granted. 

O'Neall,  Evans,  Butler,  Wardlaw  and  Frost,  JJ. 
concurred. 
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Ex  Parte  Medy  Mays,  adm^or  of  Stephen  Whitley,  dec^d. 

Under  our  Act  of  distributions,  5  Stat  162,  the  children  of  a  pre. 
deceased  brother  of  the  half  blood  are  not  entitled  to  share  the  estate 
TTith  brothers  of  the  half  blood.  They  can  only  come  in  as  next  of 
Jan  under  the  7th  sec.  of  the  Act 

Before  Wardlaw,  J.  at  Abbeville,  July,  extra  Term,  1846. 

Appeal  from  the  Ordinary.  The  report  of  his  Honor 
the  presiding  Judge  is  as  follows. 

"The  intestate,  Stephen  Whitley,  left  neither  wife,  nor 
child,  nor  lineal  descendant,  nor  lineal  ancester,  nor  brother 
nor  sister  of  the  whole  blood,  nor  children  of  such  brother 
or  sister,  but  left  brothers  of  the  half  blood,  and  children 
of  a  predeceased  brother  of  the  half  blood.  In  the  distri- 
bution of  his  personal  estate,  the  Ordinary  decreed  that  the 
children  of  the  predeceased  brother  of  the  half  blood  repre- 
sented their  father,  and  were  entitled  to  a  share  equal  to 
the  share  of  a  brother  of  the  half  blood.  Upon  appeal,  the 
facts  having  been  ascertained  by  a  special  verdict,  I  or- 
dered the  postea  to  be  delivered  to  the  appellants,  being  of 
opinion,  that  under  our  statute  of  distributions,  the  chil- 
dren of  the  predeceased  brother  of  the  half  blood  were 
wholly  excluded  by  the  surviving  brothers  of  the  half 
blood." 

The  children  of  the  predeceased  brother  of  the  half  blood 
appealed. 

Carroll  and  Wardlaw,  for  the  appellants. 
Curmingham,  contra. 

Curia,  per  O'Neall,  J.  The  4th  sec.  of  the  Act  of 
1791,  6  Stat.  162,  provides  that  "if  the  intestate  shall  not 
leave  a  lineal  desendant,  father  or  mother,  but  shall  leave 
a  widow,  and  brothers  and  sisters,  or  brother  or  sister,  of 
the  whole  blood,  the  widow  shall  be  entitled  to  one  moiety 
of  the  estate,  and  the  brothers  and  sisters,  or  brother  or 
sister,  to  the  other  moiety,  as  tenants  in  common.  The 
children  of  a  deceased  brother  or  sister  shall  take  among 
them  respectively  the  share  which  their  respective  ances- 
tors would  have  been  entitled  to,  had  they  survived  the 
intestate.'' 
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The  5th  sec.  provides.  'If  the  intestate  shall  leave  no 
lineal  descendant,  father,  mother,  brother  or  sister  of  the 
whole  blood,  but  shall  leave  a  widow,  and  a  brother  or 
sister  of  the  half  blood,  and  a  child  or  children  of  a 
brother  or  sister  of  Che  whole  blood,  the  widow  shall  take 
one  moiety  of  the  estate,  and  the  other  moiety  shall  be 
equally  divided  between  the  brothers  and  sisters  of  the 
half  blood,  and  the  children  of  the  brothers  and  sisters  of 
the  whole  blood.  The  children  of  every  deceased  brother 
or  sister  of  *the  whole  blood  taking  among  them  a  share 
equal  to  the  share  of  a  brother  or  sister  of  the  half  blood. 
But  if  there  be  no  brother  or  sister  of  the  half  blood,  then 
a  moiety  of  the  estate  shall  descend  to  the  child  or  chil- 
dren of  the  deceased  brother  or  sister  ;  and  if  there  be  no 
child  of  a  deceased  brother  or  sister  of  the  whole  blood, 
then  the  said  moiety  shall  descend  to  the  brothers  and 
sisters  of  the  half  blood." 

The  7th  sec.  provides  "If  the  intestate  shall  leave  no 
lineal  descendant,  father,  mother,  brother  or  sister  of  the 
whole  blood,  or  their  children,  or  brother  or  sister  of  the 
half  blood,  or  lineal  ancestor,  then  the  widow  shall  take 
two  thirds  of  the  estate,  and  the  remainder  shall  descend 
to  the  next  of  kin." 

In  Wren  ^  wife  vs.  Carnes,  4  Des.  405,  it  was  held, 
on  the  provisions  both  of  the  Act  of  '91  and  the  amenda- 
tory Act  of  1797,  5  Slat.  304,  that  the  words,  brothers  and 
sisters,  used  in  both  Acts,  meant  brothers  and  sisters  of  the 
whole  blood,  and  excluded  brothers  and  sisters  of  the  half 
blood.  The  case*  of  Poaug  ads.  Gadsden,  2  Bay,  293,  de- 
cided that  there  shall  be  no  representation  among  collater- 
als/wr/Aer  down  than  brothers'  and  sisters'  children.  This 
decision  excluded  the  grand  children  of  collaterals.  In 
Edwards  vs.  Barksdale,  2  Hill  Ch.  416,  it  was  held  that 
in  a  question  who  were  the  next  of  kin  of  an  intestate, 
cousins  of  the  whole  and  half  blood  would  be  ranked  in 
the  same  degree. 

These  cases,  and  others  on  the  same  points,  are  all  which 
approach  the  question  now  before  us,  and  it  is  apparent 
that  they  will  not  materially  aid  us  in  its  decision. 

The  case  must  be  decided  on  the  provisions  of  the  Act 
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of  '91.    Reading  the  4th,  5th  and  7th  sections,  it  seems  to 
be  perfectly  obvious  that  no  representation  was  intended 
to  be  allowed  to  the  children  of  a  deceased  half  brother  or 
sister.     The  words  in  the  4th  clause,  "the  children  of  a  de- 
ceased brother  or  sister,"  apply  to  the  words  previously 
Qsed   in  the  same  section,  '"brother  or  sister  of  the  whole 
blood,"  and  for  whose  benefit  provision  was  alone  made. 
In   the  5th  section  the  provision  is  made  to  put  brothers 
and  sisters  of  the  half  blood  and  the  children  of  a  deceased 
brother  or  sister  of  the  whole  blood  on  the  same  footing. 
And  if  there  be  no  children  of  a  deceased  brother  or  sister 
of  the  whole  blood,  then   that  brothers  and  sisters  of  the 
half  blood  shall  take  the  inheritance.     The  7th  sec.  pro- 
vides, that  on  the  failure  of  brothers  and  sisters  of  the 
whole  blood  and  their  children,  and  of  brothers  and  sis- 
ters of  the  half  blood,  the  inheritance  shall  go  to  the  next 
of  kin.     It  is  plain  that  there  was   no  intention  to  provide 
for  the  children  of  brothers  and  sisters  of  the  half  blood,  as 
a  class  to  take  per  stirpes.     For   the  Legislature,  when 
providing  for  brothers'  and  sisters'  children  of  the  whole 
blood,  and  also  for  brothers  and  sisters  of  the  half  blood, 
carefully  abstain  from  bringing  in  their  children.     If  the 
words  of  the  Act  do  not  let  them  in,  it  cannot  be  doubted 
that  they  have  no  rights.  The  Act  provides  for  half  brothers 
and  sisters,  where  there  are  no  brothers  or  sisters,  or  chil- 
dren of  brothers  or  sisters,  of  the  whole  blood.     That  con- 
tingency has  happened  in  the  case  before  the  court.     If 
there  had  been  also  no  brother  or  sister  of  the  half  blood, 
then,  under  the  7th  section,  the  children  of  a  deceased  half 
brother  or  sister  would  have  come  in  as  next  of  kin.  This 
construction  has  the  sanction  of  a  great  and  learned  judge, 
(Brevard.)     See  his  note  to  1  Brev.  Dig.  426.    "The  Act," 
be  says,  "has  made  no  special  provision  for  the  half  blood 
after  brothers  and  sisters.     They  must  come  to  the  suc- 
cession under  the  denomination  of  next  of  kin?^ 

I  am  therefore  entirely  satisfied  with  the  judgment  below 
of  my  brother  Wardlaw,  and  the  motion  to  reverse  it  is 
dismissed. 

Richardson,  Evans,  Butler,  Wardlaw  and  Frost, 
JJ.  concurred. 
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Edward  Broughton  vs.   Thomas  C.  Richardson. 

'  Defendant,  after  issue  joined^  by  leave,  paid  money  into  court 
Plaintiff  took  the  money  out,  and,  without  requiring  the  defendant  to 
pay  the  costs  up  to  the  time  the  money  was  paid  into  coart,  proceeded 
for  the  balance  of  his  demand.  Verdict  for  the  defendnnt  New  trial 
ordered,  unless  defendant  pay  all  costs  up  to  the  time  he  paid  the 
money  into  court 

General  order  regulating  the  practice  in  future  cases  where  money 
shall  be  paid  into  court 

Be/ore  Butler,  J.  at  Sumter^  March,  extra  Term^  1845. 

Assumpsit  OQ  an  open  account  for  five  hundred  dollars. 
After  issue  had  been  joined,  the  defendant  obtained  leave 
and  paid  into  court  two  hundred  and  sixty-five  dollars. 
The  plaintiff  took  the  nfioney  out  of  the  clerk's  office,  but 
not  accepting  it  in  full  discharge,  proceeded  in  the  action 
to  recover  the  balance  of  the  account  No  costs  were 
taxed,  or  paid  by  the  defendant,  when  the  money  was  paid 
into  court,  and  the  plaintiff  went  to  trial  without  requiring 
from  him  any  such  payment.  The  verdict  was  for  the 
defendant     The  plaintiff  appealed. 

Caldwell,  for  the  motion. 
W.  F.  DeSaussure,  contra. 

Curia,  per  Wardlaw,  J.  Looking  to  the  English 
practice,  it  is  clear  that  the  plaintiff  would,  in  the  King's 
Bench,  be  held  to  have  lost  all  claim  to  the  costs  which 
preceded  the  payment,  and  that  the  defendant,  being  liable 
to  no  judgment  or  attachment,  would  be  at  liberty  to  have 
judgment  and  execution  for  all  his  costs.  Kabell  vs. 
Hudson,  and  Stevenson  vs.  Yorke,  4  T.  R.  10.  But  the 
rule  seems  to  be  otherwise  in  the  Common  Pleas.  Muller  vs. 
Hartshorne,  3  Bos.  &  Pul.  656;  Wilton  vs.  Place,  2  lb. 
66.  There  the  plaintiff  is,  from  force  of  the  acknowledg- 
ment of  liability  made  by  the  defendant  in  the  very  act  of 
paying,  deemed  to  be,  in  all  events,  entitled  to  costs  up  to 
the  time  of  the  money  being  paid  in.  The  course  seems 
to  be,  upon  the  plaintiff's  failure  to  recover,  to  direct,  upon 
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motion  and  rule,  that  the  costs  should  be  taxed  for  the 
plaintiff  ap  to  the  time  of  payment,  and  for  the  defendant 
afterwards,  and  that  after  setting  off  one  against  the  other, 
the  balance  should  be  paid  by  the  party  indebted.  Heart" 
ley  vs.  BcUesony  1  T.  R.  629. 

The  practice  of  the  King's  Bench  is  more  consistent 
with  an  exact  construction  of  the  terms  in  which  an  order 
for  payment  of  money  into  court  is  regularly  made.  "That 
defendant  shall  have  leave  to  bring  into  court  the  sum  he 
moves  to  pay  in ;  and  that  unless  plaintiff  accept  such 
money  in  full  discharge,  with  costs  to  be  taxed  by  the  maS"< 
ter,  the  sum  brought  in  shall  be  paid  out  of  court  to  the 
plaintiff  or  his  attorney,  and  the  amount  thereof  be  struck 
out  of  the  declaration  and  no  evidence  given  thereof  at  the 
trial."  Perhaps  the  result  would  be  beneficial  if  costs  were 
neyer  to  be  taxed  unless  the  sum  paid  in  were  accepted  in 
fiiH  discharge;  so  that  the  plaintiff,  in  doubtful  cases,  might 
be  induced  to  accept,  rather  than  incur  the  hazard  of  pay* 
ing  all  costs  by  proceeding.  But  when  it  is  remembered  that 
in  either  of  the  courts  of  Westminster  the  plaintiff  may 
take  the  money  out  and  have  his  costs  up  to  the  tinoe  of 
payment,  if  he  make  the  application  at  any  time  before  the 
trial,  (1  Sel.  Prac.  287,)  and  that  formerly  the  practice  was 
for  the  defendant  to  get  the  costs  taxed  and  tender  the 
amount  when  he  paid  the  money  in,  (I  Sel.  291,)  there 
seenos  to  be  no  sufficient  reason,  either  of  consistency  or 
policy,  for  departing  from  the  equitable  rule,  that  he  who 
has,  by  his  acknowledged  indebtedness,  rendered  the  suit 
necessary,  should  pay  the  costs  up  to  the  time  of  his  full 
payment. 

Our  case  of  Hinckie  vs.  Foster,  4  McC.  263,  although 
the  point  was  not,  perhaps,  necessary  to  the  decision, 
declares  that  where  the  defendant  gets  the  leave  of  court, 
after  action  brought,  to  pay  money  into  court,  it  is  always 
upon  condition  that  he  pays  the  costs  then  due.  The 
plaintiff  here  may  have  rested  upon  that  opinion.  In  con- 
formity with  it,  and  with  the  practice  in  Westminster,  the 
court  might,  upon  rule,  direct  that  the  defendant  should  tax 
against  the  plaintiff  only  the  costs  which  have  accrued 
since  the  money  was  paid  in,  and  that  of  his  recovery,  the 
9 
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defendant  should  enter  a  remittitur  of  so  much  as  would 
pay  the  costs  preceding.     But  with  us  costs  are  due  to  the 
officers  of  court,  and  they  would  obtain  nothing  by  setting . 
off  the  liability  of  one  party  against  that  of  ihe  other^ 

It  is,  therefore,  ordered  that  a  new  trial  be  granted,  un- 
less the  defendant  will  pay  all  costs  up  to  the  time  the 
money  was  paid  into  court,  including  the  commissions  of 
the  clerk,  and  tax  against  the  plaintiff  only  the  costs  which 
have  accrued  since. 

And,  as  a  general  rule  to  be  observed  in  all  future  cases, 
it  is  ordered  that  every  order  for  payment  of  money  into 
court,  whether  so  expressed  or  not,  be  understood  to  be 
made  on  condition  that  the  party  desiring  to  make  the 
payment  procure  the  taxation  of  costs  up  to  the  time  of 
payment,  and  pay  all  such  costs,  including  the  clerk's  com- 
missions ;  and  that  the  clerk  give  no  receipt  for  the  sum 
ordered  to  be  paid  in,  until  all  such  costs  be  paid  to  him, 
or  to  the  persons  entitled  to  receive  the  same ;  and  that,  if 
the  plaintiff  should  take  the  money  out  of  court,  before 
final  determination  of  the  suit  has  been  ordered,  the  clerk 
shall,  in  the  receipt  to  be  taken  for  the  money,  require  such 
plaintiff  to  say,  for  information  of  the  defendant,  whether 
he  accepts  the  money  in  full  discharge  of  the  action,  or 
takes  it  with  the  intention  of  proceeding  further. 

Richardson,  O'Neall,  Eva^s,  Butler  and  Frost,  JJ. 
concurred. 
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William   W.   Gray  vs.  James  P.  BeU. 

The  indoTser  of  a  note  past  due,  is  not  liable  until  payment  has 
been  demanded  of  the  maker  and  notice  of  refusal  given  to  the  indorser. 

What  is  reasonable  diligence  in  making  demand  and  giving  notice, 
where  a  note  is  past  due  when  indorsed,  must  always  be  left  as  a 
question  of  fiict  to  the  jury. 

The  above  rules  apply  as  well  to  notes  payable  to  bearer,  as  to 
notes  payable  to  order. 

Before  Butler,  J.  at  Sumter^  October^  extra  Term^  1845. 

This  was  an  action  of  assumpsit  against  the  defendant 
as  the  indorser  of  a  promissory  note  for  two  hundred  and 
fifty  dollars,  drawn  by  R.  R.  Spann,  on  the  27th  December, 
1842,  payable,  three  months  after  date,  to  the  defendant  or 
bearer.  The  defendant's  indorsement  was  in  blank,  but 
under  it  was  a  special  indorsement  by  one  John  F.  Bal- 
lard to  the  plaintiff,  which  bore  date  11th  October,  1843. 
There  were  counts  in  the  declaration  against  the  defend- 
ant as  the  indorser  of  a  promissory  note,  as  the  drawer  of 
a  bill  of  exchange,  for  money  had  and  received,  for  money 
paid,  and  for  goods  sold  and  delivered.  On  the  trial,  John 
F.  Ballard  was  offered  as  a  witness  for  the  plaintiff.  He 
testified  that  "  Bell  gave  him  authority  to  get  the  note  in 
Charleston,  where  it  had  been  traded  by  Bell.  He  did  so, 
and  Bell  told  him  to  trade  it  off  and  he  would  give  him 
fifly  dollars.  He  offered  it  to  Gray,  with  Bell's  name  on  it, 
for  a  wagon,  gear  and  tobacco,  and  represented  the  note  to 
be  good ;  but  Gray  was  allowed  to  make  some  inquiry. 
Gray  was  a  North  Carolinian,  trading  tobacco.  The  wit- 
ness passed  the  note  to  Gray,  and  indorsed  it  the  11th  Oc- 
tober, 1843.  At  the  time,  Gray  started  to  go  to  Spann's, 
but  he  was  then  in  the  Western  Country.  Gray  went  to 
North  Carolina ;  came  back  in  February,  1844,  but  could 
not  get  his  money,  and  immediately  commenced  suit  against 
all  the  parties,  and  this  Bell  knew.  Spann  was  insolvent 
at  the  time.  Spann's  residence  was  about  three  miles,  and 
Bell's  about  a  mile  and  a  half,  from  Providence,  Sumter 
District,  where  the  trade  took  place.''     The  record  of  the 
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action  against  Spann  was  offered  in  evidence.  The  writ 
was  lodged  with  the  sheriff  on  the  20th  February,  1844. 
kere  the  plaintiff  closed,  and  the  defendant  moved  for  a 
non-suit. 

His  Honor,  the  presiding  Judge,  ruled  that  the  defend- 
ant was  not  liable  as  an  indorser  of  a  promissory  note,  but 
that  by  putting  his  name  on  the  back  of  such  a  note,  he 
was  to  be  regarded  as  the  drawer  of  a  bill  of  exchange,  in 
favor  of  the  payee  at  sight.  It  was  the  same  as  drawing 
on  Spann  for  so  much  money  as  was  then  due.  The  plain- 
,  tiff,  therefore,  should  have  presented  the  bill  for  payment, 
as  soon  as  the  circumstances  attending  the  situation  of  the 
parties  would  allow.  He  should  have  used  reasonable 
diligence  in  making  a  demand  on  the  drawer  or  maker  of 
the  note,  and  on  failure  to  have  the  demand  paid  or  ac- 
cepted, he  should  have  given  immediate  notice  to  the 
defendant  or  drawer  of  the  bill.  The  most  obvious  way 
of  making  the  demand,  was  to  call  at  Spann's  residence 
immediately,  or  to  have  left  the  note  with  an  agent  to 
make  a  personal  demand  on  his  return  from  the  West.  It 
would  seem  that  the  plaintiff  did  neither,  but  waited  until 
he  came  here  from  North  Carolina,  four  months  after  he 
received  the  paper,  and  then  commenced  suit  against  all 
the  parties,  which  was  to  be  regarded  as  the  first  demand 
and  notice.  Under  these  circumstances,  he  thought  the 
plaintiff  had  been  guilty  of  laches,  and  had  thereby  taken 
the  bill  in  absolute  payment  of  the  commodities  for  which 
he  took  it.  In  that  point  of  view,  he  thought  he  could 
not  recover  on  the  count  for  goods  sold  and  delivered—and 
granted  the  motion  for  a  non-suit. 

The  plaintiff  appealed,  and  now  moved  the  court  to  set 
aside  the  non-suit  and  grant  a  new  trial,  on  the  grounds, 

1.  Because  the  presiding  Judge  ruled  that  the  indorse- 
ment of  a  note  payable  to  bearer,  and  passed  after  due, 
was  a  bill  of  exchange  drawn  by  the  payee  upon  the  maker, 
at  sight. 

2.  Because  his  Honor  ruled  that  the  plaintiff  was  bound 
to  use  the  same  diligence  as  to  demand  and  notice,  as  if 
the  Aote  was  passed  before  due. 
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3.  Because  his  Honor  ruled  that  suit  brought  to  the  first 
term  after  the  indorsement,  with  the  knowledge  of  the 
indorser,  was  not  sufficient  demand  and  notice  to  the 
indorser. 

4  Because  it  is  submitted  that  whether  the  note  was 
received  by  plaintiff  as  payment,  was  a  fact  to  be  decided 
by  the  jury,  and  the  question  should  have  been  submitted 
to  them. 

J.  M.  DeSaussure,  for  the  motion,  did  not  deny  that 
the  defendant  was  to  be  regarded  as  the  drawer  of  a  bill  of 
exchange  payable  at  sight,  Tuten  vs,  Ryan,  1  Sp.  240, 
but  submitted  that  the  bill  was  to  be  regarded  as  already 
accepted ;   Pogle  vs.  Tolleson,  1  McC.  202 ;   1  Mill,  69. 

Upon  the  question  of  due  diligence,  he  submitted  that 
under  all  the  circumstances  of  the  case — Spann  being  in- 
solvent, and  out  of  the  State  at  the  time,  and  the  plaintiff 
being  a  resident  of  North  Carolina,  the  plaintiff  had  not 
been  guilty  of  such  laches  as  to  defeat  him  of  his  right  of 
action  on  the  note.  Ch.  on  Bills,  302;  2  H.  Bl.  566;  7 
Taunt.  162,  397;  1  Rich.  397;  1  Hill,  56;  IT.  R.  406; 
1  Bail.  322. 

On  the  count  for  goods  sold  and  delivered,  the  plaintiff 
was  entitled  to  go  to  the  jury.  The  transfer  of  the  note 
did  not  absolutely  extinguish  the  demand  for  the  price  of 
the  wagon,  4*c.  At  any  rate,  the  question  of  payment  was 
one  for  the  jury,  and  not  for  the  court. 

/.  /S^.  O.  Richardson^  contra.  The  defendant  is  to  be 
regarded,  not  as  the  indorser  of  a  note,  but  as  the  drawer 
of  a  bill  of  exchange.  In  Tuten  vs.  Ryan,  Mr.  J.  O'Neali 
says,  "  Where  a  note  is  payable  to  A  or  bearer,  and  he 
writes  his  name  on  the  back  of  it,  he  does  not  become 
liable  as  indorser,  but  a  bill  directing  the  maker  to  pay  the 
contents  to  the  holder,  may  be  written  above  his  name,  and 
he  will  then  be  liable  as  the  drawer  of  a  bill  of  exchange." 
Eccles  vs.  Ballard,  2  McC.  388.  Regarding  the  defend- 
ant, under  these  authorities,  as  the  drawer  of  a  bill,  the 
next  question  is,  when  was  the  bill  payable?  As  the 
transfer  took  place  on  the  11th  October,  1843,  after  the 
note  became  due,  it  must  be  regarded  as  payable  on  de- 
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mand  or  at  sight.  '< Where  no  time  of  payment  is  express- 
ed, a  bill  is  payable  on  demand."  Byles  on  Bills,  122 ;  8 
Johns.  R.  189,  374.  "A  bill  negotiated  after  day  of  pay- 
ment, is  like  a  bill  payable  at  sight."  Dehers  vs.  Harriott^ 
Show.  164.  In  2  Conn.  R.  419,  Swift,  J.  says,  ''  The  in- 
dorsement of  a  bill  or  note  after  due,  is  equivalent  to 
drawing  a  new  bill  payable  at  sight ;  and  demand  must  be 
made  by  the  indorsee  of  the  drawee  of  the  bill  or  maker 
of  the  note,  and  notice  given  to  the  indorser,  as  in  cases  of 
bills  payable  at  sight."  The  next  question  in  order  is, 
what  are  the  rules  of  diligence  applicable  to  a  bill  payable 
on  demand  or  at  sight  ?  These  rules  are  collected  by  the 
elementary  writers,  and  shew,  beyond  question,  that  proper 
diligence  has  not  been  used  by  the  plaintiff.  Bayl.  on 
Bills,  225-6,  262 ;   Byles  on  Bills,  123-4. 

But  it  is  said  that  Spann  was  out  of  the  State,  and  that 
he  was  insolvent,  and  these  circumstances,  it  is  supposed, 
make  a  difference.  It  is  well  settled  they  do  not.  As 
Spann  was  absent  on  a  visit  to  the  West,  and  had  no  place 
of  business,  the  note  should  have  been  presented  for  pay- 
ment at  his  residence.  Bayl.  on  Bills,  200.  "  The  insol- 
vency of  the  maker  does  not  dispense  with  a  demand  and 
notice."     Allwood  vs.  Haseldon,  2  Bail.  460. 

But  suppose  the  defendant  is  to»be  regarded  as  the  indor- 
ser of  a  note  past  due,  yet  is  it  not  clear  that  reasonable 
diligence  has  not  been  used?  Stockman  vs.  Riley^  2 
McC.  399.  In  Nash  vs.  Harrington,  2  Aikens.  9,  it  was 
held,  that  where  a  note  was  indorsed  long  after  it  was  due, 
a  presentment  seven  days  after  the  indorsement  was  too 
late,  the  holder  and  maker  residing  in  the  same  place. 

But  who  are  to  decide  what  is  reasonabe  diligence,  the 
court  or  the  jury?  "What  is  reasonable  time,  when  the 
facts  are  ascertained,  is  a  question  of  law  to  be  determined 
by  the  court."  1  Cowen,  397 ;  Tindal  vs.  Brovm,  1  T. 
R.  167. 

Having  arrived  at  the  conclusion  that  the  plaintiff  can- 
not recover  on  the  note,  the  last  question  is,  is  he  entitled 
to  go  to  the  jury  for  the  price  of  the  wagon,  <ftc  1  There 
are  two  reasons  why  he  is  not.  1st.  Where  a  note  is 
given  for  a  prior  debt,  it  is^  prima  facie,  not  payment| 
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but  where,  as  in  this  case,  the  note  of  a  third  person  is 
given  for  an  article  purchased  at  the  time,  it  is,  at  least 
prima  facie^  an  exchange  of  property,  and  no  demand 
exists  for  the  price  of  the  article.  Whitbeck  vs.  Vanness, 
11  Johns.  R.  409;  Rew  vs.  Barber,  3  Cow.  272.  2d.  The 
defendant,  by  his  laches,  having  adopted  the  note,  and,  in 
mercantile  phrase,  made  it  his  own,  cannot  resort  to  the 
consideration  for  which  it  was  transferred.  Bridges  vs. 
Berry  J  3  Taunt.  130 ;   1  Co  wen,  711. 

Curia,  per  Butler,  J.  It  is  unimportant  in  this  case 
whether  the  defendant  be  regarded  as  the  drawer  of  a  bill  of 
exchange  on  the  original  maker,  or  the  indorser  of  the  note 
after  it  was  due.  The  rights  and  liabilities  of  the  parties 
would  be  essentially  the  same,  whether  regarded  as  one  or  the 
other.  The  paper  being  past  due,  and,  in  mercantile  contem- 
plation, dishonored,  it  was  not  subject  to  the  same  rules  that 
would  be  applicable  to  a  note  indorsed  before  it  was  due.  The 
invariable  presumption  of  the  law  should  be,  that  where 
one  indorses  a  note  when  past  due,  he  does  so  on  the 
knowledge  that  payment  has  been  demanded  and  refused 
by  the  maker.  The  indorsee  takes  the  note,  under  such 
circumstances,  as  much  on  the  credit  of  the  indorser,  as 
upon  that  of  the  maker.  When  the  paper  is  transferred 
by  such  indorsement,  the  indorser,  in  effect,  says  to  his 
indorsee,  this  note  was  not  paid  to  me  when  demanded, 
and  I  now  give  you  the  right  and  authority  to  collect  it 
for  the  payment  of  your  debt ;  but  if  you  cannot  collect 
it,  by  such  reasonable  diligence  as  you  may  employ,  then 
I  am  to  be  regarded  as  incurring  the  liability  of  a  new 
party,  or  additional  maker  of  the  note;  my  liability  is 
postponed,  and  depends  on  your  ability  to  collect  the 
money  from  the  original  maker.  The  obligation  is  to  be- 
come absolute  on  the  failure  of  collection,  and  can  only  be 
discharged  upon  the  ground  that  the  holder  or  indorsee 
has  not  done  all  that  was  incumbent  on  him,  in  procuring 
collection.  The  most  obvious  understanding  between  the 
parties  is,  that  the  indorsee  should,  on  his  part,  proceed  de 
wno  to  make  a  demand  of  the  maker,  and  unless  the  in- 
dorser is  informed,  by  notice,  that  such  demand  has  not 
been  complied  with,  he   has  every  reason  to  suppose  that 
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he  is  not  to  be  looked  to  on  his  indorsement.  Demand 
and  notice,  therefore,  must  be  regarded  as  a  part  of  the 
duty  imposed  on  the  indorsee,  before  he  can  resort  to  the 
liability  of  the  indorser  as  a  new  maker  of  the  note.  This 
demand  and  notice  should  be  made  and  given  in  a  reasona- 
ble time,  which  will  vary  according  to  the  situation  and 
circumstances  of  the  parties.  The  indorsee  is  to  be  re- 
garded, in  some  measuie,  as  the  agent  of  the  indorser  to 
collect  and  apply  the  money  in  discharge  of  his  demand. 
Having  taken  the  paper  as  a  conditional  substitute  for  his 
own  demand  against  his  immediate  debtor,  both  interest 
and  duty  concur  in  requiring  him  to  proceed  with  proper 
diligence  against  the  party  primarily  liable.  This  dili- 
gence does  not  admit  of  such  exact  definition  as  always  to 
be  a  question  of  law,  but  must,  it  would  seem  from  our 
decisions,  be  left,  under  all  the  circumstances  of  the  case,  to 
the  decision  of  a  jury.  The  kind  of  diligence  that  should 
be  observed  and  pursued  by  an  indorsee,  in  respect  to  the 
collection  of  a  note  indorsed  before  due,  is  well  settled  by 
certain  and  acknowledged  rules,  and  is  such  as  always  to 
make  it  a  question  of  law  for  the  court.  These  general  prin- 
ciples have  not  been  always  observed  in  our  own  decisions. 
The  distinction  between  notes  indorsed  before  or  after  due, 
has  been,  in  some  instances,  confounded.  In  the  case  of 
Chadwick  vs.  Jeffers^  1  Rich.  397,  they  are,  however, 
recognised,  if  not  authoritatively  ruled.  This  decision 
goes  far  to  modify  the  previous  cases,  and  I  am  willing  to 
acquiesce  in  its  correctness,  belieii^ng  that  it  will  bring  our 
law  to  the  true  and  generally  acknowledged  commercial 
doctrine  on  the  subject.  The  doctrine  is  this — that  an 
indorser  of  a  promissory  note,  whether  to  bearer  or  order, 
after  it  is  past  due,  is  an  additional  maker,  with  a  post- 
poned liability,  depending  on  the  dih'gence  of  his  indorsee, 
which  must  always  be  left  as  a  question  of  fact  to  the  jury. 

Taking  this  view  of  the  case,  which  I  am  willing  to 
regard  as  the  one  to  govern  it,  the  order  of  non-suit  made 
on  the  circuit  should  be  set  aside.  For  the  purpose  of 
having  the  case  tried  according  to  these  principles,  the 
case  is  sent  back  for  a  new  trial. 

RicHAaosoN,  O'Neall,  Evans,  Wabdlaw  and  Frost, 
yj.  (Tdncurred. 
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Henry  Thompson  vs.  Samuel  Nesbit. 

Plaintiff  and  defendant  bargained  about  the  sale  of  a  negro.  Plain- 
tiff asked  one  thousand  dollars,  and  defendant  was  willing  to  give 
that  price,  but  could  not  pay  casL  Plaintiff  was  willing  to  give  any 
time  that  defendant  wanted,  if  he  could  hare  the  price  increased  by 
the  addition  of  ten  per  cent,  per  annum,  until  payment.  After  con* 
sultation  as  to  the  best  means  of  carrying  out  their  bargain  so  as  to 
steer  clear  of  usury,  it  was  agreed  that  defendant  should  fix  the  time, 
and  plaintiff  the  price.  Defendant  said  he  must  have  three  years, 
plaintiff  said  he  must  then  have  three  hundred  dollars  more.  Where- 
upon a  bill  of  sale  was  drawn,  expressing  the  consideration  to  be  one 
thousand  dollars,  and  a  note  given  by  the  defendant  to  the  plaintiff  in 
the  following  words.  "Three  years  after  date,  I  promise  to  pay  H, 
Thompson,  or  bearer,  thirteen  hundred  dollars,  to  be  paid  at  such 
times  as  I  please,  and  to  deduct  ten  per  cent  per  annum  off  of  the 
amount  paid  at  each  payment"  Held  that  the  contract  was  usurious. 

After  the  facts  are  ascertained,  whether  a  contract  is  usurious  is  a 
question  of  law;  and  proof  that  the  agreement  was  corrupt  is  not 
necessary,  for  a  contract  may  be  usurious  though  the  parties  did  not 
know  that  it  was  contrary  to  law. 

Before  Wardlaw,  !•  at  Laurens^  Spring  Term,  1845. 

This  was  an  action  of  assumpsit  on  a  note  for  $1,300, 
credited  by  $760,  paid  at  various  times.  The  defence  was 
usury. 

The  note  was  given  for  a  negro  sold  by  the  plaintiff  to 
the  defendant 

The  plaintiff  asked  $1,000  for  the  negro.  The  defend- 
ant was  willing  to  purchase  at  that  price,  but  could  not 
pay  the  cash.  The  plaintiff  was  willing  to  give  any  time 
that  the  defendant  wanted,  if  he  could  have  the  price  in- 
creased by  the  addition  to  the  $1,000  of  10  per  cent  per 
annum,  until  payment  should  be  made. — After  consulta- 
tion with  several  persons  as  to  the  best  means  of  carrying 
out  their  bargain  so  as  to  steer  clear  of*  usury,  it  was 
agreed  that  the  defendant  should  fix  the  time,  and  the 
plaintiff  the  price.  The  defendant  said  he  must  have  three 
years:  the  plaintiff  said  he  must  then  have  $300  more. 
10 
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Whereupon  the  bill  of  sale  was  drawn,  expressing  the  con-- 
sideration  to  be  $1,000,  and  the  note  was  drawn  in  the 
fbllowing  words. 

"The  years  after  date,  I  promise  to  pay  H.  Thompson  ,^ 
or  bearer,  thirteen  hundred  dollars,  to  be  paid  at  such 
limes  as  I  please,  and  to  deduct  10  per  cent,  per  annum 
pff  of  the  amount  paid  at  each  payment. 

Samuel  Nesbit. 

11th  November,  1839." 

The  intention  was  that  10  per  cen,t.  per  annum  should 
be  added  to  each  payment  from  the  time  it  was  made,  un- 
til the  note  became  due,  so  that  the  defendant  should  have 
the  right  of  paying  as  he  pleased  within  the  three  years, 
and  upon  every  payment  should  have  interest  calculated 
in  the  same  manner  as  it  had  been  done  on  the  $1,000. 

His  Honor  left  it  to  the  jury  to  decide  whether  there 
was  a  bona  fide  sale  of  the  negro  at  $1,300  upon  credit, 
with  a  stipulation  of  advantage  to  the  defendant  upon 
payments  anticipated,  or  whether  there  was  forbearance  of 
$1,000,  upon  usurious  terms. 

The  jury  found  for  the  plaintiff  the  balance  of  the 
$1,300,  (after  deducting  the  payments  made,  with  interest 
thereon  at  10  per  cent,  until  the  note  became  due,)  and 
Jinterest  on  that  balance. 

The  defendant  appealed,  and  now  mpved  for  a  new  triaf, 
pn  the  ground, 

Because  th6  evidence  clearly  established  a  case  of  usury, 
^nd  his  Honor  should  have  so  charged  the  jury,  and  the  ver- 
dict is  contrary  to  law  and  the  evidence. 

Irby,  for  the  motion. 

Young,  contra. 

Owrta,  per  Frost,  J.  The  effect  of  the  agreement  is 
precisely  the  same  as  if  the  note  had  been  taken  for  one 
thousand  dollars,  the  price  of  the  negro^  with  usury  at  10 
per  cent,  per  annum.  The  artifice,  by  which  the  parties, 
attempted  to  give  to  the  transaction  the  character  of  a 
sale,  at  an  enhanced  price  for  the  credit  allowed,  is  too 
plaiu  to  espape  observation.  The  price  of  the  negro  was^ 
(ipt  enhanced  otherwisp  than  by  the  exaction  of  usmiouya^ 
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interest,  while  it  remained  unpaid.  The  true  principal  of 
the  note  was  the  sum  expressed  in  the  bill  of  sale.  On 
that  sum  ten  per  cent,  interest  was  to  be  calculated,  in  ef- 
fect, until  it  should  be  paid  in  full.  If  the  defendant  had 
paid  the  note  in  full,  one  nionth  after  the  date,  he  was  to 
be  credited  with  the  interest  on  one  thousand  dollars  for 
two  years  and  eleven  months,  or  what  is  equivalent,  pay 
10  per  cent,  usury  on  that  sum,  for  one  month.  The  de- 
sign to  evade  the  statute  further  appears  in  the  proof  that 
the  plaintiff  was  willing  to  give  the  defendant  any  time  he 
wanted,  if  10  per  cent,  should  be  added  to  the  price,  until 
payment  was  made ;  and  after  consultation  respecting  the 
best  mode  of  giving  effect  to  this  agreement,  so  as  to  evade 
the  statute,  the  plaintiff  gave  a  bill  of  sale,  expressing  the 
price  of  the  negro  to  be  one  thousand  dollars,  and  took  the 
defendant's  note,  including  the  usurious  interest. 

The  facts  are  undisputed,  and  present  a  case  for  the 
judgment  of  the  court,  with  the  same  certainty  as  if  they 
had  been  found  by  a  special  verdict.  Whether  a  contract 
is  usurious  is  a  question  of  law.  If  the  facts  be  disputed^ 
the  decision  of  them  is  submitted  to  the  jury,  with  instruc- 
tions, that  if  certain  facts  be  established,  the  law  declares 
the  contract  to  be  usurious.  Should  it  be  manifest,  from 
the  proof,  that  a  verdict  has  been  rendered  in  disregard  of 
such  instructions,  a  new  trial  would  be  granted.  If  on  a 
clear  and  uncontradicted  state  of  facts,  the  court  does  not 
give  judgment,  it  surrenders  to  the  jury  its  proper  function 
and  authority  to  enforce  the  law.  No  proof  of  a  corrupt 
agreement  is  necessary,  for  the  contract  may  be  usurious 
though  the  parties  did  not  know  that  it  was  against  law. 
In  Marsh  vs.  Martindale,  3  B.  and  P.  159,  the  special 
verdict  found  that  Marsh  did  not  think  he  was  acting  con- 
trary to  law.  Lord  Alvanly  ruled  there  was  nothing  ih 
that  finding  to  prevent  the  court  from  examining  the 
transaction  and  declaring  it  to  be  usury,  if  it  appear  to  the 
court  to  be  so,  in  point  of  law.  Higgins  vs.  Mervin  is 
cited  in  Roberts  vs.  Trenayne^  Cro.  Jac.  607,  as  adjudg- 
ing that  "if  the  corrupt  agreement  be  not  expressed  in  the 
Verdict,  and  the  matter  is  apparent  to  the  court  to  be  usury^ 
there  the  jury  need   not  to  shew  it   was  corruptly,  for  r^ 
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ipsa  loquitur.*^  In  Doe  vs.  Barnard^  1  Esp.  R.  11,  and 
Davis  vs.  Hardacrcj  2  Camp.  R.  375,  on  proof  of  usury, 
apparent  on  plaintiflf's  shewing,  a  non-suit  was  granted. 
The  principle  is  also  supported  by  Sirihhling  vs.  The 
Bank  of  the  Valley,  6  Rand.  132,  and  Jackson  vs.  BettSy 
9  Cowen,  226. 

The  plaintiff  cannot  be  non-suited  in  this  case,  because 
he  is  entitled  to  recover  the  balance  of  the  one  thousand 
dollars.  The  jury  should  have  been  instructed  that  the 
uncontradicted  state  of  facts  submitted  to  them  presented 
a  case  of  usury,  and  that  they  should  find  for  the  plaintiff 
only  that  balance. 

The  motion  is  granted. 

Richardson,  O'Neall,  Evans  and  Butler,  JJ.  con- 
curred. 


John   A.  Colclough  vs.  William    Rhodus^   adwlr.   of  D. 

Brunson. 

In  debt  on  judgment,  under  a  plea  of  payment,  the  defendant  can- 
not properly  be  allowed  the  benefit  of  a  partial  payment.  Where, 
however,  under  such  a  plea,  evidence  of  a  partial  payment  was  given, 
without  objection,  and  the  jury  allowed  it,  the  court  of  appeals  refused 
to  set  aside  the  verdict  and  order  a  new  trial 

The  proper  mode  of  obtaining  credit  on  a  judgment  for  a  partial 
payment  is  by  rule  to  shew  cause,  semble. 

The  court  may  in  its  discretion  permit  a  witness  to  return  to  the 
stand  and  testify  after  a  case  has  been  submitted  to  the  jury  and  they 
have  been  addressed  by  counsel,  (a) 

Before  Butler,  J.  at  Sumter^  Spring  Term,  1845. 

The  report  of  his  Honor  the  presiding  Judge  is  as  fol- 
lows. 
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"  This  was  an  action  of  debt,  on  a  judgment  recovered 
against  the  defendant's  intestate  in  1830.  The  principal 
of  the  judgment  was  six  hundred  dollars. 

"The  defence  relied  on  was,  that  in  1838  the  intestate 
paid  to  plaintiff  eisfht  hundred  and  fifty  dollars,  which  he 
directed,  at  the  time,  should  be  applied,  as  far  as  it  would 
go,  to  the  satisfaction  of  the  judgment.  The  exact  state 
of  the  pleadings  was  not  brQught  to  my  notice.  There 
may  have  been  a  general  plea  of  payment,  but  I  under- 
stood that  the  defendant  relied  on  a  special  notice  of  his 
defence  under  a  notice  of  discount,  to  which  the  statute  of 
limitations  was  pleaded. 

"William  Hilton,  on  the  part  of  the  defendant,  swore 
that  his  father  bought  a  tract  of  land  of  the  intestate,  and 
that,  by  way  of  paying  for  it,  he  became  paymaster  to  Col- 
clough,  the  present  plaintiff ;  and  that  in  February,  1838, 
his  father,  in  the  presence  of  Brunson,  paid  eight  hundred 
and  fifty  dollars.  A  receipt  was  introduced,  purporting  to 
have  been  signed  in  January,  for  this  amount,  to  D.  Brun- 
son, signed  by  Colclough. 

"This  paper  did  not  express  upon  what  account  the 
money  was  received — ^nor  did  the  witness  Hilton,  in  the 
first  place,  say  how  it  was  understood  the  money  was  to 
be  applied. 

"On  the  part  of  the  plaintiff,  it  was  contended  that  the 
eight  hundred  and  fifty  dollars  should  have  been,  and  was 
in  fact,  applied  to  other  demands  which  plaintiff  held 
against  the  defendant.  And  to  support  this  view  of  the 
subject,  some  testimony  was  introduced  on  the  part  of  the 
plaintiff. 

"Upon  the  facts,  Mr.  Haynesworth  addressed  the  jury 
on  the  part  of  the  defendant.  "When  Mr.  DeSaussure  was 
about  commencing  his  remarks  on  the  same  side,  he  said 
that  he  understood  Hilton,  the  witness,  to  say  that  the  in- 
testate had  directed  the  eight  hundred  and  fifty  dollars  to 
be  applied  to  the  judgment  at  the  time  it  was  paid.  The 
counsel  on  the  other  side  denied  that  the  witness  had  said 
so.  And  I  was  not  certain  what  the  witness  had  said,  but 
was  under  the  impression  that  he  said  nothing  about  the 
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application  of  the  money.  Under  these  circumstances,  hd 
was  called  back  to  the  stand,  and  said  that  when  the  money- 
was  paid,  the  intestate  remarked,  "that  will  go  to  the  judg- 
ment." The  argument  proceeded,  and  the  question  of  fact 
was  discussed,  whether  the  eight  hundred  and  fifty  dollars 
Was  directed  to  be  applied  to  the  jugmentj  or  whether  it 
was  applicable  and  should  be  referred  to  other  demands. 
Under  suitable  explanations,  the  case  went  to  the  jury, 
who  found  for  the  plaintiff  the  balance  of  his  judgment, 
fifter  deducting  the  eight  hundred  and  fifty  dollars,  as  a 
payment  made  in  January,  1838." 

The  plaintiff  appealed,  and  now  moved  this  court  for  a, 
new  trial,  on  the  following  grounds. 

1.  Because  his  Honor  permitted  the  defendant  to  recall 
ti  witness  to  the  stand,  and  allowed  him  to  testify  to  a  new 
fact,  after  the  testimony  had  closed,  and  one  of  the  defend- 
ant's counsel  had  finished  his  address  to  the  jury. 

2.  Because  his  Honor  erred  in  permitting  the  defendant, 
under  the  plea  of  payment  in  full,  to  give  in  evidence  and 
rely  upon  a  partial  payment. 

3.  Because  his  Honor  erred  in  charging  the  jury  that, 
under  the  plea  of  payment,  they  could  find  a  partial  pay- 
ment. 

J,  S,  G.  Richardson,  for  the  motion,  cited,  on  the  first 
ground.  Price  ads.  Jenkins,  1  N.  and  McC.  153,  and  on 
the  second  ground,  Anderson  vs.  Gage,  Dud.  319. 

Haynesworth,  contra. 

Curia,  per  Butler,  J.  Under  no  view  of  the  plead- 
ings, in  this  case,  could  the  defendant  have  been  deprived 
of  his  right  to  have  his  defence  tried  on  its  merits.  He 
contended  that  he  had  made  a  partial  payment  on  the 
judgment,  which  had  not  been  credited.  It  was  in  his 
power  at  any  time  to  have  a  rule  served  on  the  plaintiff 
to  shew  cause  why  the  payment  contended  for  should  not 
be  applied,  at  the  time  it  was  made. 

In  cases  of  partial  payments  on  judgments,  this  is  the 
most  approved  and  regular  course  of  proceeding.  The 
plea  of  payment  to  a  judgment,  is  one  in  bar,  and  should 
go  to  the  entire  amount  of  the  judgment ;  Anderson  vsi 
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Gagej  Dud.  319.  Such  plea  was  filed  in  this  case,  and 
the  defendant  gave  notice  that  he  would  also  rely  on  his 
payment  by  way  of  discount.  This  could  only  serve 
as  notice  of  his  demand,  and  ought  not  to  have  subjected  it 
to  the  disadvantageous  incidents  of  a  discount,  in  its  proper 
sense,  for  as  such  it  would  have  been  barred  by  the  statute 
of  limitations.  The  case  was  developed  according  the  facts 
and  not  in  reference  to  the  state  of  the  pleadings.  The 
inquiry  for  the  jury  was  to  astertain  and  determine  whether 
the  defendant  was  entitled  to  any  sum,  and  what  amount, 
by  way  of  partial  payment.  Although  they  attained  their 
conclusion  without  a  rule,  as  would  have  been  more  regu- 
lar, they  did  so  under  the  same  state  of  facts  as  would 
have  come  out  under  such  rule.  No  objection  having  been 
taken  to  the  testimony  when  it  was  offered,  it  properly 
went  to  the  jury. 

The  circumstances  under  which  the  witness  was  al- 
lowed to  explain  his  evidence,  were  such  as  to  justify  the 
course  pursued  by  the  presiding  Judge.  (jC) 

Motion  refused. 

Richardson,  O'Neall,  Evans,  Wardlaw  and  Frost,, 
JJ.  concurred. 


(a)  Vide  Browning  vs.  Huff,  2  Bail  175.       >  R. 
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TV.   O.  Bellune  vs.   Goodwin   Wallace. 

Plaintiff  became  surety  for  C.  D.  on  a  guardianship  bond,  and  took 
from  him  a  mortgage  of  a  slave,  conditioned  to  indemnify  the  plain- 
tiff against  C.  D^s  default,  with  a  stipulation  that  C.  D.  should  retain 
possession  until  breach  of  the  condition.  C.  D.  afterwards  gayeanother 
guardianship  bond,  with  the  plaintiff  and  a  third  person  as  sureties. 
Some  time  after  the  second  bond  was  given,  C.  Us  letters  of  guardi- 
anship were  revoked,  and,  from  certain  proceedings  in  equity,  it  ap- 
peared that  he  was  in  default,  as  guardian,  to  a  large  amount,  a  portion 
of  which,  according  to  his  own  testimony,  existed  before  the  second 
bond  was  given.  The  slave  was  sold  by  the  sheriff  under  a  fi.  fa. 
against  C.  D.  Held  that  the  plaintiff,  before  he  had  paid  any  portion 
of  the  amount  for  which  C.  D.  was  ascertained  to  be  in  default,  might 
maintain  trover  for  the  slave  against  the  purchaser  at  shedff's  sale  or 
his  vendee. 

An  ascertained  liability  to  pay,  is  a  breach  of  a  condition  to  indem- 
nify and  save  harmless.  The  party  indemnified  may,  therefore,  sue 
for  breach  of  the  condition  before  he  has  actually  sustained  any  loss. 

Where  letters  of  guardianship  are  revoked,  and  the  same  person 
re-appointed,  giving  new  bond  and  security,  the  old  sureties  still 
remain  liable  for  any  de&lcation  which  existed  before  the  letters  of 
guardianship  were  revoked ;  semhle. 

A  stipulation  in  a  mortgage  of  personal  property,  that  the  mort- 
gagor shall  retain  possession  until  breach  of  the  condition,  is  personal  ^ 
to  the  mortgagor  and  cannot  be  assigned  or  transferred.  Such  a 
stipulation,  therefore,  does  not  preclude  the  mortgagee  from  bringing 
trover  for  the  property,  before  breach  of  the  condition,  against  a  pur- 
chaser from  the  mortgagor. 

Before  Evans,  J.  at  Marlborough^  Fall  Term,  1845. 

This  was  an  action  of  trover,  commenced  in  June,  1842, 
for  a  negro  named  Fortune.  Fortune  was  formerly  the 
property  of  one  Bruerton.  In  1836  Bruerton  and  wife 
were  appointed,  by  the  Court  of  Equity  for  Georgetown, 
guardians  of  Miss  Small,  the  daughter  of  Mrs.  Bruerton. 
Bellune  was  their  surety,  and  to  secure  him  against  their 
default,  Bruerton  and  wife  mortgaged  to  him  Foitune  and 
other  property.  In  the  mortgage  was  a  stipulation,  that 
the  mortgagors  should  retain  possession  until  default     In 
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1839,  certain  proceedings  were  had  in  Equity,  under  which 
Bruerton  gave  another  bond  as  guardian,  to  which  Bellune 
and  one  Britton  were  sureties.  In  1842,  Bruerton's  letters 
of  guardianship  were  revoked.  It  appeared  from  certain 
proceedings  in  Equity,  had  before  this  action  was  brought, 
that,  in  1842,  there  was  a  default  in  the  guardian  of  up- 
wards of  $7000,  and  Bruerton,  who  was  a  witness  on 
the  trial  of  this  case,  said  he  was  in  arrears  before  the 
bond  of  1839  was  executed,  and  would  have  surrendered 
the  property  to  Bellune  at  any  time.  Under  the  proceed- 
ings in  Equity,  all  the  rest  of  the  mortgaged  property  had 
been  sold,  and  the  proceeds  fell  short  of  the  amount  of 
the  plaintiff's  liability.  In  February,  1842,  the  sheriff  sold 
Fortune  under  a  fi.  fa.  against  Bruerton — ^the  defendant 
claimed  under  the  sale. 

His  Honor,  the  presiding  Judge,  was  of  opinion,  and 
so  charged  the  jury,  that  the  liability  of  Bellune,  on  the 
first  guardianship  bond,  was  not  discharged  by  the  second, 
and,  therefore,  his  rights  under  the  mortgage  still  subsisted ; 
and  even  if  default,  under  the  words  of  the  mortgage,  was 
necessary  to  vest  the  title  in  him,  such  default  clearly 
existed  before  this  action  was  brought.  The  jury  found 
for  the  plainti^. 

The  defendant  appealed,  and  now  moved  for  a  new  trial, 
on  the  ground  of  error  in  the  charge  of  the  presiding 
Judge. 

Dargan,  for  the  motion,  cited  2  McC.  Ch.  304 ;  2  Bail. 
624;  lb.  199;  lb.  60;  lb.  486;  2  McC.  Ch.  56;  and  con- 
tended, 1st.  That  the  taking  of  the  bond  in  1839  dis- 
charged the  first  bond,  in  relation  to  which  alone  the  mort- 
gage was  given.  2d.  That  there  was  no  proof  of  any 
default  existing  previous  to  the  taking  of  the  second  bond, 
when  Bruerton  alone  was  appointed  guardian.  If  there 
was  any  actual  indebtedness,  yet  Bruerton  must  be  pre- 
sumed to  have  paid  the  amount  to  himself  when  re- 
appointed. 

McIveVy  contra. 

Curia,  per  Evans,  J.     The  mortgage  in  this  case  was 
in  the  usual  form.     The  words  are  in  the  present   tense, 
U 
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"  have  granted,  bargained  and  sold,  and  by  these  present* 
do  grant,  bargain  and  sell."  This,  but  for  the  condition, 
would  be  an  absolute  conveyance  of  the  property.  The 
condition  is,  that  the  deed  is  to  be  void  if  Bruerton  shall 
save  Bellune  harmless  from  his  liability  on  the  guardianship 
bond  to  Cohen,  the  commissioner  ;  that  is,  the  title  shall  re- 
vest in  Bruerton  on  his  saving  Bellune  harmless,  but  until 
that  event  happened,  Bellune  was  certainly  the  owner  of 
the  negroes,  and  nothing  can  defeat  his  title,  when  asserted, 
except  proof  of  the  performance  of  the  condition.  His 
title  is  not  to  accrue  on  a  future  event,  but  it  may  be  de- 
feated by  it,  and  he  who  claims  under  the  mortgagor  must 
shew  that  the  condition  has  been  performed.  Has  the  de- 
fendant shewn  it  in  this  case  ?  This  inquiry  renders  it 
necessary  to  recur  to  the  facts.  On  looking  into  the  pro- 
ceedings in  an  equity  case,  in  Georgetown,  between  Bel- 
lune and  the  creditors  of  Bruerton,  which  formed  a  part  of 
the  evidence,  it  appears  from  the  Chancellor's  decree  that 
**  in  January,  1839,  some  proceedings  were  had  in  this 
court,  the  nature  of  which  did  not  appear,  under  which 
John  A.  Bruerton,  on  the  2d.  February,  1839,  executed 
another  bond,  with  W.  G.  Bellune  and  John  T.  D.  Britton 
as  security;  conditioned  for  the  faithful  performance  of 
his  duties  as  guardian  of  Sarah  Ann  Small."  The  first 
bond  was  signed  by  Bruerton  and  wife,  but  as  the  wife 
was  not  bound,  and  the  bond,  as  to  her,  was  void,  it  was 
sirnply  the  bond  of  Bruerton  and  Bellune.  The  object  in 
requiring  the  second  bond  was  additional  security,  and 
Britton's  liability  was  merely  cumulative.  By  signing  the 
bond,  Britton  became  jointly  liable  with  Bellune  for  Brii- 
erton's  default;  and  in  this  view  of  the  case,  there  can  be 
no  ground  for  saying  that  Bellune  is  not  entitled  to  the 
protection  which  his  mortgage  gave  him ;  and  this  was  the 
view  of  Chancellor  Dunkin,  who,  in  the  case  above  refer- 
red to,  decreed  that  Bellune  should  have  the  benefit  of  his 
mortgage,  to  the  exclusion  of  the  other  creditors  of  Bruer- 
ton. It  was  in  evidence,  that  before  this  action  was 
brought,  the  commissioner  had  reported  a  balance  due  by 
Bruerton  to  his  ward  of  upwards  of  $7000,  and  that, 
therefore,  he  had  not  performed  the  (condition  of  his  gaur- 
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dianship  bond,  but  had  involved  Bellune  in  a  liability  of 
^7000,  which  Bruerton  was  wholly  unable  to  pay.  This  is 
conclusive,  unless  there  be  something  in  the  opinion  enter- 
tained by  some  of  my  brethren,  that  a  mere  liability  to  pay 
is  no  breach  of  a  condition  to  indemnify  and  save  harmless  ; 
there  must  be  actual  loss  incurred,  that  is,  Bellune  must 
pay  the  amount  of  the  default  before  he  can  resort  to  his 
bond  and  mortgage.  Such  a  proposition  can  never  be  sus- 
tained. The  mortgagee  may  be  utterly  ruined,  his  proper- 
ty all  sold,  before  he  can  resort  to  that  which  was  intended 
to  protect  him  against  these  very  consequences,  besides, 
it  results  from  the  very  nature  of  the  mortgage,  that  to  de- 
feat the  estate  which  it  conveys,  the  defendant  must  shew 
a  performance  of  the  condition  on  his  part,  viz: — that  he, 
Bruerton,  has  performed  his  duty  as  guardian,  so  as  to 
protect  Bellune  as  his  surety,  or  that  in  some  other  way 
Bellune  has  been  discharged.  But  admitting  the  fact  to  be 
that  the  first  guardianship  was  revoked,  and  that  Bellune 
stands  like  any  third  person  with  Britton,  as  liable  on  the 
second  bond  for  the  whole  default  of  Bruerton,  still,  accord- 
ing to  the  case  of  the  Ordinary  vs.  Bigham  4*  Hudson, 
2  Hill,  512,  Bellune  would  be  liable  for  the  default  which 
occurred  during  the  first  guardianship.  In  that  case  it 
was  decided,  that  where  the  Ordinary,  at  the  instance  of 
the  surety,  had  revoked  the  first  administration,  and  had 
taken  a  new  bond  with  other  sureties,  that  did  not  dis- 
charge the  surety  to  the  first  bond  from  the  default  which 
had  occurred  whilst  he  was  surety.  The  new  sureties 
were  bound  for  the  whole  default,  but  the  old  sureties  were 
only  discharged  from  future  liability — they  were  jointly 
liable  with  the  new  sureties  for  any  default  which  occurred 
during  the  first  administration,  and,  therefore,  a  release  to 
the  second  sureties  operated  as  a  discharge  of  the  first. 
Unless  there  be  some  reason,  which  I  do  not  perceive,  for 
making  a  distinction  between  the  security  to  the  Ordinary 
for  an  administrator  and  a  security  to  the  Commissioner 
for  a  guardian,  this  case  is  decisive  of  the  question,  for 
Bruerton  says  he  was  in  arrears  before  the  second  bond 
was  given. 

But  the  old  question,  which  I  supposed  had  been  finally 
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settled  in  the  cases  of  Stubbs  vs.  White  and  Spriggs  vs. 
Camp,  2  Speers,  181,  has  been  again  brought  into  discus- 
sion, viz: — that,  as  by  the  stipulation  in  the  mortgage 
deed,  it  was  agreed  that  Bruertou  should  remain  in  posses- 
sion until  there  was  a  breach  of  the  condition  of  the  bond, 
which  the  mortgage  was  intended  to  secure,  trover  would 
not  lie.  It  might  be  sufficient  to  say,  that  there  was  a 
clear  breach  before  this  action  was  brought,  ascertained  by 
the  report  of  the  Commissioner  and  the  evidence  of  Bru- 
erton,  unless  we  come  to  what  seems  to  me  a  very  strange 
conclusion,  that  Bellune  has  no  right  to  resort  to  his  mort- 
gage until  he  has  paid  the  defalcation  of  Bruerton,  that  is, 
that  his  mortgage  cannot  avail  him  until  after  he  himself 
has  been  ruined,  perhaps,  by  a  sale  of  his  own  property  to 
pay  Bruerton's  defalcation. 

It  may  be  admitted  that  the  general  owner,  unless  he  be 
entitled  to  possession,  cannot  maintain  trover,  and,  as  a  con- 
sequence, that  before  there  was  a  breach,  Bellune  could  not 
maintain  trover  against  Bruerton,  because,  as  to  him,  Bel- 
lune had  agreed  that  he  should  have  possession.  But  such 
an  agreement  was  not  assignable  to  others,  either  by  Bruer- 
ton himself,  or  by  sale  or  levy  on  the  property  for  his 
debts.  In  Stubbs  vs.  White,  the  mortgagor  sold  tiie 
property  before  the  day  of  payment ;  and  in  Spriggs  vs. 
Camp,  the  sheriff  had  seized  it  under  an  attachment. 
These  cases  were  decided  on  the  principle,  that  the  agree- 
ment, as  to  the  possession,  was  personal  to  Bruerton ;  as  to 
all  other  persons,  Bellune  had  not  only  the  right  of  proper- 
ty, by  virtue  of  the  mortgage,  but  the  right  of  possession 
also.  Any  other  construction  would  render  the  security  of 
a  mortgage  of  but  little  value,  as  the  facts  of  this  case  very 
strongly  shew.  The  negro  was  purchased  at  sheriff's  sale 
in  Georgetown,  run  off  secretly  and  sold  in  a  remote  comer 
of  the  State,  near  one  hundred  miles  from  the  residence  of  the 
mortgagee.  In  any  view  which  I  can  take  of  the  case,  the 
plaintiff  is  entitled  to  retain  his  verdict.  As  to  the  argu- 
ment that  he  may  receive  the  verdict  and  not  apply  it  to 
satisfy  the  recovery  against  him  on  the  guardianship  bond, 
that  is  of  no  weight.     Those  whose  business  it  is,  will,  no 
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doubt,  take  care  of  their  interest  in  this  particular.     The 
motion  is  dismissed. 

O'Neall,  Butler  and  Frost,  JJ.  concurred. 

Wardlaw,  J.  dissenting.  I  am  much  dissatisfied  with 
this  decision.  In  the  case  of  Spriggs  vs.  Camp^  there 
were  counts  in  case,  as  well  as  in  trover.  But  suppose  it 
to  have  been  there  settled,  that  the  mortgagee  of  personal 
property  may,  before  breach  of  the  condition,  maintain 
trover  against  a  stranger,  notwithstanding  a  covenant  in 
the  mortgage  that  the  possession  shall  remain  in  the  mort- 
gagor until  condition  broken,  that  falls  far  short  of  this 
case. 

Here,  the  action  is  not  against  a  stranger,  but  against 
one  who  has  purchased  the  mortgagor's  interest ;  and  here 
the  mortgage  is  not  to  secure  the  payment  of  money,  tut 
to  secure  a  bond,  conditioned  to  indemnify.  The  plaintiff 
in  this  case,  the  party  to  be  indemnified,  has  not  paid  a 
cent  on  account  of  his  suretyship,  and,  perhaps,  never  may 
do  so.  The  full  value  of  the  negro  is  recovered  by  him, 
and  if  his  title  was  good,  the  title  of  the  negro  thereby 
vested  in  the  defendant ;  yet  no  part  of  the  money  recover- 
ed may  go  to  meet  the  demand  of  the  ward  against  her 
guardian,  or  in  any  way  to  compensate  either  guardian  or 
ward  for  the  negro  taken  away. 

I  think  that  under  the  contract  expressed  in  the  bond 
and  mortgage,  the  right  of  possession  was  plainly  secured 
to  the  mortgagor  until  he  had  failed  to  indemnify — that  is, 
until  the  mortgagee  had  been  put  to  expense,  and  had  re- 
quired reimbursement ;  and  that  before  such  expense,  there 
was  no  legal  remedy  under  either  bond  or  mortgage. 

As  to  the  question  of  discharge,  the  proceedings  were 
probably  such  as  saved  to  the  plaintiff,  in  his  suretyship  to 
the  second  bond,  all  the  securities  he  had  taken  when  he 
signed  the  first  bond.  But  if  there  was  really  an  actual  revo- 
cation of  the  first  guardianship,  and  then  a  second  appoint- 
ment of  Bruerton  regularly  made,  the  balance  which  was 
due  on  the  first  guardianship,  and  which  was  a  debt 
chargeable  against  Bruerton,  must,  upon  the  second  ap- 
pointment, have  become  payable  to  Bruerton  ;  and  so  the 


86  Smith  &  Blair  vs.  Hogg. 

duty  to  pay,  and  the  right  to  receive,  uniting  in.  him,  the 
debt,  by  operation  of  law,  became  ipso  facto  paid  to  him- 
self. See  Gray  vs.  Browtiy  1  Rich.  351,  and  the  cases 
there  cited.  Such  case  differs  essentially  from  one  where 
new  security  is  required  by  an  Ordinary,  upon  the  applica- 
tion of  a  former  surety.  But  suppose  that  an  Ordinary, 
having  full  power,  should  revoke  letters  of  administration, 
and  then  grant  them  to  a  second  administrator,  and  the 
first  administrator  should  pay  to  the  second  the  balance  in 
his  hands — the  sureties  to  the  first  would  be  discharged. 
Precisely  the  same  discharge  of  the  first  sureties  would  re- 
sult from  the  reappointment  of  the  same  person  as  adminis- 
trator a  second  time,  if  the  Ordinary  had,  in  the  matter, 
the  same  full  powers  which  the  Court  of  Equity  has  over 
guardians. 

Richardson,  J.  concurred. 


H,  R.  Smith  and  Samuel  Blair  vs,  Alexander  Hogg. 

A  defendant  arrested  under  a  ca,  sa.  issued  for  damages  recovered 
in  an  action  of  trespass  quare  clausum  fregit,  is  entitled  to  the  bene- 
fit of  the  prison  bounds  Act. 

The  terms  <<  damages  done  to  the  freehold"  in  the  8th  section  of 
the  insolvent  debtors  Act,  4  Stat  91,  mean  damages  in  the  nature  of 
waste,  committed  by  a  tenant  for  life,  to  the  injury  of  the  reversioner 
or  remainderman. 

Before  Richardson,  J.  at    York,  Spring   Term,  1846. 

This  was  an  application  for  a  writ  of  certiorari  to  cor- 
rect a  supposed  error  committed  by  the  clerk  of  the  court, 
acting  as  commissioner  of  special  bail,  in  ordering  the  de- 
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fendant,  who  was  an  applicant  for  the  benefit  of  the  prison 
bounds  Act,  to  jail. 

From  the  return  of  the  clerk,  in  answer  to  a  rule,  it  ap- 
peared that  the  plaintiflfs  had  sued  the  defendant  in  trespass 
quare  clausum  /regit.  The  declaration  alleged  that  the 
plaintiffs  were  possessed  of  a  certain  field  or  enclosed  piece 
of  land,  and  that  the  defendant,  with  force  and  arms,  enter- 
ed into  the  said  field,  and  cut  down  and  carried  aw^y  their 
wheat  growing  therein,  and  ploughed  up  and  destroyed 
their  corn  there  planted.  On  the  trial  the  defendant  offered 
no  evidence  of  any  right,  title  or  claim,  in  himself,  to  the 
land,  and  a  verdict  was  rendered  for  the  plaintiffs,  for  three 
hundred  and  ninety-four  dollars.  On  the  judgment  enter- 
ed on  this  verdict  the  ca,  sa,  was  issued  under  which  the 
arrest  and  apphcation  for  the  benefit  of  the  prison  bounds 
Act  were  made.  The  plaintiffs  resisted  the  application,  on 
the  grounds,  inter  alia,  that  the  defendant  was  in  possession 
of  a  bowie  knife,  pistols,  i&c.  not  rendered  in  his  schedule, 
and  because  he  was  confined  for  damages  done  to  the  free- 
hold. The  clerk  of  the  court,  without  impanneling  a  jury 
to  try  the  allegations  of  the  plaintiffs'  suggestion,  ordered 
the  defendant  to  jail,  on  the  ground  that  he  was  arrested 
for  damages  done  to  the  freehold. 

Per  curiam.  On  hearing  the  rule  and  the  cause  shewn, 
I  refuse  to  order  a  writ  of  certiorari.  Both  parties  desire 
the  case  to  be  taken  to  the  court  of  appeals,  and  I  have  de- 
cided it  without  argument,  so  that  it  may  be  tried  there. 

The  defendant  appealed. 

Witherspoon,  for  the  motion,  cited  3  McC.  80. 
Williams^  contra. 

Curia,  per  Richardson,  J.  The  terms  "wilful  maihem, 
or  wilful  and  malicious  trespass,"  used  in  the  Act  of  1769, 
4  Stat.  91,  have  been  satisfactorily  expounded  in  the  case 
oiBraker  ads.  Knight,  3  McO.  80,  and  in  those  of  Walling 
vs.  Jennings,  1  McC.  10,  and  Bampfield  vs.  Ellard,  2 
McC.  182. 

Those  terms  have  been  so  construed  as  to^  confine  the 
exceptions  to  a  particular  class  of  malicious  trespasses  de- 
fined by  the  stat.  22-23  Car.  2,  c.  7 ;  2  Stat.  521. 

By  those  decisions,  killing  a  slave  in  heat  and  passion, 
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or  assaults  and  batteries,  or  slanders,  do  not  take  away  the 
benefit  of  the  insolvent  Acts  from  the  trespasser. 

But  the  succeeding  terms  of  the  Act,  to  wit :  '*  damages 
recovered  in  any  action  for  voluntary  and  permissive  waste, 
or  for  damages  done  to  the  freehold,"  are  now  brought  be* 
fore  us,  for  the  first  time,  for  judicial  exposition.  The 
terms  "  for  voluntary  and  permissive  waste,"  mean  waste 
to  the  freehold,  and  are  clearly  restricted  to  a  certain  par- 
ticular freehold  in  the  possession  of  a  tenant  for  life,  with 
a  remainder  to  another  in  fee  simple.  Such  a  tenant  can 
do  great  mischief  to  the  freehold  secretly^  because  he  is  in 
possession,  under  his  own  title,  for  life.  Such  a  tenant 
doing  waste  is,  therefore,  excluded  from  the  benefit  of  the 
Act  with  good  reason.  He  must  pay  for  the  waste  com- 
mitted. • 

This  exposition  of  the  terms  "  voluntary  and  permissive 
waste"  points  out  the  restricted  meaning  of  the  concluding 
terms,  "or  for  damages  done  to  the  freehold."  If  they 
mean  for  damages  done,  not  to  "  the  freehold"  before  des- 
ignated, but  to  any  freehold,  they  must  include  the  case  of 
the  defendant — ^all  cases  of  trespass  to  try  title  to  lands — 
quare  clatisum  f regit — ^and  any  trespass  on  freeholds.  But 
so  sweeping  a  construction  would  shock  common  sense, 
and  fritter  away  the  relief  meant  for  insolvent  debtors. 
Still,  the  construction  of  the  terms  "  for  damages  done  to 
the  freehold,"  must  be  thus  comprehensive,  or  we  must 
take  the  following,  in  order  to  give  a  more  rational  mean-* 
ing ;  the  freehold,  in  the  sense  of  those  terms,  does  not 
mean  freeholds  in  general,  but  the  particular  freehold  des- 
ignated by  the  immediate  foregoing  terms  which  is  known 
as  the  subject  of  *'  voluntary  and  permissive  waste,"  that 
is,  a  freehold  for  life,  in  the  possession  of  one  tenant,  with 
a  remainder  over  in  fee  simple  to  another. 

Is  it  not  reasonable,  then,  to  conclude  that  that  freehold 
so  pointed  out  by  the  technical  terms  "voluntary  and  per- 
missive waste,"  was  the  only  freehold  meant,  and  is  to  be 
kept  in  view  to  the  end  of  the  sentence  ? 

The  terms  or  "  for  damages  done  to  the  freehold,"  were 
added  in  order  to  cover  any  damage  done  to  such  a  free- 
hold, but  they  do  not  change  the  subject  of  the  damages, 
and  introduce  a  new  class  of  exceptions. 
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This  construction,  together  with  those  before  noticed, 
make  the  entire  eighth  section  of  the  insolvent  debtors' 
Act  of  1769,  intelligible,  definite  and  rational ;  and  I  can- 
not but  think  that  the  letter  of  the  Act  fairly  permits  it, 
and  thus  unites  with  the  main  object  of  our  laws  for  insol- 
vent debtors,  which  is  to  relieve  all  such,  upon  certain  con* 
ditions,  with  a  few  exceptions  only ;  namely,  for  certain 
malicious  trespasses  known  and  before  defined,  and  for 
waste  or  any  damage  done  to  the  freehold  by  a  tenant  for 
life,  which  is  equally  known  in  law. 

With  these  strict  exceptions,  this  highly  important  and 
general  remedial  Act  (it  is,  in  fact,  now  our  only  substitute 
for  a  bankrupt  law)  is  to  be  expounded  liberally  for  all 
debtors  who  may,  in  the  language  of  the  preamble,  be 
*^  willing  to  satisfy  their  creditors  to  the  utmost  of  their 
power." 

The  Act  must  be  taken  with  that  great  object ;  and  of 
course  the  exceptions  must  be  made  palpable  before  they 
can  arrest,  as  by  warrant  of  law,  the  enlargement  of  the 
debtor.  Nevertheless,  on  the  other  hand,  the  assignment 
of  his  whole  estate,  "to  his  creditors,  to  the  utmost  of  his 
power,"  is  required,  I  would  say,  even  to  that  "bowie  knife," 
if  demanded  by  his  creditors.  Such  strict  scrutiny  is  the 
object  of  our  late  Act  to  examine  the  petitioner  fully  in 
open  court,  without  lessening  the  right  to  surcharge  or  fal- 
sify his  account  by  other  evidence. 

All  this  being  first  fairly  done^  the  Act  of  1759  then  gives 
to  the  court,  being  first  satisfied  of  the  truth,  the  discretion 
of  returning  to  the  petitioner  certain  necessary  articles  for 
personal  accommodation. 

It  is  a  good  Act,  well  and  considerately  drawn  in  its 
provisions.  But  being,  together  with  the  prison  bounds 
Act,  placed  in  many  hands  to  be  administered,  some  errors 
have  followed,  which  this  court  has,  from  time  to  time,  to 
correct,  in  order  to  bring  those  laws  back  to  the  just,  pro- 
per and  permanent  system  intended  for  the  relief  of  honest 
insolvents. 

The  writ  of  certiorari  is  of  course  ordered. 

O'Neall,  Evans,  Butler,  Wardlaw  and  Frost,  JJ. 
concurred. 
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David  Lesly,  Ordinary^  vs.  Geo.  W.   Osborn  et  al. 

An  action  may  be  brought  on  an  administration  bond  within  twen- 
ty days  after  a  decree  against  the  administrator  is  made  by  the  ordi- 
nary. The  mere  right  of  appeal  from  the  ordinary  does  not  suspend 
the  right  of  action  on  the  bond. 

Where  a  decree  on  an  administrator's  accounts  was  made  by  the 
ordinary,  and  on  the  next  day  an  action  was  commenced  on  the  ad- 
ministration bond,  and  on  the  third  day  after  the  decree  the  ordinary 
made  another  decree  by  consent,  in  which  an  additional  sum  was 
ascertained  to  be  due  by  the  administrator — Held^  that  the  second 
decree  was  in  the  nature  of  an  amendment  of  the  first,  and  that  the 
amount  of  both  decrees  could  be  recovered  in  the  action  on  the  bond. 

Bef&re  Wardlaw,  J.  cU  Abbeville^  July,  extra  Term,  1845. 

This  was  an  action  of  debt  on  an  administration  bond. 

The  ordinary,  by  his  decree,  made  19th  September, 
1842,  all  parties  being  present,  ascertained  that  there  was 
in  the  hands  of  the  administratrix  a  balance  of  $262,60, 
payable  to  the  administrator  de  bonis  non. 

This  suit,  in  behalf  of  the  administrator  de  bonis  non, 
was  commenced  20th  September,  1842. 

On  22d  September,  1842,  another  decree  was  made  by 
the  ordinary,  in  which  it  is  recited  that  the  parties  having 
been  cited  and  the  defendants  having  failed  to  attend  per- 
sonally, the  ordinary,  by  consent  of  all  parties,  had  pro- 
oeeded  to  open  and  amend  his  former  decree,  and  by  this 
second  decree,  an  additional  sum  of  $367,93  1-2  is  ascer- 
tained to  be  due  and  payable  in  like  manner  as  the  sum 
before  decreed. 

Upon  this  trial,  the  plain ti£f  insisted  that  he  was  entitled 
to  have  a  verdict  for  the  whole  amount  of  both  decrees. 
The  defendant  contended  that  a  suit  to  recover  the  sum 
decreed,  even  by  the  first,  should  not  have  been  brought 
until  the  20  days  (during  which  the  right  of  appeal  from 
the  ordinary  was  allowed)  had  expired. 

The  presiding  Judge  held  that  the  right  of  appeal  did 
not  suspend  the  plaintifi*'s  right  of  action,  but  that  the  se- 
cond decree,  concerning  matters  before  adjudged,  was  ir- 
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regular,  or  if  made  regular  by  consent,  shewed  a  breach  of 
the  condition  of  the  bond  subsequent  to  the  commencement 
of  the  suit,  for  which  damages  could  not  now  be  recovered. 

He  directed  the  verdict  to  be  rendered  for  the  amount 
of  the  first  decree. 

Both  parties  appealed.  The  plaintiff  now  moved  for  a 
new  trial,  on  the  ground, 

That  the  presiding  Judge  erred  in  withholding  from  the 
jury  the  accounting  by  the  administratrix,  and  decree  of 
the  ordinary  against  her,  made  on  the  22d  September, 
1842,  two  days  aAer  the  commencement  of  this  suit,  al- 
though it  was  admitted  upon  the  trial  that  all  the  parties 
in  interest  consented  that  the  ordinary  might  take  that 
account,  and  the  decree  was  not  appealed  from,  and  it  was 
admitted  that  the  sum  then  decreed  was  due  in  addition 
to  the  former  decree. 

The  defendant  now  moved  for  a  non-suit,  on  the  ground, 

That  the  action  was  commenced  before  the  time  allowed 
by  law,  and  without  the  proper  decree  of  the  ordinary  on 
which  to  found  the  action. 

Ferrin^  for  the  plaintiff. 
Wilson,  contra. 

Curia,  per  Richardson,  J.  In  the  case  of  the  Ordu 
nary  vs.  Williams  and  Parkman,  1  N.  and  McC.  687,  it 
is  decided  that  the  ordinary  must  have  decreed  upon  the 
accounts  of  the  administrator,  before  his  bond  can  be  put 
in  suit  against  the  sureties. 

Perhaps  this  may  be  a  rule  of  convenience,  and  more 
for  economy  of  time,  than  a  condition  absolute,  and  prece- 
dent to  any  possible  action,  but  it  has  been  fully  recog- 
nised and  practiced  upon. 

In  the  case  of  the  Ordinary  vs.  Condy,  2  Hill,  313,  it 
has  also  been  decided  that  the  decree  of  the  ordinary  is 
not  final  and  conclusive  as  to  its  amount,  at  least  as  against 
sureties  to  the  administration  bond.  That  they  may  falsi- 
fy and  diminish  the  amount  has  been  often  ruled. 

This  practice  would  seem  to  hold  the  ordinary  as  the 
indispensable  auditor  of  the  accounts,  precedent  to  the  ac- 
tion, and  hearing  of  the  case  before  the  Circuit  Court,  but 
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that  his  decree  is  only  prima  fade^  and  still  open  to  nega- 
tive evidence  on  the  part  of  the  sureties. 

But  m  the  case  now  before  the  court,  the  decision  turns 
upon  the  more  obvious  question  made  by  the  plaintiff's  ap- 
peal, that  is,  whether  the  decree  of  the  ordinary,  made  on 
the  22d  of  September,  was  not  a  mere  amendment  of  that 
made  three  days  before,  so  as  to  constitute  one  judgment 
by  assimilating  the  two ;  and  this  is  the  construction  of  the 
court. 

No  amendment  could  destroy  the  first  decree,  but  might 
confirm  and  render  it  more  perfect  by  passing  into  it.  The 
two  proceedings  constitute  but  one  decree,  and  were  both 
competent  evidence  for  the  jury  as  one  judgment  of  the 
19th  September. 

I  would  not  say  that  any  decree  of  the  ordinary,  made 
after  the  action,  but  before  the  trial  by  the  jury,  would  be 
competent  evidence,  yet,  I  apprehend  that  cases  may  arise 
in  which  the  Circuit  Court  might  require  a  furlher  inves- 
tigation and  adjustment,  by  the  ordinary,  of  the  adminis- 
trator's accounts,  before  the  final  decision  by  a  jury.  But 
be  this  as  it  may,  the  construction  now  given  (that  the  so 
called  decree  of  the  22d  September,  was  merely  nunc  pro 
tunc,  and  passed  into  the  decree  of  the  19th  September,  by 
the  right  that  courts  have  to  consider  again  and  to  cor- 
rect until  the  final  decision)  answers  the  defendant's  ground 
for  a  non>suit,  and  is  consistent  with  the  original  rule  laid 
down  in  the  first  named  case  of  the  Ordinary  vs.  WU- 
Hams  and  Parkman,  and  with  that  against  Condy. 

A  new  trial  is  therefore  granted. 

O'Neall,  Evans,  Butler  and  Frost,  JJ.  concurred. 
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Jesse  Hendriz  vs.  Levi  Trapp. 

In  trespass  to  personal  property,  jf  the  general  issue  alone  is 
pleaded,  and  the  trespass  is  proved  or  admitted,  the  plaintiff  must  have 
a  verdict  for  some  amount.  A  license  from  the  plain  tiff  to  do  the  act 
complained  of,  if  not  specially  pleaded,  cannot  be  used  in  justification, 
but  only  in  mitigation  of  damages,  (a) 

Before  O'Neall,  J.  at  Fairfieldy  July,  extra  Term,  1845. 

This  was  an  action  of  trespass  for  beating  a  slave.  It 
was  clearly  proved  that  while  the  slave  was  pursuing  the 
highway  to  a  neighbour's  house,  whither  he  had  written 
leave  to  go  from  his  master,  the  defendant  met  him,  and 
struck  him  several  severe  blows  over  his  head  and  arms 
with  a  hickory  stick.  A  witness  for  the  defendant  testi- 
fied that  he  heard  the  plaintiff  admit  that  he  had  told  the 
defendant,  if  he  caught  his  negroes  on  his  place  to  whip 
them,  and  that  he,  the  plaintiff,  was  to  do  the  same  with 
the  defendant's  negroes.  His  Honor  charged  the  jury  that 
in  the  state  of  the  pleadings,  as  the  trespass  was  proved, 
the  plaintiff  must  have  a  verdict  for  something.  That  the 
license  to  whip  the  negro  could  not,  under  the  general 
issue,  entirely  protect  the  defendant  from  a  verdict.  It 
would,  however,  if  believed,  be  greatly  in  mitigation.  Ver- 
dict for  the  plaintiff  for  $200.  The  defendant  appealed,  on 
the  ground  of  error  in  the  charge  of  the  presiding  Judge. 

Wethers  and  McDowell,  for  the  motion. 
Boyce,  contra. 

O'Neall,  J.  delivering  the  opinion  of  the  court,  said. 
The  general  proposition  seems  to  be  undeniable,  that 
wherever  in  trespass  the  right  of  property  is  in  the  plain- 
tiff, and  the  trespass  is  admitted  or  proved,  to  enable  the 
defendant  to  have  a  verdict,  he' must  plead  his  justification 
specially.  In  1  Chit.  PI.  495,  the  rule  is  stated  in  refer- 
ence to  trespass  for  injuries  to  personal  property,  thus ;  '4n 
general,  matters  which  admit  the  plaintiff's  property  as 
well  as  the  seizure,  &c.  must  be  pleaded,  as  a  justification 
for  cutting  ropes,  or  killing  dogs,  or  taking  guns,  <ftc." 


94  Hendrix  vs.  Trapp. 

The  great  matter  relied  on  by  the  defendant  to  entitle 
him  to  a  verdict  was  the  supposed  licence  by  the  plaintiff 
to  beat  his  slave.  That,  according  to  the  rule,  was  the 
subject  matter  of  a  special  plea,  and  if  not  so  pleaded,  the 
most  which  the  defendant  could  have  from  the  fact,  was 
that  it  would  be  in  mitigation.  In  3  Steph.  N.  P.  2645, 
it  is  said,  <^the  plea  of  license  is,  where  the  defendant  com- 
mitted the  alleged  trespass  under  the  permission  of  the 
plaintiff,  a  good  plea  in  an  action  of  trespass,  but  it  must 
be  specially  pleaded.^^ 

Motion  dismissed. 

Richardson,  Evans,  Butler,  Wardlaw  and  Frost, 
JJ.  concurred. 


{a)  The  rule  that  in  trespass,  where  there  is  no  plea  of  justifica- 
tion, or  such  a  plea  is  not  sustained  by  the  proof,  and  the  trespass  is 
§  roved  or  admitted,  the  plaintiff  must  have  a  verdict,  seems,  under 
xe  maxim  de  minimis  non  curat  lex,  not  to  extend  to  cases  where  the 
injury  is  very  slight ;  Broom's  L.  M.  156.  At  any  rate,  in  such  a 
case,  a  new  trial  will  not  be  granted  because  the  jury  have  found  for 
the  defendant,  even  though  the  presiding  Judge  inadvertently  omitted 
to  instruct  theip,  that  as  a  matter  of  law,  the  plaintiff  was  entitled  to 
a  verdict  for  some  amount.  Elwell  vs.  Bradham  and  others^  2 
Sp.  168.  R 
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J,  N.  McElwee,  Jr.  assignee,  vs.  Meadow  White. 

In  computing  the  time,  (forty  days)  within  which  a  schedale 
should  he  filed  under  the  prison  hounds  Act,  the  day  of  the  date  of 
the  hond  must  he  excluded. 

Where  a  schedule  is  filed  after  the  expiration  of  the  forty  days, 
and  the  prisoner  is  discharged  by  the  clerk  without  opposition,  the 
plaintiff  may  nevertheless  sue  and  recover  for  the  breach  in  not  ren- 
dering a  schedule  within  the  proper  time. 

A  discharge  under  the  prison  bounds  Act  is  only  conclusive  of 
matters  put  in  issue  at  the  time  it  was  granted. 

A  prison  bounds  bond  may  be  assigned  by  the  successor  in  office 
of  the  sheriff  to  whom  it  was  made  payable,  {a) 

Before  Richardson,  J.  at    York,  Sfpring    Term,    1845. 

Sum.  pro.  on  a  prison  bounds  bond.  On  the  14th  day 
of  December,  1843,  one  James  F.  Steedman  was  arrested 
on  a  writ  of  capias  ad  satisfaciendum^  at  the  suit  of  the 
plaintiff,  and  on  the  same  day  gave  his  bond,  with  the  de- 
fendant as  security,  to  keep  the  bounds,  render  a  schedule, 
&c.  Steedman  filed  his  schedule  on  the  23d.  day  of  Jan- 
uary, 1844,  and  on  the  2d.  of  February  the  clerk  ordered 
his  discharge,  no  cause  being  shewn  agamst  it.  The  al- 
leged breach  of  the  bond  was  that  the  schedule  was  not 
filed  within  forty  days  from  the  execution  of  the  bond. 
W.  P.  Thomasson  was  the  sheriff  of  York  district  at  the 
time  the  bond  was  executed,  and  it  was  made  payable  to 
him,  his  successors  in  office  or  assigns.  It  was  assigned 
to  the  plaintiff,  shortly  before  the  commencement  of  this 
suit,  by  James  Bryan,  then  sheriff,  and  successor  in  office 
of  W.  P.  Thomasson.  His  Honor  held  that  the  day  of 
the  date  of  the  bond  was  to  be  included  in  the  computa- 
tion of  the  time,  and  that  the  schedule  was  not  filed  with- 
in the  time  required  by  law.  He  further  held  that  Bryan 
coald  lawfully  make  the  assignment,  and  that  the  dis- 
charge by  the  clerk  did  not  cure  the  breach  of  the  bond. 
Decree  for  the  plaintiff. 

The  defendant  appealed,  and  now  moved  this  court  to 
reverse  the  decree,  on  the  following  grounds. 
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1.  Because,  in  the  computation  of  time,  the  day  of  the 
execution  of  the  bond  should  be  excluded. 

2.  Because  the  discharge  by  the  clerk  estopped  the 
plaintiff  from  setting  up  a  breach  of  the  bond  prior  to  the 
discharge. 

3.  Because  Bryan  could  not  lawfully  assign  the  bond 
so  as  to  enable  the  plAintiff  to  maintain  an  action  thereon 
in  his  own  name. 

Wiiherspoon,  for  the  motion,  cited  Williamson  vs.  Far- 
row, 1  Bail.'  616;  2  Hill,  431 ;  5  Stat.  79  ;  3  McC.  447. 
Williams,  contca,  cited  2  McC.  136  ;  9  Cranch,  104. 

Curia,  per  O'Neall,  J.  The  3d.  sec.  of  the  prison 
bounds  Act,  6  Stat.  78,  provides,  "that  all  prisoners  in 
execution  on  any  civil  process,  who  are  or  shall  be  com- 
mitted  to  the  custody  of  any  or  either  of  the  sheriffs  of  the 
districts  or  counties  of  this  State,  shall  be  entitled  to  the 
benefit  of  the  said  rules,  bounds  or  limits,  provided  he  or 
she  shall,  within  forty  days  after  being  taken  in  execution, 
give  satisfactory  security  to  the  sheriff  of  the  district  or 
county  where  he  or  she  may  be  confined,  (for  the  solvency 
of  which  security  the  sheriff  shall  also  be  answerable)  that 
he  or  she  will  not  only  remain  within  the  said  rules, 
bounds  or  limits,  but  will  also,  within  forty  days,  render 
to  the  clerk  of  the  court  in  the  district  or  county  where 
he  or  she  shall  be  confined,  a  schedule,  on  oath  or  affirma- 
tion, (agreeable  to  the  form  of  his  or  her  religious  persua- 
sion) of  his  or  her  whole  estate,  or  of  so  much  thereof  as 
will  pay  and  satisfy  the  sum  due  on  the  execution  by  force 
of  which  he  or  she  shall  be  confined." 

In  Walker  vs.  Briggs,  1  Hill.  121,  it  was  held  that  the 
prisoner  in  execution  must  render  to  the  clerk  his  sche- 
dule within  forty  days  from  the  date  of  the  bond.  The 
case  before  us  makes  the  question  whether  the  day  of  the 
date  of  the  bond  is  to  be  included  or  excluded  in  the  com- 
putation of  the  forty  days  allowed  for  the  filing  of  the 
schedule.  The  cases  of  Smyth  ads.  Ex*ors.  of  Wigfallj 
and  Bauxbaum  and  Trescott  ads.  the  Same,  2  McC. 
136,  decide  nothing  on  this  point,  for  it  is  plain,  on  read- 
ing the  opinion,  that  the  Judges  assumed  that  the  forty 
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days,  allowed  for  filing  the  schedule,  had  fully  expired, 
and  it  is  possible  that  it  was  then  supposed  that  the  com- 
putatioa  b^an  from  the  arre$t ;  for  include  the  day  of  the 
date  of  the  bond,  in  that  case,  aod  the  schedule  was  filed 
on  the  fortieth  day,  and  was  clearly  within  time,  in  any 
possible  point  of  view.  In  Williamson  vs.  FarroWj  1 
Bail.  616,  the  rule  of  computing  time  was  fully  considered, 
and,  subsidiary  to  the  manifest  intention  of  the  parties,  to 
be  collected  from  their  contracts  or  other  written  instru- 
ments, it  was  held  that,  wherever  to 
the  date  or  an  act  done  as  inclusive 
ture  or  divest  a  right,  that  then  it  sk 
exclusive.  Here  the  words  of  the 
shall  give  bond  within  forty  days 
execution,  and  then,  2d.  within  forty! 
dule..  These  two  provisions  are  irLtlb^AA^^n^jjIEe, 
and  it  would  be  no  violation  of  constru^littDq(£^ff^9^the 
intention  of  the  Legislature,  it  is  plain  that  theparty  was 
to  have  forty  days  after  the  execution  of  his  bond.  But 
if  the  construction  is  doubtful,  and  the  intention  is  not  so 
plain  as  to  make  it  necessary  to  include  the  day  of  the 
date,  it  is  perfectly  clear,  in  this  case,  according  to  the 
principles  of  Williamson  vs.  Farrow^  that  the  day  of  the 
date  must  be  excluded.  For  the  other  construction  would 
both  work  a  forfeiture  and  divest  a  right.  The  prisoner 
would  thereby  forfeit  the  right  to  be  discharged  under  the 
prison  bounds  Act.  Hence  the  day  of  the  date  must  be 
excluded. 

I  agree  entirely  with  the  Judge  below,  that  the  decision 
of  the  commissioner  of  special  bail  did  not  estop  the  plain- 
tiff from  setting  up  this  breach  of  the  bond.  The  true 
rule  is  stated  by  my  brother  Butler,  in  Brevard,  assignee^ 
vs.  Wtflie,  1  Rich.  38.  In  that  case  it  was  held  that  the 
discbarge  was  only  conclusive  of  matters  put  in  issue  at 
the  time  it  was  granted.  Here  no  objection,  such  as  that 
raised,  was  made  to  the  liberation  of  the  prisoner.  Indeed 
the  creditor  had  a  right  to  consider  the  securities  as  fixed 
if  the  schedule  was  not  filed  within  forty  days,  and  hence 
it  was  immaterial  to  him  what  was  done  with  the  person 
of  the  debtor. 

13 
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So,  too,  I  am  entirely  satisfied  that  the  sheriff  Bryan, 
the  successor  of  Thomasson,  to  whom  the  bond  was  exe- 
cuted, could  assign  it ;  for  according  to  its  terms,  it  is  pay- 
able to  sheriff  or  his  successors  in  office.  The  7th  sec.  of 
the  prison  bounds  Act,  6  Stat.  79,  directs  that  if  the  sche- 
dule  be  not  filed  agreeable  to  the  tenor  of  the  bond,  it  shall 
be  forfeited,  and  ^'assigned  to  the  plaintiff."  There  is  noth- 
ing here  which  confines  the  assigning  to  the  sheriff  to 
whom  it  is  payable.  That  being  so,  any  one  in  whom  is 
the  legal  interest,  can  assign.  No  one  doubts  that  on  the 
sheriff's,  to  whom  a  prison  bounds  bond  is  made  payable, 
going  out  of  office,  the  legal  interest  in  it  vests  in  his  suc- 
cessor, and  that  he  may  sue  on  it.  Hence  I  conclude  he 
may  comply  with  the  law  and  assign  the  bond  to  the 
plaintiff. 

On  the  first  ground,  however,  the  plaintiff  must  fail,  for 
excluding  the  day  of  the  date,  the  schedule  was  filed  with- 
in forty  days,  and  there  is  no  breach  of  the  condition  of 
the  bond. 

The  motion  to  reverse  the  decree  is  granted. 

Evans,  Butler,  Wardlaw  and  Frost,  JJ.  concurred* 

Richardson,  J.  Where  there  is  an  act  to  be  done 
within  a  certain  number  of  days,  the  first  day  is  inclusive 
in  the  computation  of  the  time.     Therefore  I  dissent. 


(a)  By  the  7th  sec  of  the  sheriffs'  Act  of  1839,  11  Stat  27,  eveiy 
sheriff  is  required  to  turn  over  to  his  successor  ''all  original  boncls 
officially  taken  by  him."  From  this  it  would  seem,  that  after  the 
sheriff  has  turnea  over  to  his  successor  any  bond  officially  taken 
by  him,  he  has  no  further  interest  in,  or  control  over  it,  and  therefore, 
if  it  cannot  be  assigned  by  his  successor,  it  cannot  be  assigned  at  alL 
It  is  apprehended  that  under  this  section  of  the  Act  of  1839,  and  the 
7th  sec.  of  the  prison  bounds  Act,  construed  together,  a  prison  bounds 
bond  taken  wider  final  process,  may  be  assigned  by  a  successor  in 
office  of  the  sheriff  by  whom  it  was  taken,  whether  the  bond  was  in 
terms  payable  tp  his  successors  in  office  or  not.  R. 
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77le  State  vs.  Bird,  Murphy,  et  al. 

Where  a  commissioner  in  equity,  after  he  had  resigned  his  office, 
and  before  a  successor  had  been  appointed,  received  money  on  a  bond 
which  he  had  taken  as  commissioner — Held,  that  his  sureties  wore 
liable  for  the  money  thus  received. 

The  sureties  of  a  commissioner  in  equity  are  not  liable  for  interest 
on  money  received  by  him  until  demand,  whether  such  money  was 
received  before  or  after  he  went  out  of  office. 

This  was  an  action  of  debt,  against  the  sureties  on  the 
official  bond  of  B.  M.  Pearson,  late  commissioner  in  equity, 
tried  before  Butler,  J.  at  Union.  The  jury,  under  the 
instructions  of  the  presiding  Judge,  found  a  special  verdict 
as  follows,  to  wit. 

"We  find  the  writing  obligatory  within  declared  upon, 
to  be  the  deed  of  the  defendants,  and  upon  the  condition 
of  the  bond  being  submitted  to  us,  as  upon  a  writ  of  en- 
quiry, we  find  for  the  plaintiff  $226,40.  We  further  find 
that  B.  M.  Pearson,  late  commissioner  in  equity,  received 
on  the  bond  of  Samuel  Pickering,  made  payable  to  the 
said  B.  M.  Pearson  whilst  commissioner  inequity,  the  sum 
of  $283,85,  on  the  18lh  October,  1834.  We  further  find, 
that  at  the  time  Pearson  received  the  said  sum,  he  had  put 
his  resignation  in  the  post  ofiice,  and  after  he  was  elected 
to  the  Legislature.  We  further  find  that  no  successor  to 
said  Pearson  was  elected  or  appointed  until  December, 
1834.  We  further  find  that  said  Pearson  signed  a  receipt 
for  said  sum  of  money  as  ex-commissioner.  If,  upon  the 
foregoing  facts,  the  defendants  are  liable,  then  we  find  for 
the  plaintiff  the  said  sum  of  $283,85,  with  interest  from 
the  4th  March,  1842,  in  addition  to  the  said  sum  of  $226, 
40 ;  otherwise  we  find  for  the  defendants,  as  to  the  said 
sum  of  $283,85,  with  interest  aforesaid." 

His  Honor  ordered  the  postea  to  be  delivered  to  the 
plaintiff  for  $226,40,  the  amount  paid  to  Pearson  while  he 
was  in  office. 

The  plaintiff  appealed,  on  the  grounds, 

1.  Because  the  postea  ought  to  have  been  delivered  to 
the  plaintiff  for  both  sums  of  money. 
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2.  Because  the  plaintiff  is  entitled  to  interest  on  the  sum 
Pearson  received  after  he  had  put  his  resignation  in  the 
post  office,  from  the  time  he  received  it,  and  on  the  other 
sum,  from  the  first  Court  of  Equity  after  he  received  it. 

Herndon,  for  the  motion. 
Thomson^  contra. 

Curioj  per  Butler,  J.  Under  the  authority  of  the  case 
of  Lowndes  vs.  Pinckney,  1  Rich.  Eq.  165,  we  think  the 
postea  should  be  awarded  to  the  plaintiff,  not  only  for  the 
sum  of  two  hundred  and  twenty  six  dollars  and  forty  cents, 
as  diiected  by  the  circuit  Judge,  but  also  for  the  sum  of 
two  hundred  and  eighty  threee  dollars  and  eighty  five 
cents,  together  with  interest  on  both  of  these  sums  firom 
the  time  of  demand,  to  wit,  the  4th  of  March,  1842.  Ac- 
cordincr  to  this  opinion  the  motion  to  modify  the  judgment 
below  is  granted. 

Richardson,  O'Neall,  Evans,  Wardlaw  and  Frost, 
JJ.  concurred. 


T7iom€is  S.  Alexander  vs.  H.  Hancock^  late  sheriff. 

The  assignee  of  an  execution  may,  in  his  own  name,  without  styl- 
ing himself  assignee,  bring  an  action  against  the  sheriff  for  money 
collected  on  the  executioa 

Where  a  sheriiij  after  his  term  of  office  expired,  appointed  an 
agent  to  attend  to  all  the  business  relating  to  the  office,  with  full 
authority  to  pay  out,  or  to  refuse  to  pay — Held,  that  a  demand  from 
such  agent,  for  money  collected,  was  a  sufficient  demand  to  charge 
the  sheriff 

Before  Richardson,  J.  at  Lancaster,  Spring  Term,  1845. 

This  was  a  sum.  pro.  to  recover  money  collected  by 
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the  defendant  on  two  executions.  The  executions  were 
in  the  name  of  E.  J.  Crockett  as  plaintiff,  and  had  been 
assigned  by  him  to  Alexander.  John  Adams  testified  that 
he  was  the  deputy  of  the  defendant,  during  his  continu- 
ance in  office,  and  his  agent  since  in  all  business  relating 
to  the  office — that  he  was  the  office  clerk,  and  received 
and  paid  out  all  monies  in  the  sheriff's  office,  with  full 
authority  from  defendant  to  pay  out,  or  to  refuse  to  pay, 
and  that  the  business  of  the  office  was  entirely  submitted 
to  him.  Mr.  Adams  further  said  that  the  plaintiff  had  - 
called  on  him  for  the  money  sued  for,  and  that  he,  Adams, 
had  refused  to  pay  it  to  him. 

The  defendant  moved  for  a  non-suit,  on  several  grounds. 
The  presiding  Judge  granted  the  motion,  on  the  grounds, 
1st  That  the  plaintiff  could  not  maintain  the  action  in 
his  own  name  ]  and  2d.  That  the  demand  should  have 
been  made  on  the  defendant  himself,  and  that  a  demand 
on  his  deputy,  Adams,  after  his  office  had  expired,  was  not 
sufficient.     The  plaintiff  appealed. 

ClintoTij  for  the  motion.  The  action  was  for  money 
had  and  received  by  the  defendant  for  the  use  of  the  plain- 
tiff. The  Act  of  1816,  6  Stat.  33,  does  not  therefore  ap- 
ply, 2  Marsh.  172.  On  the  second  ground  on  which  the 
non-suit  was  granted  he  c\ted  Story  on  Ag.  142. 

TTiamsan,  contra. 

Curia,  per  Wardlaw,  J.  It  appears  to  this  court  that 
the  non-suit  was  improperly  ordered.  The  plaintiff  sued 
to  recover  money  which  had  come  to  the  hands  of  the  de- 
fendant as  sheriff,  and  which  the  plaintiff  claimed  a  right 
to  receive.  If  the  plaintiff  had  been  suing,  on  one  of  the 
decrees,  as  assignee,  the  defendant  in  the  decree,  he  should, 
under  the  Act  of  1816,  have  styled  himself  in  the  process 
assignee.  But  in  this  case  the  assignment  was  only  part 
of  his  evidence  to  shew  his  right  to  the  money,  and  there- 
fore there  was  no  necessity  for  him  to  style  himself  as- 
signee, or  copy  the  assignment  on  his  process.  He  gave 
in  his  bill  of  particulars  exact  notice  of  what  he  claimed, 
and  no  more  was  essential. 

Adams  was  not  deputy  after  his  principal  went  out  of 
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office,  but  he  was  agent  in  all  business  relating  to  the  of- 
fice,  with  full  authority  to  pay  out,  or  to  refuse  to  pay. 
Demand  from  him  was  then  proper,  and  his  refusal  charges 
his  principal,  as  any  other  act,  within  the  scope  of  his  au- 
thority, would  have  done. 

Motion  to  set  aside  non-suit  granted. 

O'Neall,  Evans,  Butler  and  Frost,  JJ.  concurred. 


&  L,  Maddox  vs.  C.  M,  Kennedy^  sheriff. 

If  a  sheriff  has  an  execution  in  favor  of  C.  D.  and  one  against  him, 
and  collects  money  on  the  execution  in  his  favor,  but  does  not  apply 
it  to  the  execution  against  him,  indebitatus  assumpsit  by  the  plain- 
tiffin  the  execution  against  G.  D.  will  not  lie  against  the  sheriff  for 
the  money  thus  received. 

Indebitatus  assumpsit  for  money  had  and  received  will  not  lie  on 
a  mere  liability  arising  from  an  official  act ;  to  sustain  it,  there  most 
be  money  in  the  hands  of  the  defendant  to  which  the  plaintiff  has  an 
instant  right. 

Before  Wardlaw,  J.  at  Laurens^  Spring   Tertriy  1846. 

This  was  an  action  of  indebitatus  assumpsit  for  money 
had  and  received  by  the  defendant,  as  sheriff,  to  the  use  of 
the  plaintiff. 

The  plaintiff  had  a  judgment  against  one  John  E.  Wil- 
liamson for  about  $650,  besides  interest  and  costs,  which 
had  been  entered  up,  and^.  fa.  thereon  lodged  with  the 
sheriff  on  the  18th  day  of  October,  1841.  In  November, 
1840,  John  E.  Williamson  had  entered  up  a  judgment,  and 
lodged  a  fi.  fa.  thereon,  against  one  Reuben  Williamson 
for  upwards  of  $4000.  This  latter  judgment  was  assigned 
by  John  E.  Williamson  to  one  Elisha  Williamson,  on  the 
14th  day  of  October,  1841.  In  December,  1841,  and  April, 
1842,  the  defendant,  as  sheriff,  sold  property  of  Reuben 
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WiUiamsoD,  and  had  in  his  hands,  as  the  proceeds  thereof, 
about  $730,  which  was  applicable  to  the^. /a.  of  John  E. 
Williamson,  that  being  the  oldest  unsatisfied  execution 
against  Reuben  Williamson.  This  action  was  brought  to 
recover  so  much  of  that  sum  as  would  satisfy  the  plaintiff's 
judgment ;  the  plaintiff  insisting  that  the  assignment  to 
Elisha  Williamson  was  fraudulent,  and  that  the  mon^y, 
when  received  by  the  sheriff,  belonged  to  John  E.  William- 
son, and  became  immediately  applicable  to  the  plaintiff's 
judgment  against  him.  For  the  defendant  it  was  conten- 
ded that  even  if  the  assignment  was  fraudulent  and  void, 
yet  the  plaintiff  could  not  recover,  for  the  following,  amongst 
other  reasons :  1st.  Because,  after  this  action  was  com- 
menced, to  wit,  in  June,  1842,  the  plaintiff  had  issued  a 
ca.  sa.  on  his  judgment  against  John  E.  Williamson,  under 
which  he  had  been  arrested,  and  had  given  bond  for  the 
prison  rules,  the  condition  of  which  he  had  violated  ;  which 
bond  had  been  assigned  to  the  plaintiff.  2d.  Because 
there  was  no  privity  of  contract  between  the  plaintiff  and 
defendant  3d.  Because,  if  the  defendant  could  be  made 
liable  at  all  to  the  plaintiff,  it  could  only  be  in  a  special 
action  of  assumpsit,  and  not  in  indebitattis  asstimpsit  for 
money  had  and  received.  4th.  Because  the  plaintiff,  as 
an  execution  creditor  of  John  E.  Williamson,  had  no  right 
to  fiinds  arising  from  the  sale  of  Reuben  Williamson's 
property. 

His  Honor  refused  a  motion  for  a  non-suit.  He  held, 
(but  with  much  hesitation,)  that  money  made  by  a  sheriff 
for  a  plaintiff  in  execution  becomes  instantly  subject  to 
the  lien  of  SLfi.fa.  against  the  plaintiff,  and  is  applicable 
to  it  without  any  order  of  court ;  and  of  consequence, 
conceding  that  the  plaintiff  might,  (if  the  assignment  were 
void,)  recover  of  the  money  in  the  sheriff's  hands  enough 
to  satisfy  his  execution,  that  the  plaintiff's^,  fa.  being  thus 
satisfied  by  operation  of  law,  the  ca.  sa.  was  irregular,  and 
no  consequences  resulted  firom  suing  it  out,  as  would  have 
done  if  it  had  been  a  regular  process. 

The  question  ajs  to  the  validity  of  the  assignment  was 
Bubmitt^  on  the  testimony,  of  which  there  was  a  good 
deal,  to  the  jury.     Verdict  for  the  plaintiff. 
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The  defeadant  appealed,  and  now  renewed  his  motion 
for  a  non-suit,  on  the  grounds  taken  in  the  conrt  below. 

Sullivan  and  Irby,  for  the  motion,  contended  that  the 
plaintiff's  judgment  was  satisfied  by  the  arrest  and  other 
proceedings  under  the  ca.sa.  Berry  vs.  Hoke,  1  Rich.  76^ 
On  the  second  and  third  grounds  they  cited  Davis  vs. 
Hunty  2  Bail.  416.  Kfi.  fa,  has  no  lien  on  money  collec- 
ted by  the  sheriff.  All.  on  Sheriffs,  162 ;  Turner  vs.  Fen- 
doll,  1  Cra.  117 ;  6  Cow.  494. 

Perry  and  Youngs  contra.  The  finding  of  the  jury 
has  established  that  the  assignment  was  void.  That  being 
out  of  the  way,  it  is  clear  that  the  plaintiff,  when  he  sued, 
was  entitled  to  the  money ;  the  proceedings  under  the  ca. 
sa.  cannot  affect  his  right  to  receive  it ;  because,  if  the 
money  was  applicable  to  his  execution,  his  judgment  was 
satisfied,  and  therefore  the  proceedings  under  the  ca.  sa. 
were  irregular  and  void.  The  only  question  then  is,  is  his 
form  of  action  the  proper  one  under  the  circumstances  ? 
They  cited  2  N.  4-  McC.  341 ;  Williams  vs.  Rogers,  5 
Johns.  R.  167 ;  12  Johns.  R.  220 ;  1  Cra.  133  ;  2  Hill,  407, 
603 ;  Harp.  389 ;  2  Bail.  412 ;  2  McM.  416  ;  2  Stat.  566^ 
P.  L.  129 ;  1  Hill,  310. 

Curia,  per  Wardlaw,  J.  I  refused  the  non-suit,  on 
the  circuit,  against  the  inclination  of  my  own  mind,  because 
I  was  in  doubt,  and  thought  it  better  that  a  trial  of  the 
facts  should  be  had,  leaving  the  defendant  to  renew  his 
motion  here,  than  that  the  case  should  be  stopped,  with  a 
chance  of  its  being  sent  back. 

The  motion  for  a  nonsuit  has  been  pressed  here,  mainly 
upon  the  ground,  that  by  arresting  J.  E.  Williamson  under 
a  ca.  sa.  and  taking  an  assignment  of  the  prison  bounds 
bond,  the  plaintiff  waived  and  lost  his  right  to  resort  to  hi» 
fi.fa.  It  may  be  observed  that  this  case  is  distinguisha- 
ble from  Berry  vs.  Hoke,  1  Rich.  76,  in  these  two  particu- 
lars: 1st.  here  there  was  no  judgment  on  the  prison 
bounds  bond,  as  there  was  there ;  2d.  there,  there  was  no 
pretence  of  satisfaction  before  the  arrest,  as  is  urged  here. 
This  court,  however,  does  not  find  it  necessary  to  decide 
this  ground. 


CoLUMBU,  December,  1845.  105 

The  non-snit  must  be  granted,  upon  the  ground  which 
most  troubled  me  on  the  circuit :  that  the  plaintiff  had, 
when  he  commenced  this  suit,  no  such  right  to  the  money 
collected  by  the  sheriff  under  the  execution  in  the  case  of 
John  E.  Williamson  against  Reuben  Williamson,  as  would 
sustain  his  action  of  indebiiaius  assumpsit  against  the 
sheriff.  This  form  of  action  will  not  lie  upon  a  mere  liabili* 
ty  arising  from  an  official  act ;  to  sustain  it,  there  must  bd 
money  in  the  hands  of  the  defendant  to  which  the  plaintiff 
has  an  instant  right. 

Now,  admit  that  a  sheriff  may  levy  on  money,  (as  deci- 
ded in  Summers  vs.  Caldwell,  2  N.  A  McC.  341,  and 
Means  vs.  Vance,  1  Bail.  39,  and  the  cases  in  them  cited,) 
money  which  has  come  to  his  hands  is  no  more  applied  by 
operation  of  law  to  the  case  for  which  he  should  levy  it, 
without  some  levy  or  ^application  by  him,  than  without  any 
levy  are  other  goods  of  the  defendant  which  may  have 
come  to  his  hands.  The  sheriff  may  levy  or  apply  the 
money  in  his  hands  ;  but  he  does  so,  as  in  other  instances 
of  levy,  at  his  own  risk.  The  money,  although  raised  un« 
der  execution,  may  not  belong  to  the  plaintiff  in  that  exe- 
cution ;  the  sheriff  must  be  left  to  inquire  and  determine* 
If  he  should  fail  to  apply  what  he  ought,  the  court  may 
order  him  to  do  so  ;  but  this  seems,  in  Means  vs.  Vance,  to 
be  considered  a  matter  of  discretion  in  the  court  In  a 
proper  case  the  sheriff  may  be  ruled,  and  an  issue  may  be 
ordered  to  settle  the  rights  of  conflicting  claimants.  If  a 
sheriff  should  pay  away  money  in  disregard  of  the  execu- 
tions against  the  owner  of  the  money,  and  such  executions 
should  thereby  be  defeated,  he  may,  perhaps,  be  liable  in 
a  special  action.  But  to  hold  that  the  law,  without  any 
act  on  the  part  of  the  sheriff,  applies  to  executions  against 
a  plaintiff  in  execution  whatever  money  may  be  received 
by  a  sheriff  for  him,  would  very  greatly  embarrass  both 
officers  and  suitors.  The  certainty  of  obtaining  payment 
by  resort  to  other  means,  would  have  to  be  yielded  to  the 
doubtful  chance  of  pursuing  money  amidst  various  claimSi 
for  fear  of  conmiitting  a  trespass,  by  urging  an  execution 
that  had  been  satisfied.  Plaintiffs  would  have  no  certain 
means  of  knowing  the  condition  of  their  cases  and  their 
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rights.  Indeed,  when  we  remember  the  facility  of  assign- 
ing executions,  and  consider  that  if  money  made  for  a  plain- 
tiff in  execution  is  applied,  by  law,  to  executions  against 
him,  if  it  has  not  been  previously  assigned,  so  must  be 
money  made  upon  executions  which  have  been  assigned  to 
a  defendant  in  execution,  the  confusion  which  would  en- 
sue might  be  serious  beyond  what  we  can  now  anticipate. 

The  motion  for  a  non-suit  is  granted. 

Richardson^  O'Neall,  Evans,  Butler  and  Frost,  JJ. 
concurred. 


Henry  Parris  vs.  Roily  Jenkins, 

Where  a  party's  act  is  given  in  evidence  as  raising  a  presomption 
unfavorable  to  his  rights,  he  may  shew  that  he  did  the  act  in  conse- 
quence of  a  negroes  declarations,  and,  by  way  of  explaining  the'act, 
shew  what  those  declarations  were. 

The  declarations  of  a  negro  may  be  given  in  evidence,  when  they 
constitute  a  part  of  the  re$  gesta. 

J5e/bre  Wardlaw,  J.  at  QreenvUle,  July^  extra  Tertn^  1845. 

This  was  an  action  of  trover  for  a  negro  woman,  Emi- 
ly, and  her  three  children.  The  question  was  as  to  the 
title. 

The  negroes  originally  belonged  to  the  plaintiff.  In 
1837  the  defendant  married  the  plaintiff's  daughter,  and 
in  1838  Emily  and  her  children  went,  in  some  way  un- 
explained, into  his  possession.  The  plaintiff  and  defend- 
ant lived  fourteen  miles  apart.  In  March,  1841,  Emily, 
with  her  children,  was  brought  by  a  servant  of  the  plain- 
tiff in  a  wagon  from  the  defendant's  to  the  plaintiff's.  They 
remained  at  the  plaintiff's  about  two  months,  and  then 
returned  to  the  defendant's.  A  witness  for  the  defendant 
testified  that,  in  the  spring  of  1841,  when   the  wagon  of 
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the  plaintiff  was  brought  to  the  defendant's  for  Emily,  the 
driver,  a  negro  of  the  plaintiff,  told  the  defendant  that  his 
master  had  sent  for  Eniily  to  help  a  little  while  about  his 
crop,  as  he  was  backward.  This  statement  of  the  negro 
was  objected  to,  but  his  Honor  held  that  it  was  admissible, 
as  a  part  of  the  res  gestcB^  explanatory  of  the  defendant's 
act  in  sending  Emily  when  she  was  sent  for. 

A  good  deal  of  other  testimony  was  introduced  on  both 
sides,  which  left  it  very  doubtful  whether  the  negroes 
went  into  the  defendant's  possession  as  a  gift,  or  as  a  loan. 
The  case  was  submitted  to  the  jury,  who  found  for  the 
defendant. 

The  plaintiff  appealed,  on  the  ground,  inter  alia,  that 
the  declarations  of  the  negro  who  went  for  Emily  were 
incompetent  as  evidence  of  the  message  actually  sent  by 
the  plaintiff. 

Waddy  Thompson,  for  the  motion.  • 
Perry^  contra. 

Curia^  per  Wardlaw,  J.  Evidence  of  the  message 
delivered  by  the  negro  driver  was  received,  not  to  shew 
that  such  message  was  sent,  but  to  explain  the  defendant's^ 
act  in  sending  the  woman,  and  rebut  the  presumption  unfa- 
vorable to  his  rights  that  might  have  arisen  from  that  act 
unexplained.  Parris  may  have  not  put  those  words  into 
the  negro's  mouth,  but  the  negro  used  them ;  and  were 
they  not  calculated  to  produce  an  effect  upon  Jenkins  ?  It 
is  just  as  if  Jenkins,  adopting  the  words  of  the  negro,  had 
said,  when  he  sent  the  woman — "  I  send  her  to  help  a 
little  while,  because  my  father-in-law  is  backward ;"  and 
80  these  words  are  part  of  the  res  gestce — ^an  explanation 
by  cotemporaneous  acts  or  declarations  of  the  motives  or 
objects  of  the  principal  act,  which  would  otherwise  be  of 
ambi^fuous  or  contrary  import.  The  words  of  a  negro  are 
at  least  as  significant  as  the  cry  of  a  brute  animal,  or  any 
sound  proceeding  from  inanimate  substances ;  and  if  any 
soand  whatever,  cotemporaneous  with  an  act,  or  nearly 
connected  with  it,  might  serve  to  give  meaning  to  the  act, 
it  would  be  admissible,  not  only  to  shew  that  there  was 
sach  soundi  but,  if  important,  as  nearly  as  possible  to  de- 
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scribe  it.  We  all  daily  begin  and  quit  and  change  occu- 
pation,  command  and  countermand,  resolve  and  act,  accord- 
ing to  information  received  from  negroes ;  it  would  be  im- 
possible for  us  to  explain  our  conduct  without  reference  to 
the  fact  that  such  information  was  given ;  and  it  would  be 
often  unjust,  if  an  act  should  be  proved  against  us,  and 
we  should  not  be  permitted  to  shew,  by  the  same  or  some 
other  witness,  what  was  said  which  would  explain  the  act. 
The  jury  were  distinctly  told  that  the  words  of  the  negro 
were  not  to  be  taken  as  evidence  of  the  truth  of  what  he 
said,  but  only  as  a  circumstance  to  be  considered  in  weigh- 
ing the  effect  to  be  given  to  the  act  immediately  following 
them.  If  the  jury  have  given  to  the  evidence  an  influ- 
ence it  should  not  have  had,  that  is  but  an  ordinary  mis- 
fortune necessarily  incident  to  jury  trials.  We  cannot 
know  the  process  by  which  the  jury  have  attained  their 
conclusion,  but  must  suppose  that,  being  properly  instruct- 
ed, they  have  done  their  duty.     Motion  dismissed. 

O'Neall,  Evans,  Butler  and  Frost,  JJ.  concurred. 


Wm.  H.   WUhavks  vs.   R.   Willis. 

Plaintiff  in  mm.  pro,  will  not  be  permitted  to  amend  his  process^ 
unless  by  consent,  after  the  evidence  has  been  heard. 

A  plaintiff  will  not  be  pennitted,  by  amendment,  to  change  the 
form  of  his  action. 

^e/bre  Wardlaw,  J,  at  Spartanburg^  Spring  Term^  1846. 

Upon  the  trial  of  this  sum.  pro.  the  evidence  shewed  a 
deceitful  misrepresentation,  but  not  a  warranty.  No  refer- 
ence had  been  made  to  the  process  in  the  course  of  a  tedj« 
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ous  examination  of  many  witnesses.  In  the  argument, 
the  defendant  insisted  that  the  plaintijOT  should  fail,  because 
the  allegation  in  the  process  was  of  a  warranty,  and  not  of  a 
deceit.  His  Honor  asked  whether  the  defendant  had  not 
offered  all  the  testimony  he  could  adduce  upon  the  case 
to  meet  any  form  of  allegation ;  and  it  being  acknowl- 
edged that  he  was  not  at  all  surprised  by  the  course  the 
case  had  taken,  he  thought  it  better  that  the  case  should  be 
decided  after  the  full  trial  that  had  been  had,  than  that 
there  should  be  delay  and  expense  because  of  an  errone- 
ous allegation  which  had  not  served  to  mislead — and  so 
he  directed  the  plaintiff  to  amend  his  process,  and  gave  a 
decree  for  him. 

The  defendant  appealed,  on  the  ground  of  error  in  the 
presiding  Judge,  in  permitting  the  plaintiff  to  amend. 

LeitneTi  for  the  motion,  referred  to  the  several  statutes 
of  jeofaile,  and  submitted  that  a  party  cannot  be  allowed,  by 
amendment,  to  change  the  form  of  his  action.  Here  the 
form  of  action  was  assumpsit,  the  change  was  to  case. 

Hi  H.   Thomson^  contra. 

Curic^  per  Richardson,  J.  In  the  case  of  Qlenn  vs. 
McCiUUnigh,  2  McC.  212,  it  was  decided,  that  after  the 
case  had  gone  to  the  jury,  it  was  too  late  to  amend  the 
declaration,  unless  by  consent  of  the  opposite  counsel. 
That  case  decides  the  one  before  the  court.  The  evidence 
had  been  all  heard  when  the  motion  was  made  to  amend 
the  process. 

This  motion  came  too  late.  Such  a  practice  would  sur- 
prise the  opposite  party. 

Here,  too,  the  amendment  entirely  changed  the  nature 
of  the  action  ;  that  is,  from  an  action  of  assumpsit  on  an 
implied  warranty,  to  an  action  on  the  case  for  deceit  or 
fraud.  This  would  be  an  amendment  to  give  a  different 
action,  which  might  require  very  different  evidence. 

The  motion  to  reverse  the  decision,  is,  therefore,  granted, 
and  a  new  trial  ordered. 

O^SALL,  Evans,  Butler  and  Frost,  JJ.  <!bncurred* 
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C    Whisenant  vs.  Leonard  Towers. 

A  coyenant  to  give  thirty  dollars  as  rent,  to  be  paid  in  splitting 
rails,  repairing  fences,  Ac  is  a  legitimate  subject  of  discount. 

Before  Frost,  J.  at  Pickens^  Fall  Term^  1846. 

This   was   a   sum.  pro.  on   a  promissory   note. 

The  defendant  claimed  a  discount,  arising  out  of  sealed 
articles  of  agreement  between  the  plaintiff  and  defendant, 
whereby  the  defendant  agreed  to  rent  to  the  plaintiff  a 
parcel  of  land,  for  which  the  plaintiff  agreed  to  give  thirty 
dollars,  to  be  paid  in  splitting  rails,  repairing  fences,  clear- 
ing the  brush  from  some  land,  and  other  agricultural  labor. 
The  presiding  Judge  construed  the  agreement  to  be  a 
special  contract  for  the  performance  of  the  work  stipulated, 
in  consideration  of  the  occupation  of  the  land  by  the 
plaintiff  constituting  a  claim  for  damages  entirely  inde- 
pendent of,  and  unconnected  with,  the  contract  sued  on ; 
and  ruled  that  it  was  not  a  subject  for  discount.  The  de- 
fendant appealed. 

Youngi  for  the  motion. 
Thompson  ^  Keith,  contra. 

Curia,  per  Richardson,  J.  I  do  not  perceive  the 
objection  to  the  discount  offered.  If  Towers  bad  sued 
Whisenant  upon  the  agreement,  he  must  have  sued  in 
debt  or  covenant  for  the  thirty  dollars,  for  rent  due  and 
agreed  to  be  paid  for  the  use  of  the  plantation.  To  this 
demand  Whisenant  might  have  shewn  that  the  debt  bad 
been  satisfied  by  his  doing  the  work  and  services  agreed 
upon,  that  is,  all  or  a  part.  But  until  he  did  so,  the  thirty 
dollars  would  stand,  either  as  the  specific  rent  or  for  liqui- 
dated damages  for  the  non-performance  of  the  work.  In 
either  view,  it  would  constitute  a  good  chose  in  action, 
and  of  course,  a  good  discount. 

I  would  consider  the  agreement  similar  in  principle  to 
a  note  or  obligation  to  pay  so  much  money — as  for  in- 
stance, thirty  dollars  to  be  paid  in  kind,  as  pork  or  tobacco. 
The  undertaking  to  pay  in  such  chattels,  is  as  that  to  pay 
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in  money.  The  payment  must  be  proved  by  the  obligor, 
or  the  debt  in  money  remains  as  if  there  had  been  no 
alternative  at  the  option  of  the  debtor.  The  motion  is, 
therefore,  granted. 

O'Neall,   Evans,  Butler  and  Wardlaw,   JJ.  con- 
curred. 


John  E.  Ingram  vs.  J.    W.  Belk  et  at. 

A  judgment  will  not  be  set  aside  on  motion,  without  notice  to  the 
plaintiflroT  his  representatives. 

A  judgment  cannot  be  set  aside  before  a  Judge  at  chambers,  or 
before  a  Judge  sitting  in  any  other  court  than  the  court  of  the  district 
in  which  the  judgment  was  rendered 

Before  Wardlaw,  J.  at  Lancaster^  Fall    Temij  1846. 

Under  some  order  which  had  been  made  at  a  previous 
term,  in  connection  with  an  action  of  trespass  to  try  titles, 
pending  in  Lancaster  district,  between  John  E.  Ingram, 
jdaintiff,  and  John  W.  Belk  and  Robert  Belk,  defendants,  a 
rule  to  shew  cause  had  been  served  upon  John  W.  Belk 
and  Robert  Belk,  and  their  return  having  been  made,  a 
motion,  in  behalf  of  John  E.  Ingram,  was  made,  to  set 
aside  a  judgment  rendered  in  the  county  court  at  Camden, 
in  the  case  of  McCrea  and  Cantey  vs.  Joseph  Singleton^ 
which,  it  was  said,  had  been  fraudulently  or  irregularly 
revived  by  ecu  fa.  at  Camden,  in  1806. 

The  motion  was  made  on  several  grounds,  which  it  is 
deemed  unnecessary  to  state,  as  they  were  not  considered 
by  the  court. 

His  Honor  refused  the  motion,  because  it  did  not  appear 
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that  any  notice  had  been  given  to  McCrea  and  Cantey;  or 
their  representatives,  and  he  did  not  think  it  competent  for 
Any  court  to  annul  its  judgment,  rendered  in  favor  of  a 
party,  without  notice  to  that  party ;  and  because  he  thought 
the  motion  should  be  made  in  the  court  of  the  district 
where  the  judgment  was  rendered  and  recorded. 

John  E.  Ingram  appealed,  and  now  renewed  his  motion 
in  this  court. 

Thomson^  for  the  motion,  cited  7  Stat.  321. 
Cliniotij  contra. 

Curia^  per  Wardlaw,  J.  This  court  is  not  called  upon 
to  decide  how  far  the  validity  of  the  judgment  of  McCrea 
and  Cantey  against  Singleton  might  be  inquired  into, 
when  it  comes  collaterally  into  question  as  a  link  in  the 
defendant's  title  upon  the  trial  of  the  issue  in  the  case  of 
Ingram  against  Belk.  But  regarding  the  rule  and  motion 
here  presented,  as  an  independent  proceeding  to  set  aside 
and  make  void  that  judgment,  the  court  can  entertain  no 
doubt  that  the  motion  was  properly  refused,  and  upon 
proper  grounds.  The  judgment  of  a  court  would  be 
worse  than  useless,  if,  where  no  imputation  of  the  want  of 
jurisdiction  over  the  subject  was  made,  the  judgment,  after 
it  had  been  recorded,  and  even  satisfied,  might  be  revoked 
and  abrogated,  without  notice  to  the  party  in  whose  favor 
it  was  rendered. 

Even  with  such  notice,  the  proceedings  to  set  aside  a 
judgment  could  not  be  had  before  a  Judge  at  chambers, 
or,  which  is  the  same  thing,  before  a  Judge  not  sitting  in 
the  court  which  rendered  the  judgment.  The  Act  of  1818, 
7  Stat.  321,  authorises  a  Judge  at  chambers  to  hear  motions 
*^  to  set  aside  or  stay  executions."  An  execution  is  the  act 
of  the  officers  of  court,  which  has  not  undergone  the 
supervision  of  the  court ;  for  irregularity  in  the  process 
itself,  or  for  matters  supervening  the  judgment,  it  may  be 
sometimes  highly  important  that  summary  means  to  arrest 
the  execution  should  be  exerted;  but  a  judgment  is 
the  act  of  the  court,  and  if,  for  causes  which  might  have 
been  urged  against  its  being  rendered,  a  Judge,  not  hold- 
ing that  court,  should  undertake  to  annul  it,  the  distinction 
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between  term  time  and  vacation,  and  between  the  court 
and  the  Judge,  would  be  entirely  broken  down.  Motion 
refused. 

Richardson,  O'Neall,  Evans,  Butler  and  Frost, 
JJ.  concurred. 


Mary    M,   TTiomas  vs.  Dr.  Randal  Orofi. 

Forbearance  to  sue  is  a  sufficient  consideration  to  support  a  prom- 
ise to  guarantee  the  debt  of  another;  and  it  is  not  necessary  that,  at 
the  time  of  the  promise,  there  should  be  an  express  stipulation  by  the 
creditor  to  forbear  for  a  definite  time;  but  if  there  be  an  understand- 
ing, generally,  that  the  debtor  shall  be  indulged,  and  there  be  an 
actual  forbearance  for  a  reasonable  time,  it  will  be  sufficient  (a) 

On  such  a  guaranty  no  cause  of  action  accrues,  and,  consequently, 
the  statute  of  limitations  does  not  begin  to  run,  until  there  has  be^i 
forbearance  for  a  reasonable  time. 

Before  Wardlaw,  J.  at   Crreenville,  Jult/,  extra  lemij 

1845. 

Assumpsit  on  the  written  guaranties  of  two  bonds. 
The  plaintiflf  held  two  bonds  of  B.  M.  Pearson,  both  dated 
in  January,  1838,  payable  to  herself — one  the  1st  of  Janua- 
ry, 1839,  and  the  other  the  29th  of  March,  1839.  About 
the  1st.  of  February,  1839,  the  defendant,  the  brother-in- 
law  of  B.  M.  Pearson,  and  I.  L.  Pearson,  his  brother, 
signed,  in  Charleston,  writings  on  the  bonds  in  the  follow- 
ing words,  viz : 

First  bond.  <'  I  guaranty  the  payment  of  the  within 
bond. 

I.  L.  Pearson. 
R.  Croft." 
15 
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Second  bond.  ''I  guaranty  the  final  payment  of  the 
within  bond. 

I.  L.  Pearson. 
R.  Croft." 

This  action  was  commenced  in  June,  1843.  The  dec- 
laration alleged,  in  various  counts,  the  consideration  of 
each  guaranty  to  have  been  an  agreement  to  forbear  for  a 
reasonable  time — for  one  year,  for  two  years,  for  three 
years,  and  for  four  years.  The  pleas  were  the  general 
issue  and  the  statute  of  limitations. 

The  whole  testimony  was  in  writing.  The  substance 
of  it,  as  reported  by  his  Honor,  the  presiding  Judge,  to  the 
court  of  appeals,  was  as  follows. 

'^  B.  M.  Pearson  had  borrowed  money  from  the  plaintiff, 
for  which  bonds  were  given,  in  Alatama,  bearing  interest 
at  8  per  cent.  The  plaintiff,  in  Charleston,  having  heard 
some  rumors  of  B.  M.  Pearson's  embarrassment,  expressed 
her  uneasiness  to  the  defendant,  who  seemed  indignant, 
and  offered  to  guarantee  for  him  to  the  amount  of 
$100,000.  In  the  course  of  the  conversation  between  the 
parties,  at  the  time  the  guaranties  were  signed,  the  plain- 
tiff said  that  she  did  not  wish  to  sue,  and  if  she  got  the 
guaranties  she  would  be  satisfied ;  defendant  said  that  B. 
M.  Pearson  was  making  good  crops,  and  would  be  good  if 
he  got  time ;  she  said  all  she  wanted  was  interest  and  her 
debt  secured ;  but  no  time  was  stipulated,  nor  was  there 
any  special  mention  of  forbearance.  After  the  transaction 
the  defendant  wrote  to  B.  M.  Pearson,  saying  that  out  of 
regard  for  him  he  had  volunteered  to  guarantee,  as  the 
plaintiff  would  else  have  been  fretful,  and  that  B.  M. 
Pearson  would  have  no  difficulty  if  interest  was  paid 
regularly.  B.  M.  Pearson  paid  the  interest  on  the  bonds 
annually,  until  the  1st.  of  January,  1843.  The  residence 
of  the  plaintiff,  before  and  at  the  time  of  the  guaranties, 
was  in  South  Carolina.  The  next  winter  she  was  in  Ala- 
bama, and  much  with  B.  M.  Pearson,  and  she  has  since 
been  living  with  her  daughter,  Mrs.  Pickens,  in  Alabama.'' 

Under  the  instructions  of  his  Honor,  the  jury  found  for 
the  defendant.  He  was  of  opinion,  and  so  charged,  that 
no  sufficient  consideration  for  the  guaranties  had  been 
shewn,  and  that,  if  there  was  a  sufficient  consideration,  the 
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right  of  action  had  been  barred  by  the  statute  of  limitations. 

The  plaintiff  appealed,  and  now  moved  for  a  new  trial,  on 
the  ground  of  error  in  the  instructions  of  the  presiding  Judge, 

Henry,  for  the  appellant.  Under  the  construction, 
which  has  been  adopted  in  this  State,  of  the  statute  of 
frauds,  the  consideration  of  defendant's  guaranties  may  be 
shewn  by  parol.  Fyler  vs.  Oivens,  3  Hill,  48.  That 
forbearance  to  sue  is  a  sufficient  consideration,  will  hardly 
be  disputed.  Is  there  proof  of  forbearance  in  this  case? 
It  is  not  the  promise  to  forbear  which  is  the  consideration, 
but  the  actual  forbearance.  The  stipulation  to  forbear 
need  not  be  for  a  definite  time ;  it  is  enough  if  it  be  to 
forbear  indefinitely,  followed  by  an  actual  forbearance  for 
a  reasonable  time.  Cro.  Jac.  683;  4  Johns.  R.  237;  1 
Saund.  R.  210. 

When  did  the  statute  of  limitations  begin  to  run? 
Surely  not  until  there  had  been  forbearance  for  a  reasona- 
ble time.  This  question  should  at  least  have  been  sub- 
mitted to  the  jury. 

Waddy  Thompson  and  Perry,  contra.  There  was  no 
proof  of  any  promise  to  forbear  at  all.  But  supposing 
there  was  some  understanding  that  there  should  be  a  for- 
bearance, yet  it  is  not  sufficient  to  support  the  promise, 
1st.  because  it  was  too  indefinite,  and  2d.  because  it  was 
not  binding  on  the  plaintiff.  If  the  promise  to  pay  the 
debt  was  void  when  made,  for  want  of  consideration,  the 
subsequent  forbearance  did  not  make  it  good.  They  cited 
Cro.  Jac  19 ;  Cro.  Car.  241 ;  1  Penn.  R.  383 ;  3  Amer. 
Jur.  273;  4  Munf.  273;  2  Hen.  and  Munf.  124;  3  McC. 
160;  Pow.  on  Con.  174,  213;  Ch.  on  Con.  27;  1  Saund, 
PI.  &  Ev.  147 ;  1  Rich.  9 ;   2  N.  &  McC.  136. 

Is  not  the  plaintiff  barred  by  the  statute  of  limitations? 
I  Mill,  168 ;  2  lb.  441 ;  2  Bail.  644 :  1  Bail.  620. 

Curia,  per  O'Neall,  J.  In  this  case  there  are  two 
questions  ;  1st.  Are  the  guaranties  without  consideration  ? 
2d.  Is  the  plaintiff  barred  by  the  statute  of  limitations  ? 

1.  That  forbearance  is  a  sufficient  consideration  to  sup- 
port a  promise  to  guarantee  an  existing 'debt,  cannot  be 
doubted ;  for  the  debtor  obtains  advantage,  delay  of  pay- 
ment^ thereby ;  and  the  creditor  is  put  to  disadvantage,  by 
having  the  payment  of  his  debt  postponed.     This  makes 


116  Thomas  vs.  Croft. 

forbearance  a  sufficient  consideration  to  support -a  collateral 
promise,  within  all  the  rules  laid  down  in  the  elementary 
books ;  and  I  do  not  understand  this  to  be  denied  by  the 
learned  counsel  for  the  defendant.  They,  however,  con- 
tend, that  without  an  express  stipulation  for  forbearance, 
for  a  definite  time,  at  the  making  of  the  contract  of  guar- 
anty, the  consideration  would  not  be  sufficient.  But  I  am 
satisfied,  it  the  guarantors  sign  the  guaranty  upon  an  un- 
derstanding that  the  debtor  should  be  indulged  generally, 
and  there  be  an  actual  forbearance  for  a  reasonable  time, 
it  is  enough.  Such  seems  to  have  been  the  opinion  of 
that  eminent  Judge,  Hobart,  in  the  case  of  Mapes  vs. 
Sidney^  Cro.  Jac.  683.  In  that  case  it  was  held,  by  the 
whole  court,  that  a  general  forbearance  to  sue,  accompa- 
nied by  an  averment  that  the  plaintiff  did  forbear  to  sue 
for  a  long  time,  to  wit,  a  year  and  a  half,  would  be  a  suffi- 
cient legal  consideration  to  support  the  promise  to  guaran- 
tee the  existing  debt  of  a  third  person.  It  is  true,  Hutton 
and  Winch  held  that  the  "forbearance  to  sue,"  should  be 
considered  a  total  and  absolute  forbearance.  Hobart,  how- 
ever, held,  as  I  think  most  corjectly,  that  forbearance  for  a 
reasonable  time  was  enough,  and  that  this  was  shewn  by 
the  pleadings,  and  therefore  the  plaintiff  was  entitled  to 
recover.  This  view  of  the  C.  J.  has  met  with,  I  think,  a 
much  more  general  concurrence  than  that  of  his  brethren. 
The  case  of  Elting  vs.  Vanderlyn^  4  Johns.  R.  237,  adopts 
fully  the  judgment  of  C.  J.  Hobart ;  for  the  court  there 
distinctly  say,  forbearance  generally  is  sufficient  conside- 
ration "without  setting  forth  a  specific  time.  There  was," 
say  they,  "a  total  forbearance  for  a  long  time,  which 
brings  the  case  within  Mapes  vs,  Sidney?^ 

In  this  case,  if  it  be  assumed  that  there  was  no  stipula- 
tion how  long  the  plaintiff  should  forbear,  but  that  she 
agreed  to  forbear  generally,  and  did  actually  forbear  for 
more  than  four  years,  it  is,  according  to  these  cases,  amply 
sufficient  to  support  the  promise  of  the  defendant  to  guar- 
antee the  debt  of  his  brother-in-law.  Bird  M.  Pearson. 

But  I  think  it,  is  to  hie  gathered  from  the  case  that  the 
understanding  between  the  parties  was  that  the  plaintiflf 
should  forbear  to  sue  as  long  as  the  interest  on  her  debt 
was   annually   paid,   and    this   would   be   a  forbearance 
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of  such  a  definite  character  as  would  relieve  the  case 
from  the  defendant's  objection.  The  plaintiff  had  been 
informed  that  Pearson  was  in  doubtful  circumstances ;  to 
the  defendant  she  communicated  her  fears  about  the  safety 
of  her  debt;  this  he  met  by  an  assurance  that  Pearson 
was  making  fine  crops,  and  if  she  would  give  him  time  he 
would  be  good  for  her  debt.  After  making,  in  substance, 
this  statement,  her  daughter  proves  that  her  mother,  the 
plaintiff,  said  to. the  defendant,  '*  all  she  wanted  was  to  get 
the  interest  on  her  money,  and  have  her  debt  secured,  and 
if  he.  Dr.  Croft,  and  I.  L.  Pearson,  would  guarantee  the  pay- 
ment of  the  bonds,  she  would  be  satisfied.  She  said  she 
did  not  wish  to  sue  the  bonds ;  that  she  only  wanted  the 
debt  secured,  and  that  she  would  be  satisfied  with  the 
guaranties  of  those  gentlemen."  In  consequence  of  this, 
the  defendant  and  I.  L.  Pearson  signed  the  guaranties. 
Taking  all  these  facts  together,  it  seems  to  me  to  be  plain 
that  it  was  the  understanding  between  the  plaintiff  and  the 
guarantors,  that  if  they  would  guarantee  the  bonds,  she 
would,  as  long  as  Pearson  paid  the  interest  annually,  for- 
bear to  sue.  This  conclusion  is  much  strengthened  by 
the  fact  that  Pearson  paid  the  interest  to  January,  1843, 
and  that  the  plaintiff  did  not  sue  until  after  that  time.  If, 
however,  there  be  a  doubt  about  this  construction,  still,  on 
the  motion  to  set  aside  the  verdict  found  under  instructions, 
which  assumed  that  there  was  no  proof  to  establish  for- 
bearance for  a  definite  time,  it  is  enough  that,  in  our 
judgment,  there  are  facts  from  which  a  jury  may  find  as  I 
have  suggested.  If  that  should  ultimately  be  the  conclu- 
sion of  the  jury,  there  can  be  no  doubt  about  the  defend- 
ant's liability ;  for  then  his  written  promises  to  guarantee 
Pearson's  bonds,  would  be  fully  within  Fyler  vs.  Given^^ 
3  Hill,  48.  For  then  the  promise  here,  would,  as  there,  be 
predicated  of  a  forbearance  to  sue  for  a  definite  time ;  and 
although  not  appearing  in  the  writing,  yet  that  considera- 
tion being  proved  by  evidence  aliunde,  would  be  enough 
to  support  the  action. 

2.  If  I  am  right  in  this  construction  of  the  testimony, 
there  can  be  no  pretence  for  the  statute  of  limitations ;  for, 
until  there  wds  a  default  in  the  payment  of  interest,  the 
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plaintiff  would  have  had  no  right  of  action  against  the 
defendant.  But  I  am  persuaded  that  in  no  point  of  view 
can  the  statute  be  a  defence ;  for  the  rule  is  clear  that 
"  the  statute  of  limitations  does  not  begin  to  run  or  operate 
from  the  time  when  a  contract  is  actually  made,  unless  a 
full  and  complete  cause  of  action  instantly  accrue  there- 
ony  Ang.  on  Lim.  181. 

Let  it  be  asked  what  cause  of  action  the  plaintiff  had  on 
the  guaranty  on  the  day  of  its  date  ?  It  is  itself  collateral 
and  conditional,  only  to  be  enforced  if  the  original  debtor, 
Pearson,  does  not  pay.  The  plaintiff  agreed  to  forbear  to 
sue  him,  and  that  is  the  consideration  of  the  defendant's 
promise.  How  then  can  she  have  any  right  to  sue  Atm, 
until  she  has  at  least  forborne  to  sue  the  original  debtor 
for  a  reasonable  time  t  It  is  clear  she  has  none.  What 
is  that  reasonable  time?  Not  less  than  a  year  and  a  day, 
would  be  the  answer  of  Mapes  vs.  Sidney.  Here  the 
facts  lead  to  the  same  conclusion.  Dr.  Croft  said,  Pearson 
is  making  good  crops;  give  him  time,  and  he  will  be  able 
to  pay.  The  defendant  signed  the  guaranty,  February, 
1839 ;  the  least  he  could  expect  or  demand  was,  that 
Pearson  should,  before  suit  or  demand  of  payment,  be 
allowed  to  make  one  more  crop.  That,  in  any  point  of 
view,  would  carry  the  forbearance  to  October  or  November, 
1839,  and,  possibly,  to  January,  1840.  Any  of  these  pe- 
riods is  enough  for  the  plaintiff;  for  her  writ  was  sued  out 
in  June.  1843,  and  four  years  had  not  therefore  elapsed 
from  the  accrual  of  her  right  to  sue  the  defendant.  The 
motion  to  set  aside  the  verdict,  and  for  a  new  trial,  is 
granted. 

Richardson,  Evans,  Butler  and  Frost,  JJ.  con- 
curred. 


{a)  Johnson  vs.  Whitckeott,  1  Roll.  Abl*.  24,  pi.  33,  and  the  lan- 
guage of  WhashingtoD,  J.  in  Lansdale  vs.  Browne  4  Whash.  C.  C. 
R.  151,  support  the  doctrine  of  this  case,  that  forbearance  to  sue  for 
a  reasonable  or  convenient  time,  is  a  sufficient  considers tion  to  support 
a  promise  to  answer  for  the  debt  of  another.  For  the  general  rules 
on  the  question,  when  forbearance  to  sue  is,  and  when  it  is  not,  a 
sufficient  consideration,  see  1  Wheat  Sel.  48,  et  sea;  I  Step.  N, 
P.  256.  R 
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Pulaski^  Jacks  ^  Co.  vs.  W.  W.  Ward  ^  Co. 

Where  a  new  trial  is  granted,  evidence,  taken  by  commission  and 
produced  on  the  former  trial,  may  be  used  on  the  new  trial,  whether 
it  has,  in  the  mean  time,  been  kept  by  the  clerk  or  the  attorney. 

Where  parties  join  in  a  commission  to  take  the  examination  of 
witnesses,  either  party  may  use  it  on  the  trial.  One  party,  therefore, 
cannot  withdraw  his  cross  interrogatories  and  the  answers  thereto,  if 
the  other  party  desires  to  use  them. 

To  support  a  motion  for  a  new  trial  on  the  ground  of  misconduct 
of  jurors,  as  a  general  rule,  affidavits  of  such  misconduct  will  not  be 
heard,  unless  they  were  served  on  the  jurors  whose  conduct  is  im- 
peached, before  the  adjournment  of  the  court  at  which  the  trial  was 
had. 

A  new  trial  on  the  ground  of  misconduct  of  jurors,  in  separating 
before  they  were  agreed  on  their  verdict,  is  discretionary  with  the 
court,  and  confined  to  cases  of  abuse,  and  is  invariably  refused  where 
no  injury  has  ensued.    Per  CV  Neall,  J. 

Before  CNeall,  J.  at  Fairfield^  July,  Extra  Term^  1845. 

The  Report  of  his  Honor  the  presiding  Judge  is,  inter 
aliay  as  follows : 

"  This  was  an  action  of  assumpsit  to  recover  for  goods 
sold  and  delivered.  When  the  case  was  opened,  the  plainT- 
tiff  proposed  to  read  the  depositions  of  William  A.  Wood- 
ruff, a  witness  residing  in  New  York,  who  had  been  exam- 
ined by  commission,  which  had  been  read  on  both  the  for- 
mer trials.  Mr.  Boyce  objected  to  the  reading  of  the  same, 
as  they  had  not  been  deposited  with  the  clerk,  as  required 
by  Walton  vs.  Bosticky  1  Brev.  162.  It  is  true  the  court, 
in  that  case,  in  directing  that  a  commission  published,  and 
the  examination  of  the  witnesses  read  on  a  former  trial, 
might  be  read  on  the  next  trial,  said  that  the  evidence  so 
to  be  read  must  be  placed  in  the  hands  of  the  clerk.  There 
was  nothing  in  that  case  requiring  any  such  decision ; 
it  is,  therefore,  a  mere  ohitery  and  in  practice  has  never 
since  been  attended  to.  There  is  no  necessity  for  any 
such  course  of  practice.  For  it  is  impossible  that  the  depo- 
sitions can  be  altered,  or  added  to,  without  detection.  And 
in  the  hands  of  the  attorney,  there  is  as  little  danger  of  any 
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8a3h  thing  as  in  the  hands  of  the  clerk.  The  depositions 
in  this  case  had  been  twice  carried  up  to  the  court  of  ap- 
peals, and  could  not,  therefore,  have  been  in  the  clerk's 
office. 

"The  defendants  declined  to  read  their  cross  interroga- 
tories to  this  witness,  and  moved  to  withdraw  them.  The 
plaintiffs  claimed  that  they  should  be  read.  I  refused  to 
allow  the  defendants  to  withdraw  them,  and  allowed  the 
plaintiffs  to  read  them. 

"  I  am  not  aware  that  there  was  any  improper  conduct 
on  the  part  of  the  jury  after  they  had  retired  ;  nothing  of 
that  kind  was  brought  to  my  knowledge  ;  and,  from  their 
intelligence  and  respectability,  I  should  be  slow  to  believe 
they  acted  improperly." 

The  verdict  was  for  the  plaintiffs. 

The  defendants  appealed,  on  the  grounds,  inter  alia,  as 
follows. 

1.  Because  the  presiding  judge  erred  in  allowing  plain- 
tifis  to  read  the  evidence  taken  by  commission,  as  said  evi- 
dence had  not  been  deposited  with  the  clerk  of  the  court 
since  the  last  trial,  and  had  remained  in  the  hands  of 
plaintiffs'  attorneys. 

2.  Because  the  presiding  Judge  erred  in  refusing  leave 
to  defendants  to  withdraw  the  cross  interrogatories  pro- 
pounded by  them  on  a  previous  trial,  but  allowed  plaintiffs 
to  use  the  same,  against  the  wishes  of  defendants. 

3.  Because  the  jury  acted  improperly  after  they  had  re- 
tired to  consider  of  their  verdict,  some  of  the  jury  having 
left  the  jury-room  and  gone  to  the  tavern  late  at  night. 

Boyce,  for  the  motion. 
Or  egg,  contra. 

Curia,  per  O'Neall,  J.  The  three  grounds  of  appeal 
urged  on  the  argument  of  this  case  here  will  be  alone  no- 
ticed ;  the  others  are  considered  as  abandoned. 

1st.  In  Walton  vs.  Bostick,  1  Brev.  162,  it  was,  as  is 
observed  in  the  report,  resolved  by  the  court  that  "  in  all 
cases  where  a  new  trial  is  granted,  the  evidence  taken  by 
commission,  and  produced,  or  ready  to  be  produced,  on 
the  former  trial,  or  which  would  have  been  proper  evi- 
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dence  on  the  former  trial,  if  produced,  shall  be  admitted 
upon  the  new  trial,  in  the  same  manner,  and  liable  to  the 
same  objections,  and  no  other,  to  which  the  same  would 
have  been  liable,  if  offered  upon  the  former  trial.  Bat 
such  evidence  taken  and  used,  or  taken  to  be  used,  on  the 
£>rmer  trial,  must  be  placed  in  the  hands  of  the  clerk  of 
the  court  where  the  new  trial  is  to  be  had."  As  was  ob- 
served in  the  report,  if  the  point  ruled,  that  the  examina- 
tion of  the  witnesses  used  on  a  former  trial,  must,  to  be 
used  on  a  second  trial,  be  deposited  with  the  clerk,  is  re- 
lied upon  as  authority  then  it  is  plain,  it  can  have  no  such 
effect,  for  it  was  not  necessary  to  the  case.  The  point 
arising  in  it,  was  whether  the  examination  previously  used 
could  be  read  on  the  second  trial.  The  judgment  of  the 
court  that  it  could,  is  authority ;  the  qualification  is  a  mere 
obiter.  But  if  the  whole  resolution  be  taken  as  a  rule  of 
the  court,  then  it  is  enough  to  say  that  the  rule,  although 
made  in  1802,  was  not  published  until  1839  ;  and  in  that 
time,  thirty-seven  years,  an  inveterate  practice  has  grown 
up,  entirely  disregarding  the  qualification  that  the  exami- 
nation used  should  be  deposited  With  the  clerk,  to  entitle 
the  party  to  read  it  on  the  second  trial.  There  is  no  abuse 
in  the  practice  which  would  induce  us  to  enforce  the  for- 
mer qualification.  Indeed,  the  practice  now  settled,  that 
the  examination  of  a  witness,  read  on  one  trial,  may  be  used 
on  every  successive  new  trial  of  the  same  case,  no  matter 
whether  it  is  kept  by  the  clerk  or  the  attorney,  is  so  con- 
venient, and  so  little  liable  to  abuse,  that  this  is  the  first 
time  in  which  it  has  been  questioned,  although  Judge  Bre- 
vard's reports  have  been  for  six  years  in  the  hands  of  the 
profession. 

2d.  In  the  same  case  it  was  held  that  "  where  parties 
join  in  a  commission  to  take  the  examination  of  witnesses, 
and  the  commission  is  returned  into  the  court,  either  party 
may  move  for  publication,  and.  neither  can  [object  to  it ; 
both  having  an  interest  in  the  evidence  thus  procured ; 
and  the  court  having  possession  of  it,  will  allow  both  parties 
the  benefit  of  it."  This  resolution  was  necessary  to  a  de- 
cision of  a  point  arising  in  that  case,  and  has  ever  since 
been  followed.  Under  the  rule  established  by  it,  it  has 
16 
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always  be^^  al^.w;ed,t;o,)eitI;uer  pa^rty  to  use  the  questions  of, 
and  answers  to,  his  adversary. 

3d.  The  3d  ground,  that  the  jurors  acted  improperly,  by 
some  of  them  leaving  the  jury  room  after  they  had  retired, 
and  before  they  had  agreed,  must  be  next  considered.  It 
was  objected  here  by  the  plaintiffs  that  the  affidavits  to 
support  that  ground  could  not  be  heard,  inasmuch  as  they 
were  not  gerved  on  the  juror  whose  conduct  is  challenged, 
until  after  the  acljournment  of  the  court ;  and  it  appears 
that  such  is  the  fact. 

In  Hcurding^s  case,  2  Bay,  '267,  and  Key  vs.  Uolemany 
lb.  315,  the  court  laid  down  the  rule  that  they  would  not 
hear  affidavits  of  the  misconduct  of  a  juror  unless  copies 
of  such  affidavits  were  served  on  him  before  the  adjourn- 
ment of  the  court.  We  will  not  say  that  this  rule  of  prac- 
^ce  is  so  inflexible  that  there  may  not  be  exceptions  to  it. 
But  in  a  case  like  the  present,  where  the  verdict  was  ren- 
dered on  Tuesday,  and  the  court  sat  till  Saturday,  late  in 
the  day,  there  can  be  no  reason  for  departing  from  the  de- 
cision. The  court,  therefore,  will  not  hear  the  affidavits. 
But  to  be  sure  that  there  had  been  no  tampering  with  the 
purity  of  jury  trials,  we  have  looked  into  the  affidavits, 
ap,d  find  that  the  juror  who  left  the  room,  did  so  to  obtain 
Vvater  for  one  of  his  fellows,  and  that  his  judgment,  or 
that  of  his  brethren,  was  not  in  any  way  affected  by  it. 
St|II,  we  take  this  occasion  to  say,  that  the  juror's  conduct 
w^s  very  improper,  and  that  if  it  had  been  brought  to  the 
view  of  the  judge  below,  the  juror,  and  the  constable  having 
the  jury  in  charge,  would  have  been  severely  punished. 

It  may  not  be  improper  here  to  say  that  I  entirely  ap- 
prove of  the  rule  stated  in  Graham  on  New  Trials,  ch.  iv. 
§  6,  p.  85,  as  to  the  effect  of  the  misconduct  of  jurors  in  sepa- 
rating before  they  are  agreed  on  a  verdict,  on  a  motion  for 
a  new  trial.  "  Upon  this  point,"  he  says,  "  the  practice  in 
this  country  appears  to  have  resolved  itself  into  the  exer- 
cise of  a  judicial  discretion,  confining  the  motion  for  a  new 
trial  to  the  question  of  abuse,  and  invariably  denying  the 
application  where  no  injury  has  ensued."  The  motion  is 
dismissed. 

Richardson,  Evans,  Butler,  Wardlaw  and  Frost, 
JJ.  concurred. 
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Jonathan  J.  Mann  v^.  Robert   Mann^   administrator  of 
Gilbert  Mahn. 

The  plaintiff 's  uncle,  having  no  children  himself,  on  his  death  bed 
was  anxious  to  bestow  some  bounty  on  the  plaintiff,  at  the  time  an 
infant  one  or  two  years  old,  and  with  that  view  requested  his  father, 
the  defendant's  intestate,  to  take  charge  of  a  eertain  fund  and  pay  it 
over  to  the  pkintiff  when  he  became  of  age.  The  father  undertook 
the  agency,  and  in  due  time  collected  the  fund,  and  put  it  out  at  in- 
terest for  the  benefit  of  the  plaintiff  Until  the  time  of  his  death,  a 
period  of  more  than  eighteen  years,  he  held  or  had  control  of  the 
fund  in  right  of  the  plaintiff,  and  repeatedly  acknowledged  the  plain- 
tiff's right  to  it ;  and  during  that  time  no  demand  or  claim  was  ever 
made  on  him  for  the  fund  by  any  distributee,  creditor  or  representa- 
tive of  the  deceased  benefactor.  Held^  in  an  action  of  indebitatus  <iS' 
sumpsit  for  money  had  and  received  for  the  use  of  the  plaintiff  by  the 
defendants  intestate,  that  the  plaintiff  was  entitled  to  recover. 

5«/bre  Wardl AW,  J.  at  Abbeville^  July^  extra  Terniy  1846. 

This  was  an  actioa  of  indebitatus  assumpsit  for  money 
had  and  received. 

Gilbert  Mann  was  the  father  of  Robert  Mann,  Jonathan 
Mann,  (now  deceased,)  and  Crawford  Mann ;  the  plaintiff 
is  the  son  of  Crawford  Mann. 

In  1823,  (when  the  plaintiff  was  one  or  two  years  old,) 
Jonathan  Mann,  being  on  his  death  bed,  spoke  of  a  demand 
for  fifty  dollars  which  he  had  against  Christian  Barnes ; 
and,  in  presence  of  several  members  of  the  family,  directed 
his  father  to  collect  the  money  from  Barnes,  and  keep  it 
for  Johnny — meaning  the  plaintiff.  The  father  said  he 
would  do  so  if  his  son  desired  it ;  and  Jonathan,  his  son, 
repeated  his  wish.  Some  years  afterwards  the  father  re- 
peatedly said  that  he  had  collected  the  money,  and  he  was 
keeping  it  for  Johnny ;  would  keep  it  till  Johnny  came  of 
age.  On  his  death  bed,  in  1842,  the  father  spoke  of  the 
money  as  lent  out  for  Johnny  ;  and  said,  if  Robert,  to  whom 
it  was  lent,  would  not  pay  it,  his  (the  father's)  estate  would 
be  good  for  it.  Robert  then  agreed  to  pay  it ;  but  now,  as 
administrator  of  his  father,  refused  to  do  so. 


124  Mann  vs.  Mann. 

The  presiding  Judge  granted  a  motion  for  a  nonsuit^^ 
conceiving  that  what  Jonathan  had*  said  amounted  to  nei- 
ther a  nuncupative  will^  nor  a  donatio  mortis  catisa ;  that 
the  father  was  answerable  as  executor  de  son  tort  to  cre-^ 
ditors  and  next  of  kin ;  and  that  his  promise  to  keep  the 
money  for  the  plaintiff  was  nudum  pactum. 

The  plaintiff  appealed,  and  now  moved  that  the  non-suit 
be  set  aside. 

JoneSf  for  the  motion. 
McOowen^  contra. 

Curia^  per  Butler,  J.  The  summary  of  the  case  before 
us  is  this.  An  uncle,  having  no  children  himself^  on  his 
death  bed  was  anxious  to  bestow  some  bounty  on  the  plain^ 
tiff — ^at  the  time  an  infant  in  the  arms — and  with  that  view 
requested  his  father,  the  intestate  of  defendant,  to  take 
charge  of  a  certain  fund  and  to  pay  it  over  to  the  object 
of  his  bounty  when  he  became  of  age.  The  father,  in 
pursuance  of  the  request,  undertook  the  agency,  and  in 
due  time  collected  the  fund,  and  put  it  out  at  interest  for 
the  benefit  of  the  plaintiff.  Until  the  time  of  his  death,  he 
acknowledged  a  continuing  liability  to  account  for  the 
money  thus  received,  in  fulfilment  of  the  understanding 
with  his  deceased  son,  and  in  discharge  of  his  trust.  For 
more  than  eighteen  years  he  held  or  had  the  control  of  the 
money  in  right  of  the  plaintiff ;  and  during  that  time  no 
demand  or  claim  was  ever  made  on  him  by  any  of  the  dis-^ 
tributees  of  the  deceased  benefactor. 

I  have  used  the  word  bounty ;  for  in  its  origin  the  ben- 
efit intended  for  the  plaintiff,  by  the  dying  request  of  his 
uncle,  could  not  well  be  regarded  either  as  a  bequest,  nor, 
perhaps,  could  it  operate  as  a  valid  gift.  The  plaintiff 's 
right  depends  on  another  view  of  the  subject,  to  wit,  on  the 
length  and  character  of  the  intestate's  possession  of  the 
fund.  Under  the  circumstances  of  such  a  possession, 
could  any  one,  at  the  death  of  Gilbert  Mann,  have  legally 
claimed  the  fund  besides  the  plaintiff.?  If  any  others 
could,  it  must  have  been  the  administrator  or  distributees 
of  Jonathan  Mann.  If  we  suppose  that  administration  has 
been  committed  to  any  one,  it  most  likely  must  have  been 
done  shortly  after  the  death  of  the  deceased.     In  that  sup- 
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position,  a  right  of  action  would  have  immediately  accrued 
to  the  administrator,  and  has  been  long  ago  barred  by  the 
operation  of  the  statute  of  limitations  ;  the  statuory  period 
having  more  than  quadrupled  itself  since  the  intestate  took 
charge  of  the  fund  in  question.  It  was,  therefore,  in  his 
power,  during  his  lifetime,  to  have  resisted  the  demand  of 
an  administrator  representing  the  claims  of  creditors.  His 
possession,  in  whatever  light  it  may  be  regarded,  was  ad- 
verse to  any  other  claim  than  that  of  the  plaintiff;  and  we 
have  every  reason  to  believe  that  he  would  have  protected 
that  claim  in  preference  to  all  others. 

But  another  view  has  been  suggested  and  insisted  on ; 
that  is,  that  Gilbert  Mann,  in  legal  contemplation,  received 
the  money  under  a  trust,  to  hold  it  as  executor  de  son  tort 
for  the  distributees  or  next  of  kin  of  Jonathan  Mann.  From 
the  circumstances  attending  the  original  transaction,  we 
have  many  reasons  to  conclude  that  the  distributees  were 
not  unacquainted  with  the  request  of  their  relative,  and 
the  manner  in  which  the  fund  was  held  in  compliance 
with  it. 

It  was  surely  competent  for  them  to  consent  to  such  an 
arrangement  without  insisting  on  their  strict  legal  rights. 
Persons  may  waive  their  rights,  at  law,  for  any  purpose ; 
and  when  it  is  done  with  a  view  of  subserving  the  designs 
or  gratifying  the  wishes  of  a  djring  relative,  such  conduct 
has  the  sanction  of  highly  worthy  and  even  pious  consid- 
erations to  sustain  it.  I  can  see  no  reason  to  suppose  that 
the  relatives  and  distributees  of  Jonathan  Mann  were  in- 
different to  such  considerations ;  and  it  is  almost  certain 
that  his  estate  has  now  no  unsatii^fied  creditors.  An  acqui- 
escence for  nineteen  years  would  raise  the  presumption — 
if  it  does  not  confirm  the  belief — that  all  the  parties  inter- 
ested in  this  fund  have  assented  to  all  that  has  been  done 
in  relation  to  it.  They  have  not,  and  I  will  venture  the 
assertion,  they  will  not  lay  any  claim  to  it.  If  any  should 
think  proper  to  do  so,  let  them  do  it  after  the  fund  has 
been  paid  over  to  the  party  entitled  to  receive  it,  and  for 
whose  use  it  has  been  so  long  held. 

This  suggests  another  view  of  the  subject,  and  that  is 
in  relation  to  the  rights  of  the  intestate  and  his  adminis- 
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trator  :  can  the  defendant  withhold  the  money  in  right  of 
his  intestate's  estate  ?  I  think  it  very  clear  that  the  intes- 
tate could  not,  and  would  not,  himself,  have  claimed  the 
money  in  his  own  right  against  the  demand  of  the  plaintiff. 
He  held  the  money  under  a  continuing  and  subsisting 
trust  at  his  death,  or  shortly  before  it,  for  the  plaintiff.  He 
could  not,  therefore,  have  availed  himself  of  the  statute  of 
limitations,  to  defeat  a  right  which  he  had  so  long  acknowl- 
edged. Nor  is  there  any  reason  to  believe  that  he  would 
have  done  so  under  any  circumstances.  Respect  for  the 
dead,  and  duty  to  the  liting,  would  have  forbid  it.  His 
moral  disposition  on  the  subject  would  have  coincided  with 
his  legal  liability.  Having  accepted  the  charge  of  the 
money  for  the  plaintiff,  he  was  bound,  under  every  obliga- 
tion, to  pay  it  over  to  him. 

So  far  as  it  regards  the  rights  of  others,  in  legal  contem- 
plation, his  possession  was  that  of  the  plaintiff ;  and  so  far 
as  it  regarded  any  rights  of  his  own,  they  were  limited  by 
his  trust,  and  could  not  exist  in  opposition  to  it. 

Now,  can  this  defendant  be  allowed  to  assume  a  differ- 
ent position  from  that  of  his  intestate  in  his  life  time  ?  If 
so,  the  representative  can  do  what  his  intestate  could  not 
have  done  himself.  He  can  evade  a  liability  which  the 
intestate  could  not  have  evaded. 

The  ground  on  which  the  defendant  resists  the  plaintiff's 
demand  is,  I  think,  pretensive  and  without  foundation,  and 
does  not  deserve  the  countenance  of  this  court.  Ex  equo 
et  bono,  the  plaintiff  is  entitled  to  the  money ;  and,  from 
the  shewing  made  to  us,  the  defendant  must  pay  it  over  to 
him.  In  his  scruples  for  the  unasserted  rights  of  others, 
there  is  too  much  reason  to  believe  that  he  is  a  good  deal 
influenced  by  an  eye  to  his  own  interests. 

For  the  purpose  of  having  the  case  tried  on  its  merits, 
according  to  such  evidence  as  may  be  adduced  on  another 
trial,  the  motion  to  set  aside  the  non-suit  is  granted. 

Richardson,  O'Neall,  Evans,  and  Frost,  JJ.  con- 
curred. 

Wardla*w,  J.  I  now  perceive  good  reason  for  sustaining 
this  action  upon  an  express  promise ;  but  that  there  may 
be  a  new  trial  without  any  prejudice,  I  will  remark  that  I 
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reported  the  facts  strongly  in  favor  of  the  pJaintiff,  in  order 
that,  upon  his  motion  to  set  aside  the  non-suit,  he  might 
have  the  full  benefit  of  all  he  supposed  he  had  proved. 


Jonathan  Abercrornbie  vs.  A.   Y.  Owings  et  al. 

Plaintiff  agreed  to  sell  to  defendant  a  parcel  of  land  at  $7  per  acre. 
A  survey  was  made  to  ascertain  the  quantity,  and  it  was  reported  to 
be  85  acres,  but  some  doubts  were  entertained  as  to  the  correctness 
of  the  survey,  and  the  parties  agreed  that  any  error  should  be  after- 
wards corrected  A  conveyance,  with  the  usual  warranty,  describing 
the  land  correctly  by  its  metes  and  bounds,  and  as  containing  85  acres 
more  or  less,  was  made,  and  sealed  notes  given  to  the  plaintiff  for  the 
purchase  money.  It  was  afterwards  ascertained  that  the  true  quanti- 
ty oi  the  parcel  of  land  was  73  acres.  Hddy  in  an  action  on  the 
notes,  that  under  the  discount  law  of  this  State,  the  defendant  was 
entitled  to  a  deduction  for  12  acres. 

In  an  action  at  law  on  a  note  or  bond  given  for  the  purchase 
money  of  land,  the  purchaser  may,  by  way  of  discount,  deduct  from 
the  price  agreed  on  any  equitable  demand  he  may  have  against  the 
seller,  growing  out  of  any  mistake  or  misrepresentation,  whether 
fraudulent  or  not,  in  reference  to  the  quality  or  quantity  of  tbe  land. 

Before  YfA.B.iy'LAvr^  J.  at  Laurens^  Spring   Term,  1846. 

The  report  of  his  Honor  the  presiding  Judge  is  as  fol- 
lows. 

'*This  action  was  brought  upon  two  notes  under  seal. 
The  defendant  contended  for  an  abatement,  by  reason  of 
a  deficiency  in  the  quantity  of  the  land  for  which  the  notes 
were  given,  insisting  that  by  mistake  the  notes  were  given 
for  a  larger  sum  than  according  to  the  agreement  of  the 
parties  they  should  have  been  given  for. 

"It  appeared  that  the  parties  agreed  upon  a  sale  of  a 
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parcel  of  land,  to  be  made  by  the  plaintiff  to  the  defendant 
Owings,  at  $7  per  acre ;  that  a  survey  was  made  to  ascer- 
tain the  quantity,  and  it  was  reported  to  be  85  acres ;  but 
the  day  being  very  wet,  and  the  circumstances  unfavora- 
ble to  exact  measurement,  the  surveyor,  Gilbert,  expressed 
doubts  as  to  the  correctness  of  the  survey,  and  the  parties 
agreed  that  any  error  should  be  afterwards  corrected,  it 
being  then  expected  that  in  a  short  time  the  same  surveyor 
would  survey  all  the  lands  of  the  defendant,  including  this 
parcel.  A  week  or  two  afterwards,  a  conveyance  of  the 
parcel  was  made  by  the  plaintiff  to  the  defendant,  in  which 
the  consideration  is  expressed  to  be  $595,  and  the  parcel 
of  land  is  described  as  a  tract  containing  85  acres,  more 
or  less,  situate  <&c.  and  bounded  by  lines  beginning  at  a 
corner,  and  running  thence  Ac.  according  to  the  plat 
made  by  the  surveyor,  Gilbert.  A  payment  of  $75  was 
then  made  by  the  defendant,  and  the  notes  in  question 
taken  for  $520. 

"Afterwards  it  was  ascertained  that  an  error  had  been 
committed  in  Gilbert's  survey,  and  that  the  true  quantity  of 
the  parcel  was  only  73  acres. 

'^The  plaintiff  objected  to  all  proof  of  any  agreement 
prior  to  the  conveyance,  and  insisted  that  it  conclusively 
showed  the  true  bargain,  and  contained  no  warranty  of 
quantity. 

"I  thought  that  the  recital  of  the  consideration  in  the 
deed  was  not  conclusive,  and  that  evidence  was  admissible 
to  show  a  mistake  in  the  quantity,  which  was  the  basis  of 
the  computation  upon  which  the  notes  were  given,  and  I 
instructed  the  jury  that  they  might  (if  satisfied  of  the 
agreement  of  the  parties,  and  of  the  error  in  the  first  sur- 
vey) allow  a  deduction  for  12  acres  at  $7  per  acre.  The 
jury  found  accordingly." 

The  plaintiff  appealed,  on  the  following  grounds. 

1.  Because  his  Honor  erred  in  admitting  evidence  of  a 
parol  agreement,  made  before  the  execution  of  the  deed, 
that  if  any  error  in  the  survey  was  discovered,  it  was  to 
be  corrected ;  although  there  is  no  warranty  in  the  deed 
as  to  quantity. 
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2.  Becaase  it  is  respectfully  submitted  that  such  parol 
agreement  was  concluded  by^  and  merged  in,  the  deed  of 
conveyance,  and  if  the  defendants  could  not  avail  them^^ 
selves  of  a  deficiency  under  the  warranty  in  the  deed,  they 
could  not  do  so  under  the  said  parol  agreement. 

3.  Because  his  Honor  erred  in  charging  the  jury  to  al« 
low  the  discount  for  12  acres  at  $7  per  acre  and  interest 
thereon,  under  the  above  circumstances. 

Sullivan,  for  the  motion,  cited  Rice  Eq.  55 ;  2  Sp.  68^* 

1  Rich.  417. 

Taufiff,  contra,  cited  1  McC.  121 ;  Harp.  292;  4  McC. 
235  ;  1  Bail.  128  ;  2  HiU,  658. 

Curia,  per  Richardson,  J.  It  is  wholly  unnecessary 
to  review  the  many  reported  decisions  of  the  highest  courts 
of  this  State,  that  bear  successively  upon  the  question  now 
again  brought  before  the  court.  This  has  been  already 
done. 

These  cases  begin  with  that  of  Gray  vs.  Handkinson^ 
in  1792,  1  Bay,  278.  This  case  was  followed  closely  by 
that  of  the  State  vs.  Oaillard,  2  Bay,  11 ;  in  1796.  Then 
came  the  cases  of  Adams  vs.  Wylie,  1  N.  and  McC.  78 ; 
Tunno  vs.  Pludd,  1  McC.  121 ;  and  Means  vs.  Brickell^ 

2  Hill,  667,  in  1835. 

These  are  the  leading  cases,  and  all  turn  upon  the  prin- 
ciple before  the  court.  In  Means  vs.  Brickell,  the  pre- 
ceding cases  are  carefully  considered,  and  the  principle  of 
their  adjudication  unanimously  approved  of,  adopted  and 
applied,  by  the  late  Court  of  Appeals.  I  propose  therefore 
merely  to  add  a  brief  supplement  to  that  review. 

In  the  case  of  Means  vs,  Brickell,  the  defence  consisted 
in  this ;  that  the  plaintiff  verbally  represented  to  the  de- 
fendant that  there  were  three  hundred  acres  of  woodland 
within  certain  limits,  which  contained  but  one  hundred 
and  twenty  acres,  and  that  the  boundaries  included  certain 
lands,  whereas  they  did  not. 

The  defence  was  supported  by  the  Court  of  Appeals  up- 

on  the  verbal  representation  made  by  the  seller  ;  although 

not*  set  forth  in  the  conveyance,  but  counter  to  it ;  and 

when  no  fraud  or  deceit  was  alleged.     This  was  the  very 

17 
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point  of  the  case,  for  a  very  able  circuit  Judge  had  ruled 
that  a  fraudulent  representation,  and  no  other,  could  sup- 
port the  defence. 

AH  the  cases  are  made  upon  this  principle ;  that  in  ac- 
tions at  law,  upon  contracts,  as  well  as  in  equity,  the  pur* 
chaser  of  lands  may  have  a  discount  against  the  price 
agreed  upon,  by  reason  of  any  misrepresentation  or  mis- 
take clearly  made  by  the  seller,  in  reference  to  the  consid- 
eration and  matter  of  the  purchase,  whether  such  error  be 
in  quality  or  quantity  of  the  land,  or  whether  fraudulent 
or  not. 

It  may  be  that  this  principle  of  plain  justice  was  first 
suggested  by  the  civil  law ;  but  it  is  evidently  within  our 
discount  Act,  4  Stat.  76,  which  allows  the  defendant  to 
set  up  ''any  account,  reckoning,  demand,  cause,  matter  or 
thing,"  in  order  to  diminish  the  demand,  and  shew  the 
true  state  or  balances  of  indebtedness  between  the  parties. 
And  for  that  balance  the  verdict  is  tp  be  given,  as  the 
truth  may  turn  out,  to  either  party. 

This  last  provision  makes  the  discount  a  cross  action. 

Let  me  here  remark,  that  I  consider  this  Act  as  justify- 
ing all  those  early  decisions,  which  are  often  supposed  to 
have  introduced  the  doctrines  of  the  civil  law. 

Where  an  Act  permits  a  discount  to  be  predicated  upon 
''any  account,  reckoning,  demand,  cause,  matter  or  thing," 
I  perceive  not  how  this  court  can  well  avoid  the  rule,  that 
he  who  demands  justice,  must  first  do  justice,  in  the  whole 
matter  or  contract  which  he  seeks  to  enforce. 

At  all  events,  those  cases  have  this  legislative  Act  for 
their  justification,  in  adopting  the  most  enlarged  principles 
of  equity  and  justice,  in  such  defences. 

Upon  this  principle  of  our  discount  law,  I  know  of  no 
difference  between  the  purchase  of  real  or  personal  property, 
or  between  sealed  or  parol  evidences  of  debt.  A  bill  of  sale, 
or  deed  of  conveyance,  or  any  other  written  agreement, 
equally  indicates  the  contract  of  bargain  and  sale,  and  binds 
the  parties.  But  by  our  discount  law,  the  consideration 
expressed  in  the  conveyance,  and  which  might  always 
have  been  questioned  in  the  Court  of  Equity,  is  laid  cfpen 
to  the  consideration  of  the  courts  of  common  law,  together 
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with  the  power  to  decree  the  true  balance  and  enforce  its 
payment. 

The  case  before  us  comes  within  the  principle  so  fre- 
quently recognized,  with  more  than  common  clearness. 
By  the  deed  of  conveyance  alone,  the  land  was  sold  by 
certain  metes  and  bounds,  supposed  to  contain  86  acres. 
The  number  of  acres,  it  may  be  conceded,  is  but  a  part  of 
the  description  of  the  land,  and  the  seller  does  not  warrant 
the  quantity,  if  the  metes  and  bounds  are  correct ;  and  it} 
this  case  they  were  correct.  But  the  true  quantity  was 
found  to  be  73  acres  instead  of  85.  The  evidence,  ex- 
trinsic of  the  conveyance,  shews  that  the  land  was  sold  for 
^7  per  acre,  and  that  the  plaintiff  represented  it  to  contain 
86  acres.  Thus  the  consideration  failed  by  12  acres,  and 
the  notes  were  given  for  too  much  by  $84.  This  is  the 
sum  allowed  by  the  jury  in  discount,  and  the  verdict  is 
justified  by  the  principle  of  law  just  laid  down.  Upon 
this  finding,  and  in  a  Court  of  Equity,  who  could  doubt  ? 
Bat  in  such  a  case,  law  and  equity  are  the  same. 

It  has  been  sometimes  supposed  that  the  rule  is  incon- 
sistent, because  if  the  purchaser  had  paid  the  price  he 
would  have  to  sue  upon  the  breach  of  the  warranty  in  the 
conveyance,  and  would  of  course  fail,  as  no  breach  would 
appear  from  the  metes  and  bounds  .set  forth,  (see  Means 
vs.  BrickelL)  But  might  he  not  sue  in  the  action  of  as- 
sumpsit, founded  on  the  mere  verbal  representation  of  the 
number  of  acres,  and  the  money  he  had  paid,  and  recover 
for  the  deficiency  of  the  12  acres  ?  The  converse  is  at 
least  not  clear. 

If  no  note  or  bond  had  been  given,  the  seller  must  have 
sued  in  assumpsit  for  the  price,  and  the  purchaser  might 
set  off  the  failure  of  the  consideration. 

In  all  these  cases  the  conveyance  would  constitute  but 
a  part  of  the  evidence,  and  not  an  estoppel  to  other  evi- 
dence, as  it  would  if  sued  upon  in  the  action  of  covenant, 
for  a  breach  of  its  express  warranty. 

Again,  it  has  been  asked,  why  is  it,  if  the  land  is  found 
to  contain  more  than  is  represented,  the  purchaser  gets  it, 
while,  if  less,  the  seller  must  answer  for  the  deficiency? 
But  the  answer  is  satisfactory ;  such  is  the  contract.     But 
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further,  by  the  deed  of  conveyance  all  the  land  within  the 
metes  and  bounds  is  sold,  be  it  more  or  less,  and  the  sup> 
pQsed  quantity  in  acres  is  but  a  part  of  the  description  in 
order  to  assist  in  identifying  the  land.  Like  the  date  to 
a  deed,  it  is  not  essential ;  and  is  in  most  cases  found  en- 
tirely different  from  the  number  of  acres  set  forth  in  the 
conveyance. 

It  is  only  when  the  seller  undertakes  to  represent  a 
named  quantity  to  be  contained  within  the  metes  and 
bounds,  that  the  purchaser  can  require  the  deficiency  to 
be  paid  for,  by  deducting  it  from  the  price  founded  upon 
and  measured  by  such  representation.  In  such  cases  alone 
it  becomes  a  sale  for  the  exact  acres  represented,  and  the 
seller  must  make  the  deficiency  good  to  the  purchaser.  If 
the  sale  were  of  a  gang  of  hogs  running  in  the  woods, 
number  unknown,  but  represented  by  the  vendor  to  be  full 
60  head,  if  they  turned  out  to  be  but  15,  we  would  easily 
perceive  the  propriety  of  the  rule.  And  beyond  a  doubt, 
both  in  grants  and  conveyances  of  lands,  by  metes  and 
bounds,  the  contents  in  acres  is  often  as  uncertain. 

There  is  another  objection  often  urged,  that  such  de- 
fence goes  to  contradict  the  deed,  which  ought  to  outweigh 
all  other  evidence,  and  bind  the  parties  to  it.  This  is  true. 
But  let  it  be  observed,  that  the  number  of  acres  supposed 
to  be  within  the  metes  and  bounds,  and  so  expressed,  is 
not  essential,  is  usually  uncertain,  and  requires  exact  mea^ 
surement.  And  yet  the  quantity  of  acres  is  often  of  great 
moment  in  the  purchase  of  lands.  And  where  we  perceive 
that  the  same  rule  has  been  settled  in  Courts  of  Equity, 
and  really  consists  in  a  question  of  fact  proper  for  a  jury, 
it  is  plain  that  for  the  common  convenience  and  economy 
of  litigants,  it  ought  to  be  entertained  in  the  courts  of  law. 
But  under  any  view,  after  such  a  seiies  of  uniform  decis- 
ions— and  made  with  great  unanimity — the  question  ought 
to  be  at  rest. 

The  motion  is  therefore  dismissed. 

O'Neall,  Evans,  Wardlaw  and  Frost,  JJ.  concur- 
red. 
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Thomas  Estes  and  wife  vs.  John  Slokes. 

The  trusts  not  reached  or  affected  by  the  statute  of  limitations,  are 
those  technical  and  continuing  trusts,  which  are  not  at  all  cognizable 
at  law. 

The  statute  of  limitations  will  run  in  favor  of  a  private  agent,  to 
collect  and  pay  over  money  from  the  time  he  collects  it. 

Assumpsit  for  money  had  and  received.  Tried  before 
Butler,  J.  at  Chester. 

In  1823,  one  John  Crosby,  the  brother-in-law  of  the 
plaintiff,  Mrs.  Estes,  who  was  then  Miss  Hughes,  owed  her 
one  hundred  and  sixty-six  dollars.  In  1824,  Miss  Hughes 
gave  the  defendant,  who  was  her  step-father,  and  who 
acted  as  her  agent,  an  order  on  Crosby  for  that  sum  of 
money.  In  1825  or  1826,  the  plaintiffs  were  married. 
In  1835,  the  defendant  and  Crosby  had  a  settlement,  and 
Crosby  gave  the  defendant  his  note  for  one  bundled  and 
fifty-nine  dollars,  in  part  payment  of  the  order,  the  balance 
being  paid  by  discount.  This  note  was  paid  by  Crosby  to 
the  defendant  in  1839.  In  1843,  this  action  was  com- 
menced. 

His  Honor  charged  the  jury  that,  for  any  money  due 
before  1839,  the  statute  of  limitations  would  bar  the  action, 
and  submitted  the  question  to  them  to  decide,  whether  the 
order  was  originally  given  in  payment  of  a  debt  which 
Miss  Hughes  owed  the  defendant,  or  whether  the  transfer 
of  the  money  was  for  safe  keeping.  The  jury  found  for 
the  defendant.  The  plaintiffs  appealed,  and  now  moved 
for  a  new  trial. 

McAlillf/j  for  the  motion. 

Curia,  per  Butler,  J.  In  one  point  of  view,  the 
question  in  this  case  was  left  to  the  jury  as  a  matter  of 
fact.  In  1824,  John  Crosby  owed  Anna  Hughes  one 
hundred  and  sixty-six  dollars,  and  she,  at  that  time,  gave 
directions  to  Crosby,  by  an  order  produced,  to  pay  that 
amount  to  her  step-father,  the  defendant.  The  question 
naturally  suggests  itself,  why  did  Anna  Hughes  wish 
money  transferred  from  the  hands  of  her  brother-in-law, 
to  those  of  the  defendant.     It  might  have  been  for  safe 
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keeping ;  or  it  might  have  been  in  payment  of  a  previous 
demand,  which  she  owed  the  defendant.  From  that  time 
till  1843,  no  demand  was  made  on  defendant,  although 
several  occasions  must  have  occurred  requiring  settle- 
ments. Upon  her  marriage,  it  is  probable,  she  communi- 
cated to  her  husband  the  amount  of  her  demands  against 
others ;  yet  nothing  was  said  about  this  money.  This 
would  favor  the  presumption  that  this  order  was  used 
originally  in  payment  of  a  debt.  But  it  is  said  that 
although  it  was  a  question  of  fact,  it  was  made  a  question 
of  law,  arising  out  of  the  Judge's  instructions  on  the 
statute  of  limitations. 

The  ground  taken  against  the  operation  of  the  statute  is, 
that  the  defendant's  agency  involved  in  it  such  a  trust  as 
to  prevent  the  statute  from  running  in  bar  of  the  demand. 

As  is  said  by  Chancellor  Kent,  in  the  case  of  Kane  vs. 
Bloodgood,  7  Johns.  C.  R.  Ill,  "the  trusts  intended 
not  to  be  reached  or  affected  by  the  statute,  are  those 
technical  and  continuing  trusts,  which  are  not  at  all 
cognizable  at  law."  I  take  the  principle  to  be,  that  con- 
tinuing trusts  always  imply  an  acknowledgment  of  liability. 
But  whenever  a  demand  may  be  sued  for  at  law,  I  can 
see  no  reason  why  it  should  not  be  subject  to  the  opera- 
tion of  the  statute.  Every  man  who  receives  money  to 
be  paid  to  another,  or  to  be  applied  to  a  particular  purpose, 
is,  to  some  extent,  a  trustee ;  but  when  h^  fails  to  perform 
his  undertaking,  an  action  at  law  will  immediately  lie, 
and  from  that  time  the  statute  will  commence  to  run.  A 
sheriflf  or  public  officer,  having  funds  in  his  hands,  for  the 
custody  of  another,  is  not  bound  to  go  to  the  claimant  to 
tender  the  money,  or  to  account  before  demand ;  but  may 
be  regarded  as  having  a  continuing  trust  until  that  time ; 
and  therefore  the  statute  cannot  run  in  his  favor  before 
demand.  But  an  agent  to  collect  and  pay  over  money^ 
ought  to  pay  it  over  when  he  collects  it. 

The  defendant,  in  the  case  before  the  court,  had  collected 
from  Crosby,  in  1836,  the  money  due  on  the  order ;  and 
had  given  him  an  effectual  discharge,  leaving  the  exclusive 
liability  to  account  for  the  money  thus  collected,  to  rest  on 
himself.     From  that  time  he  became   liable  for  so  much 
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money  bad  and  received  to  the  plaintiffs'  use ;  and  could 
have  been  sued  on  the  demand.  The  plaintiffs  were  not 
bound  to  receive  a  note  on  Crosby  or  any  one  else ;  they 
eould  have  claimed  the  money.  This  was  more  than  six 
years  before  this  action  was  commenced.  The  agency  in 
the  case  of  Kane  vs.  Bloodgood,  was  much  more  like  a 
subsisting  trust  than  this ;  for  there,  it  was  alleged,  and 
the  fact  may  have  been  so,  that  the  defendant  had  collect- 
ed, and  not  accounted  for,  certain  dividends  of  stock 
belonging  to  the  plaintiff,  and  which  went  into  defendant's 
hands  &s  a  factor.  It  appeared  that  the  dividends  had 
been  declared  more  than  six  years  before  the  suit ;  and  it 
was  held,  that  the  demand,  if  even  well  founded,  was 
within,  and  of  course  was  barred  by,  the  statute  of  limi- 
tations. 

The  cases  referred  to  in  the  case  of  Sams  vs.  Rhett^ 
2  McM.  171,  and  in  the  case  of  Thomas  vs.  Ervin,  Chev. 
22,  afford  conclusive  authority  on  this  point. 

In  any  view  of  the  case  before  us,  we  think  the  motion 
for  a  new  trial  should  be  refused. 

Richardson,  O'Neall,  Evans  and  Wardlaw,  JJ. 
concurred. 
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Charles  Watt  vs,  Zachariah  Trapp  and  Laban  Trapp. 

To  give  a  right  of  way  by  prescription,  the  use  of  the  way  must 
be  continuous.  An  use,  therefore,  in  1819,  cannot  be  connected  with 
an  use  in  1824,  so  as  to  give  such  a  right. 

The  mere  use  of  a  road  through  woodland,  will  not  give  a  right  of 
way  by  prescription ;  there  must  be  some  notorious  assertion  of  right, 
such  as  cutting  out  the  road,  or  working  on  it  habitually. 

Before  O'Neall,  J.  at  Fairfield,  July,  extra  Term,  1845. 

The  report  of  his  Honor,  the  presiding  Judge,  is  as 
follows. 

"  This  was  an  action  of  trespass  for  breaking  and  enter- 
ing the  plaintiff's  close,  by  throwing  down  his  fences  and 
passing  through  his  field.  The  proof  was  clear  and  un- 
disputed, that  where  a  road,  claimed  by  the  defendant 
Zachariah,  passed  through  the  plaintiff's  plantation;  his 
fences  had  been  thrown  down  three  several  times  by  the 
defendants.  They  justified  these  several  trespasses  by 
pleading  a  private  right  of  way  through  the  plaintiff's 
land,  which  he  had  obstructed  by  the  fences  thrown  down. 

"  The  land  over  which  the  way  runs,  and  now  owned 
by  the  plaintiff,  was  once  the  property  of  John  Chappell, 
who  died  intestate,  in  1835,  leaving  several  minor  heirs, 
some  of  whom  are  still  minors.  The  land  was  sold  for 
partition,  and  purchased  by  the  plaintiff  in  1838. 

"  William  J.  Augustine,  under  whom  the  defendant, 
Zachariah,  claims,  sold  to  Laban  Chappell  the  land  on 
which  his  settlement  is,  in  1819 ;  in  1821,  the  said  Laban 
Chappell  sold  or  conveyed  to  Zachariah  Trapp— his  pos- 
session, perhaps,  commenced  in  1820. 

"  Augustine  also  owned  the  land  of  the  plaintiff;  the 
two  tracts  are  separated  by  a  tract  which  he  conveyed  to 
Christian  Freshby,  and  which  now  belongs  to  some  other 
person. 

"  While  Augustine  owned  the  land,  he  cut  open  the 
road  for  his  own  use,  from  his  gin  to  the  Columbia  road ; 
but  there  was  no  connection  between  the  gin  and  the 
plaintiff's   place  at  that  time,  by  any  open  way.     Augus- 
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tine's  gin  was  in  the  centre  of  his  plantation,  and  towards 
the  plaintiff's  place  was  a  large  field  inclosed  and  cultiva- 
ted. Any  passage  was  on  foot  and  over  the  fence.  In 
process  of  time,  the  road  was  used  by  the  neighbors,  by 
Augustine's  consent,  to  Freshby's  mill,  and  after  several 
years,  it  was  used  by  those  owning  the  plaintiff's  place. 
In  1819,  Laban  Chappell  rented  to  Freeman,  and  he  haul- 
ed his  crop  along  a  part  of  the  road  claimed.  In  1820, 
the  present  defendant,  Zachariah,  commenced  the  use  of 
the  road,  but  almost  entirely  as  a  bridle  path.  For  there 
was  a  bad  hill  on  the  road,  which  prevented  it  from  being 
used  as  a  wagon  way.  As  a  wagon  way,  the  use  began 
in  1824  or  182.5 ;  and  the  land  of  the  plaintiff,  over  which 
the  road  runs,  was  in  woods,  until  1839,  wjien  he  cleared 
the  field  and  shut  up  the  road.  He  sent,  at  that  time,  a 
message  to  the  defendant,  by  Mr.  Bookman,  to  whom  he 
said  the  defendant  had  a  road  through  his  field ;  that  he 
was  weak  handed,  and  he  therefore  proposed  to  cut  a  way 
round  for  Trapp,  until  Fall,  when  he  would  put  up  gates. 
This  was  assented  to,  and  gates  were  put  up,  and  continu- 
ed tot  two  or  three  years,  when^they  were  taken  away,  and 
the  passage  stopped  by  continuous  fences.  In  1837,  the 
defendant's  overseer,  by  his  orders,  cut  a  log  out  of  the 
road,  and  dug  down  a  bank  or  two  on  the  plaintiff's  land. 
The  defendant  has  another  road  by  which  he  can  reach 
his  settlement. 

^  "It  seemed  to  me  that  the  defendant  bad  failed  to  make 
out  any  right  of  way  by  prescription,  in  several  respects ; 
1st.  from  1819  to  1835,  the  death  of  John  Chappell,  when 
the  minority  of  his  children  would  arrest  the  prescription, 
was  only  16  years.  But,  2d.  allowing  it  to  run  on  not- 
withstanding their  minority,  the  use  of  the  road  as  a  wagon 
way  began  in  1824  or  1825,  and  the  final  obstruction  was 
in  1843,  so  that,  altogether,  nineteen  years  had  only  elapsed. 
3d.  The  fact  that  the  plaintiff's  land  was  woodland,  and 
no  tortious  act  of  occupation  shewn,  unless  it  was  the 
working  in  1837,  when  the  land  belonged  to  minors,  pre- 
vented the  accrual  of  the  right  by  prescription.  The 
only  fact  on  which  I  thought  the  defendant  could  rest, 
was  the  message  sent  by  the  plaintiff  by  Bookman,  and  the 
18 
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subsequent  erection  of  gates.  This  was  strongly  presented 
to  the  jury,  and  they  were  told,  if  this  was  not  done  by 
the  plaintiff  in  ignorance  of  his  right,  or  as  a  mere  act  of 
courtesy,  that  then  it  might  be  regarded  as  a  recognition  of 
the  defendant's  right  of  way.  The  jury  were  told  that  a 
right  of  way,  to  be  prescribed  for,  must  be  exclusive  in 
one  or  more  persons.  That  one  man  could  not  prescribe 
for  a  settlement  road,  on  the  ground  that  he,  in  common 
with  others,  used  it.  But  he  must  shew  a  private  use  of 
the  way  for  himself,  or  for  himself  and  others,  and  then 
the  private  right  of  way  might  attach.  Notwithstanding 
my  opinion  of  the  facts  as  I  have  stated,  yet  the  whole 
case  was  submitted  to  the  jury,  upon  the  length  of  time, 
the  use  of  the  way,  and  every  other  fact  in  the  case." 

The  jury  found  for  the  plaintiff.  The  defendants  ap- 
pealed, and  now  moved  for  a  new  trial,  on  the  ground  of 
error  in  the  instructions  of  the  presiding  Judge. 

Buchannan^  for  the  motion. 

Greggf  contra. 

Curia,  per  O'Nball,  J.  In  this  case  it  is  wholly  un« 
necessary  to  consider  the  question  whether  the  minority  of 
John  Chappell's  children  would  or  would  not  arrest  the 
prescription.  For  it  is  plain  that  the  defendant,  Zachariah, 
has,  in  no  point  of  view,  any  right  of  way  by  prescription. 
He  claims  a  wagon  way.  To  say  that  he  rode  through 
the  plaintiff's  woodland  for  any  length  of  time,  would  not 
enable  him  to  prescribe  for.  a  bridle  path,  much  less  could 
it  be  the  beginning  of  a  prescription  for  a  wagon  way. 
The  first  use  of  the  road  as  a  wagon  way  was  by  Free- 
inan,  in  1819,  and  it  ought  to  be  noted,  that  although  he 
used  a  part  of  it,  yet  that  that  part  was  not  on  the  plain- 
tiff's land,  but  on  Freshby's,  now  Free's,  land,  so  that  it 
could  not  affect  the  plaintiff's  rights.  But  if  it  had  been 
on  the  plaintiff's  land,  still  there  was  no  further  use  of  the 
way  until'  1824  or  1826,  and  after  such  a  lapse  of  timCi 
the  use  in  1819  cannot  be  connected  with  that  in  1824  or 
1826.  To  give  rise  to  a  prescription,  the  use  must  be 
continuous,  and  it  cannot  be  pretended  that  an  use,  with 
an  interval  of  at  least  five  years,  is  any  thing  like  continu-* 
ous.     From  1824  to  1843,  when  the  way  was  obstructed| 
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is  only  nineteen  years,  and  that  is  the  end  of  any  thing 
like  prescription ;  for  the  period  of  time  (twenty  years) 
necessary  to  its  completion  has  not  expired.  But  the  way, 
even  for  the  time  proved,  ran  through  woodland;  and 
it  is  perfectly  clear  that  such  an  use  is  not  enough.  To 
give  a  right  of  way  through  woodland,  there  must  be 
some  notorious  assertion  of  right,  by  an  act  done,  which 
would  be  equal  to  a  pedis  possesaio ;  such  as,  in 
Smith  vs.  Kinardy  2  Hill,  642,  cutting  out  a  road;  or 
working  upon  it  habitually,  as  is  said  in  Sims  vs,  Davis 
4*  Tygarty  Chev.  R.  1.  Here  the  only  thing  indicating  a 
claim  of  right  beyond  the  mere  use,  is  the  working  on  the 
road  in  1837.  One  single  act  of  that  kind  is  not  enough ; 
but  surely  no  inference  or  presumption  in  favor  of  the  de* 
fendant  can  arise  from  a  trespass  committed  on  the  land 
of  minors.  When  this  work  occurred,  the  land  belonged 
to  the  heirs  of  John  Chappell,  deceased,  many  of  whom 
were  minors. 

In  every  respect,  therefore,  the  defendant  has  failed, 
and  this  court,  approving  of  the  instructions  of  the  pre- 
siding Judge  to  the  jury  in  all  respects,  except  as  to  infan^ 
cy  arresting  prescription,  (on  which  no  opinion  is  intended 
to  be  given)  and  that  not  being  at  all  important  on  the 
case  proved,  and  the  verdict  meeting  our  entire  approba- 
tion, the  motion  is  dismissed. 

Richardson,  Evans,  Butler,  Wardlaw  and  Frost, 
JJ,  concurred. 
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William  Reynolds  vs.  Daniel  Quattlebum,  John  Quat- 
tlebum  and    W-  Spradly. 

Parol  evidence  of  the  contents  of  a  deed  cannot  be -given  until  the 
loss  of  the  deed  has  been  proved. 

Where  the  presiding  Judge  is  satisfied  that  a  deed  is  in  court  in 
the  possession  of  one  party,  and  that  it  is  so  is  not  denied,  the  adverse 
party  may  give  evidence  of  its  contents,  upon  giving  notice  to  produce 
it  during  the  trial. 

After  a  case  has  gone  to  the  jury  and  evidence  has  been  heard, 
neither  party  will  be  permitted  to  amend  his  pleadings,  nor  will  a 
defendant  be  allowed  to  withdraw  his  plea. 

Before  Butler,  J.  at  Lexington^  Spring   Term,  1844. 

This  was  an  action  of  trespass  quare  clausum /regit.  The 
plaintiff,  under  a  grant  in  his  own  name  for  four  hundred 
and  twenty-nine  acres,  dated  March,  1838,  and  under  a  quit 
claim  from  Willis  Hartly,  had  been  in  the  actual  possession 
and  cultivation  of  the  field  which  was  the  subject  of  the 
trespass,  for  four  years.  In  the  latter  part  of  February,  or 
first  of  March,  1843,  the  defendant,  Daniel  Quattlebum, 
who  set  up  some  claim  to  the  land,  had  part  of  the  field 
sowed  in  oats.  This  was  done  while  there  was  some  small 
quantity  of  cotton  in  the  patch  not  picked  out.  Under  his 
orders,  the  fences  were  moved,  and  the  land,  from  that 
time  to  the  trial,  had  been  cultivated  by  the  three  defend- 
ants. Two  of  the  defendafxts,  Spradly  and  John  Quattle- 
bum,  by  the  sanction  of  the  other  defendant,  destroyed  a 
small  turnip  patch,  under  circumstances  and  with  expres- 
sions of  contempt  and  derision,  calculated  to  irritate  and 
insult  the  feelings  of  the  plaintiff. 

Under  the  plea  of  liherum  tenementum,  the  defendant, 
Daniel  Cluattlebum,  contended,  that  having  a  good  and 
perfect  title,  he  had  a  right  to  enter  upon  and  cultivate  the 
land.  He  introduced  a  copy  grant  to  William  Holsten  for 
six  hundred  and  fifty  acres,  dated  5th  August,  1793.  The 
grant,  by  its  south-eastern  boundary,  embraced  the  land  in 
dispute.  Next,  a  deed  from  Russell  Gunter,  Abel  Gunter, 
and  Benjamin  Gunter,  dated  4th  March,  1843,  conveying 
to  the  defendant  the   land  described  in  the  above  grant. 
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These  three  Gunters  were  the  children  of  Joshua  Ganter, 
who  had  been  dead  about  ten  years,  without  a  will,  and 
leaving  about  ten  children  as  his  heirs  at  law.  The  de- 
fendant contended  that,  under  his  deed  from  three  of  the 
heirs,  he  was  tenant,  in  common  with  the  other  heirs  of 
Joshua,  of  all  the  land  embraced  in  the  Holsten  grant,  and 
that  Joshua  Gunter  was  seized  of  the  land  at  his  death, 
by  virtue  of  a  deed  from  William  Holsten  to  him.  Four 
or  five  of  the  sons  of  Joshua  were  sworn  as  witnesses — 
they  said  that  their  father  had  lived  on  part  of  the  land  on 
Chinquipen  Creek,  opposite  Mill  Creek,  for  eighteen  or 
twenty  years ;  that  he  went  in  after  one  Doget  had  left 
the  possession,  which  was  a  small  place  of  a  few  acres. 
They  said  their  father  left  the  land  in  the  possession  of 
one  of  his  sons,  and  moved  to  Edisto,  where  he  died.  One 
of  th^e  witnesses,  Rivers  Gunter,  said  that  shortly  after 
the  grant  was  taken  out  by  Holsten,  it  was  understood  that 
his  father  was  to  have  a  part,  Ben  Hartly  a  part,  and 
Holsten  the  remainder — his  father  and  Hartly  settled  on 
the  land.  This  witness  was  asked  the  question,  if  he  had 
ever  seen  a  deed  from  Holsten  to  his  father  ?  and  before 
an  objection  could  be  made  to  the  question,  he  said  he  had. 

Upon  the  question  being  raised,  the  presiding  Judge 
required  the  defendant  to  proceed  regularly,  and  by  com* 
petent  evidence,  if  it  was  his  design  to  prove  the  existence 
and  loss  of  the  deed  referred  to  by  the  witness. 

The  witness  was  asked  what  was  done  with  the  papers 
of  his  father  ?  and  he  said  that  they  were  delivered,  with 
all  his  father's  personal  property,  to  his  youngest  brother, 
who  was  not  present.  He  was  further  asked,  if  his 
father's  deed  had  not  been  burnt  ?  and  he  replied  no,  not 
that  he  ever  heard  of.  His  Honor  ruled  that,  under  these 
circumstances,  the  witness  could  not  speak  of  the  existence 
of  the  deed — especially  as  no  search  had  been  made  for 
the  paper,  and  no  effort  had  been  made  to  procure  the 
subscribing  witnesses  to  it — if  in  fact  there  had  ever  been 
aiuch  a  deed.  If  the  evidence  of  the  witness  had  been 
received,  it  would  have  gone  to  this  extent — the  existence 
and  contents— boundaries  and  all,  would  have  been  estab* 
lished — ^by  one  of  the  heirs  at  law,  by  his  saying  he  had 
seen  a  deed  of  a  certain  purport  and  title. 
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Not  having  made  out  his  title,  the  defendant,  by  way  of 
extenuation,  proved  that  this  tract  of  land  had  been  for 
many  years  in  dispute,  and  that  there  were  at  this  time 
many  claimants  to  it ;  and  it  appeared  that  other  suits 
were  pending  in  court  to  try  the  title  to  it  Col.  Pair  rep- 
resented one  of  these  parties,  and  had  in  his  possession  the 
original  grant  to  Holsten. 

In  reply,  the  plaintiff  undertook  to  prove  a  perfect  title 
in  himself,  by  virtue  of  a  statutory  possession  in  one  Barnet 
Livingston,  under  whom  he  claimed  through  sheriff's  sale. 

With  a  view  of  giving  in  evidence'the  deed  from  sheriff 
Harmon  to  Willis  Hartly,  from  whom  plaintiff  bought,  a 
notice  was  served  on  defendant  during  the  trial,  to  produce 
that  deed. 

The  defendant's  counsel  objected  to  produce  the  deed, 
upon  the  ground  that  the  notice  was  too  short  to  allow 
their  client  to  get  the  deed,  if  he  had  such  an  one. 

His  Honor  said  that  if  the  defendant  would  then  swear 
that  he  had  not  the  deed  in  court,  he  would  not  allow  the 
plaintiff  to  go  into  secondary  evidence  to  supply  its  place. 
This  the  defendant  declined  to  do,  and  the  plaintiff  pro- 
ceeded as  follows. 

Willis  Hartly  said  that  after  he  purchased  some  land 
at  sherifi  's  sale,  he  sold  a  part  of  it  to  John  Senturfit.  It 
was  called  the  Cargil  tract  of  land,  and  had  been  sold  as 
the  property  of  Barnet  Livingston. 

John  Senturfit,  being  sworn,  said  that  he  sold  the  part 
of  the  Cargil  land,  below  what  was  called  the  Frederick 
line,  to  Daniel  Quattlebum,  and  that  he  delivered  to  him 
the  sheriff's  deed,  which  he  got  from  Hartly,  conveying 
part  of  the  Cargil  tract. 

Harmon,  former  sheriff,  said  that  by  his  sale  book,  which 
he  produced  in  court,  it  appeared  that  he  had  sold,  under 
Ji,  fas.  against  Barnet  Livingston,  a  tract  of  land  called 
the  Cargil  tract,  to  Willis  Hartly.  The  sale  took  place  in 
December,  1833,  upon  a  bid  of  twenty-six  dollars.  The 
witness  could  not  recollect  who  were  the  subscribing  wit- 
nesses to  the  deed. 

Two  fi.  fas.  of  Jones  vs.  Barnet  Livingston,  were 
introduced,  with  a  levy  indorsed  on  them  of  the  Cargil 
tract  of  land. 
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John  Livingston^  a  son  of  B.  Livingston,  then  was 
sworn,  and  said  that  before  the  sheriff's  sale  his  father 
was  in  possession  and  cultivation  of  the  Cargil  tract,  and 
that  it  embraced  the  field  which  was  the  subject  of  the 
controversy;  that  the  field  must  have  been  cleared  about 
ten  years  before  the  sale,  as  he  had  ploughed  in  it  when 
he  was  a  small  boy. 

After  both  parties  had  closed,  and  before  the  commence- 
ment of  the  argument,  the  defendant  moved  to  strike  out 
his  plea  of  liberum  tenementum. 

His  Honor  refused  to  grant  the  motion,  because  the 
plaintiff  having  framed  his  pleadings  in  reference  to  this 
plea,  was  entitled  to  all  the  advantages  which  a  decision 
on  it  might  afford. 

His  Honor  held  that  the  plaintiff  was  entitled  to  a  ver- 
dict, and  left  it  to  the  jury  to  say  what  should  be  its 
amount.     Yerdict  for  plaintiff. 

The  defendants  appealed,  and  now  moved  for  a  new 
trial,  on  the  following  grounds. 

1.  Because  his  Honor  erred  in  rejecting  the  testimony 
ofi^red  by  the  defendants,  of  the  existence  of  a  deed  from 
William  Holsten  to  Joshua  Gunter,  of  the  land  granted  to 
the  former. 

2.  Because  his  Honor  erred  in  ruling,  as  a  point  of  law, 
and  charging  the  jury,  that  the  possession  of  Joshua  Gun- 
ter on  the  grant  to  Holsten,  could  not  be  extended  beyond 
the  actual  possession. 

3.  Because  his  Honor  erred  in  ruling  that  the  plaintiff 
was  entitled  to  give  parol  evidence  of  a  deed  and  its  con- 
tents from  the  sheriff  to  Willis  Hartly,  upon  its  being 
traced  to  the  possession  of  the  defendant,  without  any 
notice  having  been  given  to  the  defendants  to  produce  it, 
mitil  after  the  defendants  had  closed  their  testimony. 

4.  Because  his  Honor  erred  in  overruling  the  motion  of 
the  defendants,  after  the  evidence  had  closed,  to  withdraw 
tfieii  plea  of  liberum  tenementum. 

Boozer ^  for  the  motion. 
Crregg,  contra. 

CuriOf  per  Evans,  J.     The  plaintiff  being  in  posses- 
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sion  of  the  land,  had  a  right  to  retain  it  against  all  the 
world  but  the  legal  owner ;  and  to  justify  the  defendants 
in  the  trespass  which  they  committed,  it  was  necessary 
they  should  have  proved  the  land  belonged  to  them, 
or  some  of  them,  or  to  some  one  by  whose  authority  they 
entered.  It  is  very  clear  they  made  out  no  such  title,  and, 
therefore,  the  plaintiff  had  a  right  to  recover,  independent 
of  the  title  which  he  derived  through  the  sheriff's  sale, 
under  Barnet  Livingston's  possession.  So  that  even  if 
there  had  been  error  in  admitting  the  parol  evidence  of 
the  sheriff's  deed,  there  would  be  no  ground  for  a  new  trial; 
but,  as  I  shall  shew  hereafter,  there  was  no  error  in  this. 
But  the  defendants  allege,  in  their  first  ground,  that 
legal  evidence  was  excluded.  Is  this  so  ?  What  are  the 
facts  1  The  land  was  granted  to  Holsten,  and  they  pro- 
posed to  prove,  by  parol,  that  Holsten  had  conveyed  to 
Gunter,  under  some  of  whose  heirs  the  defendants  set  up 
a  title  in  D.  Q,uattlebum,  without  any  proof  of  the  loss  of 
the  deed.  This  is  held  to  be  necessary,  even  where  the 
deed  has  been  recorded ;  and  in  Hill  vs.  Hill^  2  Hill,  642, 
it  was  decided,  that  in  the  case  of  a  lost  deed,  not  record- 
ed, the  subscribing  witness  ought  to  be  produced.  But  in 
this  case  there  was  no  proof  of  loss ;  and  without  such 
proof,  no  evidence  of  the  contents  of  a  deed  is  admissible. 
But  the  defendants  allege  that.  Gunter  was  in  possession 
for  twenty  years,  and  that  the  evidence  was  admissible  to 
confirm  the  presumption  of  a  deed  from  Holsten  to  Gunter, 
arising  from  the  long  possession  of  the  latter.  To  this 
there  are  two  objections ;  the  first  is,  that  his  possession 
was  on  an  entirely  different  part  of  the  Holsten  grant. 
They  have  shewn  no  color  of  title  in  Gunter,  nor  any 
thing  which  would  extend  his  possession,  by  construction, 
over  the  whole  grant.  Indeed,  his  possession  could  not  be 
so  extended,  because  the  land  in  dispute  was  in  the  actual 
occupancy  of  Barnet  Livingston,  who  was  not  holding 
under  Gunter,  but,  so  far  as  appears,  in  hostility  to  him. 
2d.  That,  although  a  party  may  strengthen  the  presumption 
of  a  grant  or  deed  arising  from  an  occupancy  of  twenty 
years,  by  proof  of  other  facts,  which  go  to  confirm  it,  as 
is  said  in  Howell  vs.  Hause^  2  Mill,  80,  these  confirmatory 
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facts,  I  presume,  must  be  proved  according  to  the  rules  of 
evideoce ;  and  these  rules  exclude  parol  evidence  of  the 
contents  of  a  deed,  until  evidence  of  loss  has  been  first 
given. 

The  3d.  ground  relates  to  the  evidence  as  to  the  sheriff's 
deed.  I  have  already  said  that  the  defendants  having 
failed  to  support  their  plea  of  liberum  tenementumj  the 
plaintiff  was  under  no  necessity  to  go  into  evidence  of 
any  title  to  himself.  But  I  am  entirely  satisfied  with  the 
correctness  of  the  circuit  decision.  There  is  no  doubt 
about  the  rule  that  parol  evidence  of  the  contents  of  a 
deed,  in  the  possession  of  the  adverse  party,  cannot  be 
received,  without  reasonable  notice  to  produce  it.  But 
what  is  reasonable  notice  must  depend  on  circumstances. 
The  reasons  for  requiring  notice  before  the  trial,  do  not 
apply  when  the  deed  is  present  in  the  party's  possession, 
and  can  be  produced  instanter.  In  this  case,  the  Judge 
was  satisfied  the  deed  was  in  court,  and  that  it  was  so,  was 
not  denied,  either  on  the  circuit  or  in  this  court.  Under 
these  circumstances,  the  notice  to  produce  the  deed  was 
sufficient. 

The  only  remaining  question  is,  whether  there  was 
error  in  law  in  the  refusal  of  the  circuit  court  to  allow  the 
defendants,  after  the  evidence  was  closed,  to  withdraw 
their  plea  of  liberum  tenementum. 

The  right  of  a  plaintiff  to  discontinue,  or  let  fall  his 
action,  is  fully  recognized  by  our  decisions ;  and  for  the 
same  reason  the  defendant  may  withdraw  his  discount, 
because  a  discount  is  but  a  cross  action ;  and  this  may  be 
done  at  any  time  before  verdict  rendered.  The  right  to 
alter  or  amend  the  pleadings,  at  any  time  before  trial,  has, 
in  general,  been  allowed,  with  this  restriction,  that  it  shall 
work  no  prejudice  to  the  adverse  party.  But  after  a  case 
has  gone  to  the  jury,  and  evidence  heard,  such  indulgence 
has  never  been  allowed,  that  I  know  of.  The  effect  would 
be  to  allow  a  par(y  to  shape  his  pleadings  according  to 
the  evidence  after  he  heard  it.  The  defendant  must  elect 
on  what  ground  he  will  put  his  defence,  and  will  not  be 
allowed,  after  the  evidence  is  closed,  to  avoid  the  conse- 
quences of  his  plea  by  withdrawing  it  from  the  considera- 
19 
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tion  of  the  jury.  No  authority  was  cited  for  such  a  pro- 
ceeding. It  seems  to  me  to  be  wrong  in  principle,  and 
cannot  be  allowed.  The  motion  is  dismissed  on  all  the 
grounds. 

O'Neall,   Butler,   Wardlaw   and  Frost,  J  J.  con- 
curred. 

Richardson,  J.     I  dissent,  on  the  ground  of  the  notice 
being  insufficient. 


Harriet  Bratton  and  others  vs.  James  Garrison. 

Trespass  to  try  titles.  The  land  in  dispute  was  levied  on  by  the 
sheriff  under  a  fi,  fa.  against  J.  G.  the  defendant  in  this  action,  and 
J.  K.  The  sheriff  indorsed  on  the  fi.  fa.  a  levy  on  "defendant's 
land  whereon  he  now  resides,"  and  marked  the  distance  ten  miles. 
X  G.  was  principal  in  the  debt,  and  lived  upon  this  land  ten  miles 
from  the  court  house.  J.  K.  was  only  surety,  and  lived  much 
nearer  to  the  court  house  than  ten  miles.  Under  the  levy  the  land 
was  sold  and  a  conveyance  duly  executed  to  the  plaintifis.  Heldj 
that  the  description  in  the  levy  was  sufficiently  certain,  and  that  the 
plaintiff  were  entitled  to  recover. 

Before  Wardlaw,  J.  at   York,  Fall  Term,  1846. 

This  was  an  action  of  trespass  to  try  titles.  The  land 
in  question  was,  in  November,  1842,  levied  on  by  the 
sherijBT,  under  a  fi.  fa.  in  the  case  of  William  Ferrell  vs. 
James  Garrison  and  James  Kuykendal.  The  sheriff  in- 
dorsed upon  the  fi.  fa.  a  levy  upon  ^^  defendant's  land 
whereon  he  now  resides,"  and  marked  the  distance  ten 
miles.  The  defendant,  Garrison,  was  principal  in  the 
debt,  and  lived  upon  this  land,  ten  miles  from  the  court 
house,  where  he  had  resided  for  many  years  previous,  and 
continued  to  reside  until  this  year,  when  he  yielded  the 
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possession  to  his  son.  Euykendal,  the  other  defendant  in 
the  execution,  was  only  surety,  and  lived  much  nearer  to 
Uie  court  house  than  ten  miles.  Under  the  levy,  the  land 
in  question  was  sold,  in  December,  1842,  to  J.  S.  Bratton, 
for  $200.  J.  S.  Bratton  died  April,  1843,  no  titles  having 
been  made  to  him  in  his  lifetime  by  the  sheriff;  and  in 
February,  1844,  a  conveyance  of  the  land,  according  to 
the  purchase  of  the  said  J.  S.  Bratton,  was  made  by  the 
sheriff  to  the  present  plaintifis,  his  heirs. 

The  presiding  Judge  ruled  that  the  description  in  the 
levy  was  sufficiently  certain,  and  the  plaintifis  had  a 
verdict. 

The  defendant  appealed,  on  the  ground  that  the  levy 
was  void  for  uncertainty. 

Thomson^  for  the  motion. 
Williams^  contra. 

Ouriaj  per  Wardlaw,  J.  This  court  concurs  in  the 
view  taken  on  the  circuit.     Motion  dismissed. 

Richardson,  O'Neall,  Evans,  Butler  and  Frost, 
JJ.  concurred. 
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Robert  W.  Norris  vs.  Phillip  Wait. 

If  the  propertj^  of  an  infant  be  sold  by  another  person,  and  the  in- 
fant, knowing  of  the  sale,  neglect  to  state  his  title  to  the  purchaser, 
he  may,  notwithstanding  such  neglect,  sue  for,  and  recover,  the  pro- 
perty from  the  purchaser ;  fer  the  law  presumes  an  in£ait  to  be  in- 
capable of  understanding  or  protecting  his  rights. 

Acts  done  by  the  in&nt,  after  arriving  at  full  age,  will  not  raise 
an  implied  affirmation  of  such  a  sale,  unless  it  be  made  clearly  to 
appear  that  he  has  received  an  equivalent,  either  in  money  or  proper- 
ty, for  the  property  sold. 

Before  Frost,  J.  at  Laurens,  Fall  Term,  1845. 

Action  of  trover  for  a  negro  woman  named  Caroline. 
This  slave,  with  five  others,  was  claimed  by  the  plaintiiBT, 
under  a  parol  gift  from  his  grandfather,  Robert  Robertson, 
made  to  him  in  1825,  when  he  was  an  infant.  The  slaves 
were  infants  when  they  were  given  to  the  plaintiff,  and 
were  taken  into  the  possession  of  Henson  Norris,  his  father, 
soon  after  the  gift,  and  remained  in  his  possession  for 
many  years,  and  until  he  sold  several  of  them.  In  sup- 
port of  the  plaintiff's  title  to  Caroline,  the  record  and  de- 
cree, in  a  suit  in  chancery,  were  produced  in  evidence. 
The  complainant  in  the  suit  was  the  executor  of  Robert 
Robertson,  and,  with  others,  Henson  Norris  was  made  a 
defendant.  The  bill  sought  to  recover  from  Henson  Nor- 
ris the  six  negroes  which  he  claimed  to  hold  as  the  pro- 
perty of  the  plaintiff  under  the  parol  gift  from  his  grand- 
father. The  decree  was  in  favor  of  the  claim  of  the  plain- 
tiff. 

It  was  proved  that  Henson  Norris  had  sold  several  of 
the  slaves  given  to  the  plaintiff,  during  his  minority,  and 
the  negro  in  dispute  to  the  defendant,  in  1839  or  1840. 
Henson  Norris  being  indebted  to  insolvency,  with  judg- 
ments and  executions  to  a  large  amount  against  him  un- 
satisfied, in  February,  1843,  carried  seventeen  of  his  slaves 
to  the  State  of  Georgia.  Immediately  after  he  had  carried 
them,  he  made  a  bill  of  sale  of  them  to  Reuben  Robertson, 
his  brother-in-law,  and  Alexander  Norris  and  the  plaintifft 
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his  sons.  They  were  informed  of  the  bill  of  sale,  and  in 
February,  executed  a  power  of  attorney  to  A.  J.  Anderson, 
to  proceed  to  Georgia  and  take  charge  and  possession  of 
the  slaves.  A.  J.  Anderson  accordingly  did  proceed  to 
Georgia,  as  the  agent  of  the  said  parties,  and  got  posses- 
sion of  the  negroes,  and  hired  them  out  for  two  or  three 
months.  They  were  seized  under  suit?  in  attachment  by 
certain  creditors  residing  in  South  Carolina.  The  claim 
of  the  plaintiff,  under  the  bill  of  sale,  Anderson,  the  agent, 
was  advised  by  counsel  was  void  by  the  law  of  Georgia, 
he  being  a  colored  person.  Eight  of  the  negroes  were  sold 
for  sixteen  hundred  dollars,  and  part  of  the  proceeds  ap- 
plied in  satisfaction  of  the  attachment  suits.  The  rest 
were  brought  back  to  South  Carolina  by  the  creditors  and 
sold  by  the  sheriff,  under  the  executions  against  Henson 
Norris.  The  consideration,  stated  by  Henson  Norris,  for 
the  bill  of  sale,  was  a  debt  of  $1800,  due  to  Reuben  Rob- 
ertson ;  a  debt  of  $900  due  to  Alexander  Norris,  and  a 
debt  of  $700,  due  to  the  plaintiff.  He  said  the  debt  due 
by  him  to  the  plaintiff,  for  the  sale  of  Caroline,  was  not 
included  in  the  consideration.  Mr.  Jones  testified  that  he 
had  drawn  the  power  of  attorney  from  Robertson  and  the 
two  Norns's  to  A.  J.  Anderson,  and  that  according  to  his 
recollection,  the  debts  due  to  the  several  parties  by  Henson 
Norris,  which  were  said  to  be  the  consideration  of  the  bill 
of  sale,  were  therein  recited  ;  and  that  the  debt  due  to  the 
plaintiff,  on  account  of  the  sale  of  a  slave  to  McCullough 
by  Norris,  was  the  only  debt  recited  as  due  to  the  plaintiff, 
which  Anderson  was  empowered  to  prosecute  and  receive. 
The  bill  of  sale  and  power  of  attorney  were  not  produced 
in  evidence.  Henson  Norris  testified  that  the  plaintiff  was 
not  of  age  until  May,  1843.  It  was  proved  that  since  1843, 
when  his  father  went  to  Georgia  with  the  negroes,  the 
plaintiff  had  resided  with  A.  J.  Anderson.  For  some  pe- 
riod before  that  time  he  lived  with  his  father  and  with  the 
nid  Anderson,  though  the  greater  part  of  the  time  with  his 
fiUher. 

The  presiding  Judge  instructed  the  jury  that  the  plain- 
tiff had  proved  a  title  to  the  negro  Caroline ;  and  that  the 
sale  by  Henson  Norris  to  the  defendant,  the  plaintiff  being 
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then  a  minor,  was  void  ;  but  that  though  the  sale  was  void 
at  the  time  it  was  made,  yet  it  was  competent  of  the  plain- 
tiff, when  of  age,  to  confirm  it.  It  was  submitted  to  them 
to  determine,  on  the  proof,  whether  the  plaintiff  was  of  age 
in  February,  1 843  ;  and  if  he  were  of  age,  whether  he  did 
accept  the  bill  of  sale  of  the  seventeen  negroes,  made  to 
him  and  the  others  by  H.  Norris,  in  Georgia ;  and  lastly, 
whether  the  debt  due  by  Henson  Norris,  on  account  of  the 
sale  of  Cafoline  to  the  defendant,  was  included  in  the  con- 
sideration of  that  bill  of  sale :  and  they  were  instructed 
that  if  the  plaintiff  was  then  of  age,  and  did  accept  the  bill 
of  sale,  and  the  price  of  Caroline  was  included  in  the  con- 
sideration, the  acceptance  of  the  bill  of  sale  was  a  confir- 
mation of  the  sale  by  H.  Norris  to  the  defendant,  though 
the  bill  of  sale  was  void  by  the  laws  of  Georgia,  and  the 
plaintiff  did  not  receive  any  satisfaction  of  the  debt  inten- 
ded to  be  secured  by  it.  In  considering  whether  the  plain- 
tiff had  accepted  the  bill  of  sale,  the  attention  of  the  jury 
was  directed  to  the  execution  of  the  power  of  attorney,  and 
the  agency  of  Anderson  and  his  taking  possession  of  the 
negroes,  and  hiring  them  for  the  plaintiff  and  the  other 
parties.  In  deciding  whether  the  sale  of  Caroline  was  in- 
cluded in  the  Georgia  bill  of  sale,  the  attention  of  the  jury 
was  directed  to  the  disproportion  between  the  alleged  con- 
sideration for  the  bill  of  sale  and  the  value  of  seventeen 
negroes,  of  whom  fifteen  were  grown  ;  to  the  proof  oi  the 
consideration  as  resting  altogether  on  the  testimony  of 
Henson  Norris  ;  to  the  apparent  intention  of  Henson  Nor- 
ris, in  running  the  negroes  out  of  the  State,  to  secure  them 
to  his  children  against  his  creditors ;  and  the  presumption 
which  might  arise,  from  the  whole  transaction,  that  it  was 
the  intention  of  Henson  Norris  to  provide  for  the  pajrment 
of  all  that  he  owed  his  children,  in  transferring  to  them 
all  the  property  he  had  rescued  from  his  creditors. 

It  was  contended  for  the  defence,  that  the  sale,  by  the 
defendant,  was  binding  on  the  plaintiff,  on  the  ground  of 
a  fraudulent  concealment  of  his  title.  On  this  point  the 
jury  were  instructed  that  an  infant  was  liable  for  torts, 
whether  of  force  or  fraud ;  and  that  an  infant  would  be 
liable  if,  by  any  act  of  misrepresentation  or  deceit,  he  com- 
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mitted,  or  aided  in  the  practice  of,  a  fraud ;  or  if  he  were 
guilty  of  such  gross  negligence  as  would  afford  proof  of  an 
actual  fraudulent  intent.  That  negligence  was  not,  in 
law,  generally  imputed  to  an  infant ;  and  that  all  the  cir- 
cumstances of  the  sale  to  the  defendant  seemed  to  exempt 
the  plaintiff  firom  any  charge  of  participating  in  the  fraud 
practised  by  Henson  Norris  on  the  defendant  in  the  sale 
of  Caroline. 

The  jury  found  a  verdict  for  the  defendant. 

The  plaintiff  appealed,  and  now  moved  for  a  new  trial, 
on  the  ground  of  error  in  the  instructions  of  the  presiding 
Judge. 

Jones,  for  the  motion. 
Sullivan,  contra. 

Curia,  per  O'Neall,  J.  That  an  infant,  by  neglecting  to 
state  his  title  to  a  purchaser  of  his  property  from  another, 
would  thereby  prejudice  his  right,  is  a  proposition  which 
cannot  be  entertained  at  law  ;  for  the  law  presumes  an  in- 
fant to  be  incapable  of  either  understanding  or  protecting 
his  rights,  and,  therefore,  generally  shields  him  from  injury, 
on  account  of  every  thing  done  during  infancy.  It  is  true 
if  an  infant  be  guilty  of  a  fraud,  and  he  be  proceeded 
against  in  form  ex  delicto,  he  will  be  answerable ;  as  in 
the  case  of  Word  ads.  Vance,  1  N.  <fe  McC.  197,  where  an 
infant  was  held  to  be  liable  for  a  deceit  in  the  exchange 
of  horses  ;  but  beyond  this  I  am  not  prepared  to  go. 

The  great  question  in  this  case  is,  whether  the  plaintiff 
has  done  any  act,  or  received  any  valuable  consideration, 
after  he  attained  to  full  age,  which  can  be  regarded  as  an 
affirmation,  on  his  part,  of  the  sale  of  Caroline  by  his  father 
to  the  defendant. 

I  assume  that  the  plaintiff  was  of  age  in  February,  1843, 
for  that  is  the  earliest  period,  on  the  proof,  that  he  could 
have  attained  to  maturity ;  and  to  that  period  the  judge 
below  directed  the  inquiry  of  the  jury,  and  their  finding 
must  be  regarded  as  fixing  it  as  the  time  when  the  plain- 
tiff attained  to  full  age. 

After  that  time,  the  father,  Henson  Norris,  who  had  car- 
ried seventeen  of  his  negroes  to  Georgia,  conveyed  them 
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to  Reuben  Robertson,  Alexander  Norris  and  the  plaintiff. 
For  what  purpose  was  that  conveyance  made  ?  The  proof 
answers — ^to  pay  specified  debts  to  Reuben  Robertson, 
Alexander  Norris,  and  $700  due  the  plaintiff  for  a  negro 
man  sold  by  the  grantor,  Henson  Norris,  to  McCuUough. 
When  these  facts  are  thus  stated,  there  can  be  no  pretence 
to  say  that  that  conveyance  was  satisfaction  for  Caroline,  and, 
therefore,  being  accepted,  was  an  affirmation  of  her  previous 
sale  by  Henson  Norris  !  But  when  to  this  is  added,  what 
further  appears  from  the  proof,  that  the  conveyance  was  of 
no  benefit  to  the  plaintiff,  it  would  be  carrying  the  doctrine 
of  implied  confirmations  a  great  way  beyond  any  case  ever 
before  decided.     The  cases  of  confirmation,  in  this  State, 

f  have  been  of  purchases  made  by,  or  for,  an  infant.  In 
them  it  has  been  held,  that,  by  the  retention  of  property 
lought  during  infancy,  after  full  age,  the  contract  of  pur- 
chase should  be  affirmed ;  Cheshire  vs.  Barreity  4  McC. 
241 ;  Alexander  vs.  Heriot,  Bail.  Eq.  223 ;  Eubanks  vs. 
Peaky  2  Bail.  497.  These  cases  proceed  upon  the  notion, 
that  a  benefit  exactly  equivalent  to  his  contract  of  purchase 
accrues  to  the  adult  by  the  retention  of  the  property  pur- 
chased diuing  infancy,  and  hence  the  law  implies  that  he  af- 
firmed by  such  act  the  previous  voidable  contract.  So,  too,  I 
have  no  doubt,  if  one  sell  the  property  of  an  infant,  and 

•  after  the  infant  attains  to  full  age,  pays  him  for  it,  that  the 
infant  could  not  recover  it  from  the  purchaser ;  and  that 
would  be  on  the  ground  that  having  accepted  the  price 
from  him  who  had  wrongfully  sold,  he  thereby  consented 
to  waive  the  illegality  of  the  sale  and  make  it  valid  by 
such  an  unequivocal  act  of  assent.  But  before  he  can  be 
cut  off  from  a  clear  legal  title  to  property  illegally  sold,  it 
must  be  made  clearly  to  appear,  that  he  has  received,  in 
money  or  property,  an  equivalent.  The  burden  of  shew- 
ing this  rests  on  the  defendant,  and  if  he  fails  to  establish 
it  clearly y^  he  cannot  expect  to  succeed.  In  this  case  it  is 
perfectly  manifest  that  no  such  {)roof  was  given ;  and  I 
think  the  judge  below  erred  in  submitting  to  the  jury,  that 
because  the  negroes  conveyed  were  of  greater  value  than 
the  debts  for  which  it  was  proved  the  conveyance  was  ex- 
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ecuted,  they  might  conclude  that  the  plaintiff  accepted  the 
deed  in  satisfaction,  also,  of  the  price  of  Caroline. 

But  the  plaintiff  received  no  benefit  whatever  from  the 
conveyance.  According  to  the  proof,  eight  of  the  slaves 
were  sold  under  attachments  in  Georgia,  and  the  rest 
brought  back  and  sold  in  South  Carolina,  on  account  of 
Henson  Norris'  debts.  It  would  be  a  monstrous  doctrine 
to  say,  that  the  property  of  an  infant,  sold  by  his  father, 
should  be  confirmed  to  the  purchaser  by  an  illegal  con- 
veyance, by  the  father,  of  other  property  to  the  infant  after 
he  had  attained  to  full  age.  There  is  nothing  in  such  a 
transaction  from  which  the  legal  implication  can  arise. 
The  infant  has  neither  actually  assented  to  the  new  ar- 
rangement, (for  it  does  not  purport  to  be  in  payment  of 
the  past  sale)  nor  has  he  received  benefit  from  it,  whereby, 
in  strict  right,  he  can  be  said  to  have  received  an  equiva- 
lent for  his  property. 

The  motion  for  a  new  trial  is  granted. 

Richardson,  Evans,  Butler,  Warolaw  and  Frost, 
JJ.   concurred. 
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Gist  vs.  McJunkin. 


Nathaniel    Gist  and  others   vs.  James  McJunkin 
Abram  McJunkin. 


and 


In  questions  of  fraud  great  latitude  is  allowed  in  the  adduction  of 
evidence,  and  nothing  should  be  excluded  which  does  not  clearly  ap- 
pear to  the  court  to  be  irrelevant 

Parol  evidence  of  the  contents  of  a  deed  in  the  possession  of  the 
opposite  party  is  inadmissible  without  notice  to  produce  the  original. 
Where,  however,  the  deed  relates  to  collateral  circumstances,  and  an 
inference  is  deducible  from  the  existence  and  execution  of  the  deed, 
and  not  from  its  contents,  parol  evidence  is  admissible  without  such 
notice. 

Before  Wardlaw,  J.    at   Union,  Fall  Term,  1845. 

This  was  an  action  of  trespass  to  try  titles.  The  jury 
found  a  special  verdict,  and  the  presiding  Judge  ordered 
the  postea  to  be  delivered  to  the  defendants.  The  plain- 
tiffs appealed. 

A.  W.  Thomson,  for  the  motion. 
Herndon,  contra. 

Curia,  per  Evans,  J.  The  land  in  dispute  was  origin- 
ally the  property  of  John  T.  McJunkin.  As  his  property 
it  had  been  sold  three  times,  first  in  1828,  when  it  was 
purchased  by  one  W.  M.  Thomson,  who  conveyed  to  Jos.  A. 
McJunkin,  by  whom  it  was  conveyed  to  the  defendant, 
Abram  McJunkin.  This  sale  had  been  set  aside  by  a  de- 
cree in  Chancery,  and  on  the  trial  of  this  case,  the  defend- 
ants set  up  no  claim  to  the  land  under  it.  It  was  again 
sold  under  an  execution  in  favor  of  Malone,  in  1833.  At 
this  sale  it  was  bid  off  by  Rogers,  by  whose  order  the 
sheriff  made  a  title  to  the  defendant,  Abram  McJunkin. 
Subsequently  to  this  time,  the  plaintiff  Gist  revived  by  set. 
fa.  a  judgment  against  John  T.  McJunkin  in  favor  of  one 
James  Dugan,  of  whom  Gist  was  the  administrator.  Under 
this  judgment,  the  same  land  was  again  sold  as  J.  T.  Mc- 
Junkin's  and  bid  off  for  the  plaintiffs,  to  whom  the  sheriff 
conveyed.  This  statement  presents  so  much  of  the  facts 
of  the  case  as  is  necessary  to  understand  the  grounds  upon 
which  the  decision  of  this  court  rests. 

It  is  clear  from  this  statement  of  the  case,  that  the  de- 
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fendants'  title  is  older  than  the  plaintifis',  and  must  prevail, 
unless  it  be  void,  as  the  plaintiffs  contend,  for  fraud ;  but 
the  special  verdict  finds,  expressly,  that  this  sale,  under 
which  the  defendants  claim,  is  unaffected  by  fraud. 

But  the  counsel  for  the  plaintiffs  contend,  in  their  first 
and  second  grounds  of  appeal,  that  they  were  excluded  by 
the  Circuit  Court  from  offering  evidence  which,  if  received, 
would  have  gone  to  establish  the  frauduleucy  of  the  sale 
of  1833.  This  excluded  evidence  consists  of  the  sheriff's 
deed  to  Thomson,  the  subsequent  deed,  whereby  Thom- 
son's title  was  conveyed  to  Abram  McJunkin,  and  the  de- 
cree of  Chancellor  DeSausssure,  made  in  1830,  setting  aside 
the  sale  made  in  1828,  on  the  ground,  as  it  would  seem 
from  the  decree,  that  the  fieri  facias,  under  which  the  sale 
had  been  made,  had  been  satisfied  before  the  sheriff's  sale. 
I  am  at  a  loss  to  discover  how  these  deeds  and  this  de- 
cree could  have  proved  any  fraud  in  the  sale,  made  three 
years  after  the  first  sale  had  been  set  as^de.  But  in  ques- 
tions of  fraud,  there  must,  of  necessity,  be  a  great  latitude 
allowed  in  the  adduction  of  evidence,  and  if  the  plaintiffs 
have  been  excluded  from  the  benefit  of  any  evidence,  which 
would  establish  their  case,  unless  the  court  can  see  very 
clearly  that  the  evidence  was  wholly  irrelevant,  the  mo- 
tion for  a  new  trial  should  be  granted. 

The  circuit  Judge,  in  his  report  of  the  case,  says,  "I 
would  not  permit  the  plaintiffs  to  offer  evidence  of  the 
contents  of  deeds,  supposed  to  be  in  the  defendants'  pos- 
session, because  no  notice  to  produce  them  had  been  given." 
There  is  no  doubt  that  this  is  the  general  rule,  and  it  is 
admitted  to  be  so  in  Lowry  vs.  Pinson,  2  Bail.  324,  on 
which  the  plaintiffs'  counsel  relies.  But  in  that  case  it  is 
said,  where  it  relates  to  collateral  circumstances,  and  an 
inference  is  deducible  from  the  existence  and  execution  of 
the  deed,  and  not  from  its  contents,  parol  evidence  is  ad- 
missible. 'It  appears  from  the  report  of  the  presiding  Judge 
**that  the  decree  mentioned  in  the  second  ground  of  appeal, 
and  all  the  proceedings  in  the  Equity  case,  therein  men- 
tioned, were  offered  and  received  in  evidence.  Indeed 
every  thing  concerning  the  sale  to  Thomson,  which  that 
decree  sets  aside,  was  as  fully  presented  to  the  jury,  as  if 
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the  deeds  mentioned  in  the  first  ground,  had  been  formal- 
ly offered."  It  does  not  appear,  therefore,  that  the  plain- 
tiffs have  been  deprived  of  any  benefit  arising  from  the 
rule  laid  down  in  Lowry  vs.  Pinson.  The  existence  of 
the  deeds  and  their  execution  were  testified  to  and  spoken 
of  by  the  witnesses,  and  that  was  all  that  was  necessary 
to  the  argument  of  fraud  deducible  from  them. 

The  motion  to  reverse  the  decision  of  the  Circuit  Court, 
ordering  the  postea  to  be  delivered  to  the  defendants,  is 
dismissed. 

Richardson,  O'Neall,  Butler,  Wardlaw  and  Frost, 
JJ.  concurred. 


David  Leggett  vs.  Henry  Kerton. 

Defendant  purchased  land  which  was  subject  to  plaintiff's  right  to 
a  grist  mill,  which  had  been  erected  previous  to  defendant's  purchase. 
Defendant  b«ilt  another  mill,  which  reduced  the  water  so  low  in  the 
pond  that  plaintilf 's  mill  frequently  could  not  grind.  Held^  that  plain- 
tiflPs  right  to  the  use  of  the  water  was  superior  to  that  of  the  defend- 
ant, and  that  defendant  was  liable  to  the  plaintiff  in  an  action  on  the 
case  for  having  diverted  the  water  from  his  mill. 

Before  Butler,  J.  at  Marion^  October^  1846. 

This  was  an  action  on  the  case  against  the  defendant, 
for  interrupting  the  enjoyment  of  plaintiff's  grist  mill,  situ- 
ate on  Reedy  creek.  The  mill  had  been  erected  by  Jesse 
Leggett  in  his  life  time — whilst  he  was  the  owner  of  one 
moiety  of  the  land  on  which  it  was  situated.  Jesse  sold 
out  his  half  of  the  land  to  his  co-tenant,  and  subsequently 
bought  it  back,  with  a  reservation  of  an  exclusive  right  to 
two  frames  or  floodgates  near  said  mill.  At  the  death  of 
Jesse  Leggett,  sen.  he  and  David  Gibson  were  tenants  in 
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common  of  the  mill  pond  and  saw  mill  on  the  left  bank  of 
the  stream,  and  were  also  tenants  in  common  of  about 
1500  acres  of  land,  adjacent  to  the  mills.  There  was  a 
verbal  understanding  as  to  the  division  of  these  lands,  but 
no  legal  partition — so  that,  at  the  death  of  Jesse  Leggett, 
he  and  David  Gibson  were  legally  seized  as  tenants  in 
common  of  the  entire  premises  connected  with  the  mills, 
together  with  the  mills  themselves.  In  1828,  proceedings 
were  instituted  for  the  partition  of  Jesse  Leggett's  estate, 
and  the  grist  mill  was  assigned  to  his  widow,  at  the  price 
of  $1,500 — Gibson  laying  no  claim  to  it.  Subsequently 
the  high  land,  to  high  water  mark  in  the  pond,  was  divid- 
ed between  David  Gibson  and  Jesse  Leggett,  jr.  in  accord- 
ance with  the  understanding  that  had  obtained  in  the  life 
time  of  Jesse  Leggett,  sen.  The  land  covered  by  the  pond 
was  not  at  that  time  divided.  But  subsequently  both 
Jesse  Leggett,  jr.  and  David  Gibson,  conveyed  their  interest 
in  the  pond,  and  their  high  land;  and  through  mesne  con- 
veyances, the  entire  title  to  the  same,  together  with  the 
saw  mill,  was  concentrated  in  the  plaintiff,  with  an  express 
reservation,  in  all  the  conveyances,  that  a  right  of  a  part 
was  secured  to  Martha  the  widow  of  Jesse  Leggett,  sen.  and 
her  assignees.     Martha  Leggett,  in  sold  to  her  son, 

David  Leggett,  the  mill  with  this  right  thus  reserved  by 
grant,  in  consideration  of  $800.  He  continued,  under  this 
conveyance,  to  enjoy  the  use  of  the  mill  without  interruption 
until  about  3  years  before  the  trial,  when  the  defendant  erected 
a  mill  at  the  extreme  end  of  the  dam,  on  the  right  bank  of 
the  creek,  by  cutting  away  part  of  the  dam,  and  digging  a 
race  to  the  mill.  An  action  of  trespass  was  commenced 
for  this  trespass,  as  it  was  regarded,  but  the  plaintiff  sub- 
mitted to  a  non-suit,  and  commenced  this  action,  to  support 
which  he  proved  that  for  the  last  two  years  the  water  in 
the  creek  had  been  low,  and  that  it  frequently  happened 
that  he  could  not  grind  when  the  defendant  would  start 
his  mill.  In  other  words,  there  was  not  water  for  both, 
at  the  same  time — the  consequence  of  which  was  that 
plaintiff's  mill  could  not  go  over  half  its  time — and  which, 
according  to  the  testimony  of  several  witnesses,  reduced  its 
profits  fully  fifty  per  cent. 
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Under  his  Honor's  construction  of  the  deeds  and  the 
rights  of  the  parties  to  them,  he  was  of  opinion  that  the 
defendant,  as  the  ovmer  of  the  soil,  had  a  right  to  the  use 
of  the  water  in  the  pond,  for  an  additional  mill — ^but  that 
he  could  not  use  it  so  as  to  interfere  with  the  plaintiff's  en- 
joyment of  the  water  that  might  be  necessary  for  his  mill. 

Verdict  for  plaintiff  for  $20.     The  defendant  appealed. 

Dargan^  for  the  motion. 
Harllee,  contra. 

Ouriaj  per  Butler,  J.  In  cases  like  the  present,  daily 
becoming  more  important  in  this  State,  it  is  prudent  to  re- 
strict the  judgment  of  the  court  to  the  only  question  in- 
volved. 

The  defendant  acquired  his  title  through  several  mesne 
conveyances,  all  of  which  in  express  terms  reserved  to  the 
plaintiff's  vendor  the  right  of  a  grist  mill.  The  first  con- 
veyance which  notices  and  secures  this  right  is  a  deed 
from  Wilkinson  to  Jesse  Leggett,  sen.  in  which  the  right  of 
a  grist  mill,  then  in  operation,  was  secured  with  all  its 
appurtenances.  The  subsequent  conveyances  acknowledge 
the  same  right,  though  not  exactly  in  the  same  terms,  but 
made  in  reference  to  the  same  mill ;  the  dam,  sluices,  &c. 
being  at  the  time  used  for  its  operation. 

Judge  Story,  in  an  elaborate  judgment  in  the  case  of 
WTiUnei/  vs.  Olney^  3  Mason,  280,  held,  that  the  devise, 
of  a  mill,  with  the  appurtenances,  conveyed  not  the  build- 
ings merely,  but  the  land  under  and  adjoining,  which  was 
necessary  for  the  mill,  and  actually  used  with  it,  and  said 
that  he  laid  no  stress  on  the  word  appurtenances,  but  that 
the  land  under  the  mill,  and  adjacent  thereto,  passed  by  the 
force  of  the  word  mill.  He  continued  to  say,  that  a  mill 
does  not  mean  merely  the  building  in  which  the  business 
is  carried  on,  but  includes  the  site,  the  dam,  and  other 
things  annexed  to  the  freehold  necessary  for  its  beneficial 
enjoyment.  These  are  all  involved  in  the  title  of  a  mill ; 
and  presuppose  that  water,  the  great  and  essential  physi- 
cal agent  for  the  actual  operation  of  a  mill,  adheres  to 
and  is  inseparable  from  such  title.  It  is  the  primum  ma- 
bile  of  the  thing  to  be  enjoyed,  and  cannot  be  separated 
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from  it,  without  destroying  the  enjoyment  of  the  thing  it- 
self. The  whole  is  included  in  the  words — the  enjoyment 
of  a  perfect  right.  The  defendant,  in  the  case  before  the 
court,  when  he  diverted  the  water  from  plaintiff's  mill,  at 
a  time  when  it  was  necessary  for  its  grinding,  interfered 
with  and  disturbed  a  right  which  he  had  acknowledged 
and  reserved  by  the  terms  of  the  conveyance  under  which 
he  held  his  own  land.  He  holds  his  own  land  with  a 
qualified  tenure,  and  can  only  use  the  water  in  the  mill- 
pond  for  additional  mills  which  he  may  have  erected  after 
bis  purchase,  on  the  condition  that  he  does  not  hurt  or 
injure  the  full  and  perfect  use  of  plaintiff's  easement.  So 
long  as  there  is  i^ater  enough  for  both,  he  may  let  his  mill 
run ;  but  when,  by  diverting  water  to  his  own  he  stops 
that  of  the  plaintiff,  he  acts  at  his  own  peril  and  must 
abide  the  consequences.  He  must  take  care  to  use  his 
own  rights  in  subservience  to  those  of  another,  after  he 
has  acknowledged  those  rights  in  such  terms  as  amounts 
to  a  conveyance  of  them. 

The  verdict  has  been  found  upon  ample  evidence  of  its 
justice. 

Motion  refused. 

Richardson,  O'Neall,  Evans,  Wardlaw  and  Frost, 
JJ.  concurred 
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Meedy  Mays,  adrrCr  de  bonis  non  of  Stephen  Whiilet/y  vs. 
James  Oillam. 

Where  the  owner  of  a  slave  has  emancipated  him  contrary  to  law, 
although  he  may  have  the  right  to  reclaim  him  by  seizure  and  con- 
version, under  the  Act  of  1800,  yet,  without  such  seizure  he  has  no 
right  on  which  he  can  maintain  trover,  although  the  slave  has  not 
been  formally  seized  and  converted  by  any  other  person. 

Before  Wardlaw,  J.  at  Abbeville^  Spring  Term,  1846. 

Trover  for  an  old  negro  man  named  Bill  Brown.  Suit 
commenced  30th  September,  1843.  Pleas,  the  general  issue 
and  statute  of  limitations. 

Bill  Brown  was  a  cake  baker,  and  had  a  wife  at  defen- 
dant's. In  January,  1835,  he  had,  at  the  sale  of  the  estate 
of  M.  Abney,  been  purchased  by  B.  Broadaway,  at  the 
price  of  $355,  payable  1st  January  thereafter. 

On  20th  May,  1835,  a  written  agreement  was  made  be- 
tween the  defendant  and  Broadaway,  whereby  it  was  stip- 
ulated, that  if  the  defendant  should,  at  any  time,  pay  to 
the  said  Broadaway  $356,  with  interest  thereon  from  the 
1st  January,  1836,  till  the  time  of  payment,  the  title  of  Bill 
should  be  vested  in  the  defendant ;  with  the  express  under- 
standing and  agreement,  that  whenever  the  said  Bill  shall 
pay  the  said  sum  of  $365,  with  interest  as  aforesaid,  and 
conform  to  the  requisitions  of  the  law,  in  such  case  made 
I  and  provided,  that  he  is  to  become  free. 

I  The  defendant  made  payment  to  Broadaway,  and  on 

I      •  29th  December,  1837,  a  bill  of  sale  by  the  defendant  to 

[f  Stephen  Whitley,  and  a  contemporaneous  covenant  by  Whit- 

^  ley  to  the  defendant,  were  made  ;  the  former  of  which  was 

I  produced  by  the  plaintiff,  and  the  latter  by  the  defendant. 

■i  Whitley  and  the  defendant  lived  in  the  same  neighbor- 

1  hood.     Bill  Brown  never  was  in  the  actual  possession  of 

1  Whitley  ;  but  after  the  execution  of  these  papers,  as  be- 

ijj  fore,  seems  to  have  controlled  his  owntime,  being  of  tener  at 

i^  the  defendant's,  with  his  wife,  sometimes  laboring  for  wages, 

which  he  received  from  the  persons  who  employed  him, 
and  sometimes  going  about  in  a  cart  to  sell  his  cakes. 
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Whitley  was  called  his  guardian,  and  occasionally  gave 
him  passes  in  1838  and  the  earlier  part  of  1839 — whether 
after  July,  1839,  was  left  doubtful. 

In  1839,  Bill  made  payments  to  the  defendant  on  the 
covenant,  as  thereon  indorsed,  in  the  whole  amounting  to 
^379,09 — cleaving,  by  a  close  calculation,  about  70  cents 
due  at  the  date  of  the  last  payment — 24th  July,  1839. 
After  that  last  payment,  Whitley  repeatedly  said  that  Bill  had 
paid  for  himself,  and  that  he,  (Whitley,)  had  nothing  more 
to  do  with  him.  He  spoke  of  money  which  he  owed  Bill 
for  work,  and  referred  persons  who  wished  to  hire  Bill,  to 
Bill  himself.  The  defendant,  sometimes,  in  the  latter  part 
of  1839,  gave  passes  to  Bill ;  but  there  was  doubtful  testi- 
mony of  his  having  done  the  same  in  1838. 

On  12th  December,  1839,  the  defendant  presented  to 
Whitley  the  memorandum,  which  is  written  on  the  cove- 
nant, but  Whitley  refused  to  sign  it.  Between  that  day  and 
Christmas,  1839,  Whitley  died.  Soon  afterwards  adminis- 
•  tration  of  his  estate  was  granted  ;  and  subsequently,  ad- 
ministration de  bonis  non  to  the  plaintiff.  Demand  by 
the  plaintiff,  and  refusal  by  the  defendant,  were  admitted. 

The  presiding  Judge  refused  a  motion  for  non-suit* 
He  considered  that  the  stipulation  that  Whitley  should 
"  not  sell  nor  transfer,"  cfcc.  was  a  nugatory  attempt  to  re- 
strain the  jus  disponendi  incident  to  ownersl^p ;  that  the 
agreement  that  Bill  should  be  free,  was  contrary  to  law 
and  void ;  that  the  payments  made  by  Bill,  were  payments 
made  by  his  master  (Whitley ;)  and  that  the  condition 
that  Bill  should  revert  to  the  defendant,  upon  Whitley's 
death,  could  be  of  no  avail  without  the  defendant's  refund- 
ing, or  offering  to  refund,  to  Whitley  or  his  representatives, 
the  sums  paid  on  the  covenant. 

He  left  it  to  the  jury  to  decide  whether  there  had  been 
a  conversion  by  the  defendant,  at  any  time  more  than  four 
years  before  the  commencement  of  the  suit ;  and  whether 
there  had  been  an  abandonment  of  right  by  Whitley,  or 
his  representative,  and  seizure  by  the  defendant  or  any 
one  else,  of  Bill  as  bonum  vacans. 

The  jury  found  for  the  plaintiff,  $414.76. 

The  defendant  appealed,  and  now  renewed  his  motion 
21 
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for  a  non-suit,  on  the  ground  that  the  bill  of  sale  relied  on,  and 
Che  note  from  Whitley,  the  plaintijQT's  intestate,  to  the  defend* 
ant,  showed  that  the  plaintiff's  intestate,  at  most,  had  only  a 
qualified  right  to  the  slave  in  question  ;  and  that  the  evi- 
^dence  of  the  plaintiff  showed  that  his  right  was  defeated  and 
had  passed  from  him  before  the  commencement  of  his  suit. 

McGowen,  for  the  motion. 
Sullivan,  contra. 

Curia,  per  Wardlaw,  J.  The  views  taken  by  the  circuit 
Judge  seem  to  have  been  correct  throughout,  except  his  re- 
quiring the  defendant  to  show  a  seizure  of  Bill  by  the  defen- 
dant or  some  body  else  in  derogation  of  the  plaintiff's  right, 
and  sutmitting  the  question  of  such  seizure  to  the  jury. 
That  was  an  immaterial  matter,  if  there  was  an  abandon- 
ment of  right  by  Whitley,  or  an  emancipation  of  the  slave 
by  him,  contrary  to  law,  such  as  would  have  authorized  a 
seizure  by  another  person.  The  case  of  Linam  vs.  John- 
son,  2  Bail.  137,  shows  that  the  right  of  seizure  by  stran- 
gers is  inconsistent  with  such  right  of  property,  or  of  pos- 
session, in  the  former  owner,  as  will  maintain  the  action  of 
trover. 

From  the  plaintiff's  own  evidence,  then,  it  is  clear  that 
there  was  no  possession  of  the  slave  by  Whitley  at  his 
death,  nor  any  by  his  administrator  since ;  that  the  plain- 
tiff acknowledged  a  conversion  by  the  defendant  before 
the  commencement  of  the  suit,  but  not  four  years  before ; 
that  Whitley  had,  after  July,  1839,  neither  claimed  nor 
exercised  ownership  over  Bill,  and  that  neither  he  nor  his 
representative  has  seized  him  since  ;  that  so  far  as  Whitley 
could  make  him  so.  Bill  was  free,  and  was  in  the  condi- 
tion of  a  slave  emancipated  contrary  to  law — that  is,  one 
that  the  owner  has  relinquished  all  right  of  dominion  over ; 
that  Bill  was  therefore  subject  to  seizure,  and  whether 
seized  by  the  defendant,  or  any  body  else,  or  not,  could  not, 
without  some  act  of  seizure  on  his  part,  be  recovered  by 
the  former  owner. 

The  motion  for  non-suit  should  then  have  been  granted, 
and  a  non-suit  is  now  ordered. 

Richardson,  O'Neall,  Evans,  Butler  and  Pbost, 
JJ.  concurred. 
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Note. — The  following  are  copies  of  the  bill  of  sale,  covenant, 
receipts  and  memorandum,  referred  to  in  the  statement  of  the  case. 

R. 

Received,  the  29th  December,  1837,  of  Stephen  Whitley,  his  note 
for  three  hundied  and  fiily  dollars,  which,  when  paid,  will  be  in  full 
compensation  for  a  certain  negro  man  called  Bill  Brown,  which  said 
negro  he  is  to  exercise  the  right  of  ownership  over ;  but  not  to  sell 
nor  transfer  him  to  any  person  whomsoever,  without  the  consent 
and  approbation  of  me,  my  heirs  or  assigns.  And  should  the  said 
Whitley  die  before  the  said  note  be  paid  to  me,  the  said  negro  is  to 
revert  to  me,  my  heirs  or  assigns,  by  my  refunding  the  amount  which 
said  Whitley  may  have  paid  on  said  note. 

Given  under  my  hand,  the  day  and  year  above  written. 

JAMES  GILLAM. 

Three  days  after  date,  I  promise  to  pay  James  Gillam,  or  bearer, 
three  hundred  and  fifty  dollars,  for  value  received,  being  the  purchase 
money  for  a  man,  (Bill  Brown ;)  and  I  further  bind  mys^f  not  to 
sell  nor  transfer  the  said  negro  to  any  person  whomsoever,  without 
the  consent  and  approbation  of  the  said  Gillam.  It  is  further  under- 
stood and  agreed,  that  when  he,  the  said  Whitley,  or  Bill,  shall  pay 
the  above  sum  of  three  hundred  and  My  dollars,  with  interest  there- 
on, he  shall  be  a  free  man,  if  he  c^n  give  the  necessary  security,  and 
pay  the  said  sum  in  the  space  of  three  years. 

Given  under  my  hand  and  seal,  this  29th  December,  1839. 

STEPHEN  WHITLEY,  [l.  n.] 

Received,  4th  January,  1839,  two  hundred  dollars  on  the  within. 

Received,  4th  May,  1839,  one  hundred  dollars  on  the  within. 

Received,  24th  July,  1839,  seventy-nine  dollars  and  nine  cents  on 
the  within. 

Memorandum. — That  I  have  not  paid  any  part  of  the  within  note, 
and,  therefore,  set  up  no  claim  to  the  within  named  negro,  Bill ;  he 
having  paid  for  himself  j  and  he  is  to  be  considered  the  property  of 
James  Gillam,  until  he  is  regularly  liberated  according  to  law. 

12th  December,  1839. 
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John  Bauskett  vs»  Barnet  Smith. 

J.  S.  after  judgment  had  been  obtained  against  him,  sold  a  tract  of 
land  to  C.  D.  and  died.  Proceedings  were  instituted  by  his  widow 
to  recover  her  dower  in  the  land.  The  commissioners  assessed  a 
sum  of  money  in  lieu  of  dower,  on  which  assessment  judgment  wa9 
entered  against  C.  D.  Under  this  judgment  the  land  was  sold  and 
purchased  by  C.  D.  who  sold  to  the  defendant.  Afterwards,  the  land 
was  sold  under  the  judgment  against  J.  S.  and  purchased  by  the 
plaintiff.  Held^  that  the  plaintiff  was  entitled  to  recover  the  land 
from  the  defendant 

Before  Frost,  J.  at  Greenville^  Fall   Term^  1846. 

Trespass  to  try  titles.  The  plaintiff  and  defendant 
both  claimed  through  Lester  Richards.  The  plaintiff  de- 
rived title  through  a  conveyance  of  the  sheriff,  dated 
March  4th.  1844,  under  a  judgment  of  the  plaintiff  against 
Lester  Richards,  entered  up  the  17th  October,  1836. 

The  defence  was  rested,  in  the  first  place,  on  a  deed  of 
conveyance  from  Lester  Richards  to  William  Richards, 
dated  the  26th  December,  1835,  and  recorded  the  11th 
January,  1838.  The  subscribing  witnesses  proved  that  the 
deed  was  executed  and  delivered  in  December,  1836,  and 
one  of  them  proved  that  it  was  ante-dated,  for  the  pur- 
pose of  defeating  the  judgment  of  the  plaintiff  of  its  lien 
on  the  land.  The  other  title  set  up  by  the  defendant,  was 
a  conveyance  by  the  sheriff,  under  a  judgment  in  dower, 
in  which  Mary  S.  W.  Richards,  the  widow  of  Lester 
Richards,  was  demandant,  and  William  Richards,  defend- 
ant. The  commissioners,  by  their  return,  filed  10th  Octo- 
ber,  1839,  assessed  the  value  of  the  demandant's  dower, 
in  the  land  in  dispute,  at  one  hundred  and  sixty-three 
dollars.  Judgment  was  entered  up  against  William  Rich- 
ards, for  that  amount,  and,  under  it,  the  land  was  sold, 
and  conveyed  by  the  sheriff  to  William  Richards,  by  deed, 
dated  21st  March,  184l. 

It  was  contended  that  the  judgment  in  dower  operated 
as  a  specific  lien  on  the  land,  and  divested  the  lien  of  the 
plaintiff,  under  the  judgment  against  Lester  Richards,  so 


a 
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that  the  sheriff's  deed  to  the  plaintiff  should  be  postponed 
to  the  sheriff's  deed  to  William  Richards,  from  whom  the 
defendant  claimed. 

The  jury  were  instructed  that  the  judgment  in  dower 
operated  no  specific  lien  on  the  land,  and  bound  only  Wil- 
liam Richards,  who  was  party  to  it ;  and  that  the  plaintiff 
was  entitled  to  recover.  They  found  a  verdict  for  the 
plaintiff. 

The  defendant  appealed,  and  now  moved  for  a  new 
trial,  on  the  ground  that  the  judgment  in  dower  of  a  sum  of 
money  assessed  in  lieu  of  dower,  was  a  charge  upon  the 
land,  under  which  it  was  legally  sold,  and  by  which  a 
good  title  vested  in  this  appellant ;  and  because  his  Honor 
erred  in  charging  the  jury  to  the  contrary. 

Henry,  for  the  motion. 
Perryy  contra. 

Curia,  per  Butler,  J.  After  a  full  developement  of 
the  facts  in  this  case,  it  was  very  properly  conceded,  on  the 
part  of  the  defendant's  counsel,  that  the  plamtiff  was  enti- 
tled to  recover  on  his  title,  and  have  a  judgment  of  evic- 
tion against  all  persons  in  possession  of  the  land,  unless 
the  defendant  can  protect  himself  under  the  proceedings 
In  dower. 

William  Richards  had  no  title  in  the  land  at  the  time 
these  proceedings  were  instituted,  nor  at  the  time  when 
the  land  was  sold  under  the  judgment  that  had  been  en- 
tered up  on  the  sum  assessed  to  the  widow  in  lieu  of  her 
dower.  That  assessment,  if  it  was  the  subject  of  a  legal 
judgment,  was  not  made  against  the  owner  of  the  land, 
but  was  a  sum  of  money  due  under  the  proceedings,  by 
the  party  to  the  proceedings.  It  could  not  operate  as  a 
judgment  against  any  one  else.  Richards  was  a  naked 
treq)asser,  and  voluntarily  placed  himself  in  a  situation 
that  jsubjected  him  to  liability.  His  object  then  was  to 
defeat  the  plaintiff's  title,  by  taking  and  holding  posses- 
sion of  the  land  under  a  fraudulent  deed ;  and  now  he, 
X)r  rather  his  vendee,  contends  that  the  owner  of  the  land 
joiHst  abide  by  the  consequences  of  his  wrongful  acts,  not- 
pritbstanding  %e   had  no   opportunity   to  defend  himself 
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against  them ;  that  is,  Richards  allowed  a  judgment  to  go 
against  him,  and  says  that  the  plaintiff's  land  was  right- 
fully sold  to  satisfy  it.  Where  judgments  of  different 
dates  are  entered  up  against  the  same  individual,  a  sale 
under  a  junior  judgment  may  be  referred  to  the  older 
judgment  for  its  validity,  because  the  older  judgment 
would  take  the  money.  But  here  the  judgment  in  dower, 
as  it  is  termed,  is  against  TFiUiam  Richards,  and  of  course 
could,  by  its  own  purport,  only  bind  his  property ;  while 
the  judgment  held  by  the  plaintiff  was  against  Lester 
Richards,  and,  therefore,  bound  his  property  from  the  time 
of  its  date.  The  sale  made  under  one  cannot  be  referri- 
ble  to  the  other,  without  confounding  rights  which  are 
wholly  separate  in  their  nature.  When  the  defendant  re- 
fers to  the  chain  of  his  title,  he  must  look  to  the  judg- 
ment against  William  Richards  as  one  of  its  links,-  and 
what  is  that  judgment  by  its  very  terms  ?  It  is  a  judg- 
ment against  the  goods  and  chattels  and  lands  of  William 
Richards,  for  the  payment  of  a  certain  sum  due  by  him. 
By  its  very  terms  it  limits  the  authority  of  the  execution 
under  it,  and  is  confined  in  its  operation  to  the  property 
of  the  defendant  in  it. 

But  it  may  be  contended,  that  although  William  Rich- 
ards had  no  interest  in  the  land,  he,  nevertheless,  was  in 
possession,  at  the  time  the  widow  was  conducting,  and 
after  she  had  finished,  her  proceedings  in  dower ;  and  that, 
therefore,  he  was  a  competent  party  through  whom  the 
proceedings  might  be  consummated,  for  the  purpose  of 
binding  the  heirs,  or  other  persons  holding  under  Lester 
Richards. 

Our  Act  of  Assembly,  passed  in  1786,*  providing  a 
mode  for  the  admeasurement  of  dower,  mainly  contemplates 
a  case  where  land  has  been  cast  by  descent  on  the  heir. 
In  such  case,  a  minor  heir,  being  represented  by  guardian, 
is  bound  by  the  result  of  the  proceedings.  The  conclu- 
ding part  of  the  2d.  section  may  include  others  besides 
the  heir ;  and  in  practice,  I  believe,  it  has  been  so  regard- 
ed.    The  language  is  as  follows ;  where  the  land  cannot 


•  4  Stat.  742. 
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^^  be  fairly  and  equally  divided  without  manifest  disadvan- 
tage, then  they,  (the  commissioners)  or  a  majority  of 
them,  as  aforesaid,  shall  assess  a  sum  of  money,  to  be  paid 
to  the  widow  in  lieu  of  her  dower,  by  the  heir  at  law,  or 
such  other  person  or  persons  who  may  be  in  possession  of 
the  land."  The  words  "  such  other  persons,"  may  refer 
to  the  guardians  and  representatives  of  minor  heirs  before 
mentioned ;  or  they  may  include  all  that  are  on  the  land 
in  their  own  right ;  as  purchasers,  for  instance.  In  such 
cases  there  is  nothing  unreasonable  in  making  the  parties 
thus  situated,  with  proper  notice,  abide  by  the  decision  of 
the  commissionfers.  The  Act  never  could  have  contem- 
plated a  case  in  which  proceedings  against  a  naked  tres- 
passer would  be  conclusively  binding  on  the  true  owner, 
who  was  a  stranger  to  the  proceedings.  And  in  any 
view,  the  assessment  is  to  be  in  lieu  of  dower  ;  that  is, 
when  it  is  paid,  it  is  in  discharge  of  the  claim  of  dower. 

There  might  be  cases  in  which  the  heir  or  purchaser, 
being  insolvent,  could  not  pay  the  sum  assessed.  In  such 
case  the  widow  would  have  a  clear  right  to  fall  back  on 
her  absolute  right  in  the  land,  which  can  neither  be  defeat- 
ed by  the  alienation  of  the  husband,  nor  by  the  insolven- 
cy of  the  purchaser.  She  would  have  the  option  to  take 
the  personal  obligation  of  the  party,  and  might  sue  on  it 
and  recover  judgment ;  but  if  she  were  to  do  so,  she  would 
have  to  stand  on  the  footing  of  all  other  judgment  credi- 
tors, quoad  her  judgment. 

Then,  taking  the  case  before  us  in  the  strongest  point 
of  view,  the  widow  accepted  from  William  Richards  a 
judgment  on  him,  in  lieu  of  her  dower ;  and  under  that 
judgment  she  has  received  her  money.  The  land  stands 
discharged  from  any  further  claim  on  her  part,  unless  the 
defendant  could  compel  her  to  pay  it  back ;  and  should 
that  be  done,  she  would  be  remitted  by  the  lex  postliminii 
to  her  former  rights,  and  would  be  placed  in  a  situation  to 
compel  the  owner  of  the  land  to  satisfy  her  claim  under 
the  requisition  of  the  law. 

The  defendant,  I  presume,  is  an  innocent  purchaser,  and 
is,  no  doubt,  entitled  to  every  indulgence.  In  Equity,  he 
may,  perhaps,  require   the  plaintiff  to  remunerate  him  to 
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the  extent  of  the  widow's  dower,  upon  the  ground  that 
it  has  been  discharged  for  his  benefit.  In  this  point  of 
view,  it  is  possible  he  may  be  subrogated  to  the  rights  of  the 
widow.  These  are,  however,  somewhat  conjectural  views, 
and  cannot  interfere  with  the  legal  aspect  of  the  case  as  it 
must  be  regarded  in  a  court  of  law. 

The  pfaintiff  having  established  a  paramount  title  to 
the  land,  has  a  right  to  his  writ  of  habere  facias  pos- 
sessionem  against  all  persons  who  may  be  upon  it,  leaving 
them  to  adopt  such  measures  as  they  may  think  proper,  to 
obtain  indemnity.  We  have  every  assurance,  however, 
that  the  plaintiff  will  do  full  justice,  to  the  extent  of  any 
ultimate  liability  to  which  he  ought  to  be  subjected.  Mo- 
tion refused. 

O'Neall,  Evans,  Wardlaw  and  Frost,  J  J.  con- 
curred. 


W.  Land  vs.  C.  Lee. 

The  declarations  of  the  vendor  of  personal  property,  made  before 
the  sale,  are  competent  evidence  against  his  vendee. 

Before  Richardson,  J.  at    York,  Spring    Term,    1846. 

This  was  an  issue  under  the  attachment  Act,  to  try  the 
right  to  fifteen  bags  of  coffee.  The  coffee  had  been  depo- 
sited by  one  G.  W.  Bradley  with  W.  H.  Steely  in  whose 
possession  it  was  attached  on  the  21st.  September,  1844, 
by  C.  Lee,  as  the  property  of  Bradley.  W.  Land,  the 
plaintiff  in  the  issue,  claimed  the  coffee  under  an  alleged 
purchase  from  Bradley,  made  prior  to  the  attachment,  but 
after  the  coffee  had  been  deposited  with  Steel.  The  de- 
fendant contended  that  the  sale  to  Land  was  fraudulent. 
A  good  many  witnesses  were  introduced   on  both  sides, 
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and  amongst  others,  W.  H.  Steel  was  examined  for  the 
defendant.  The  presiding  Judge  reported  "  that  the  dec- 
larations of  Bradley  the  next  day  after  the  coffee  was  left 
with  this  witness,  and  at  other  times,  were  offered  by  the 
defendant,  and  rejected  as  incompetent."  The  jury  found 
for  the  plaintiff,  and  the  defendant  appealed,  on  the  ground, 
That  his  Honor  excluded  all  the  acts  and  declarations 
of  G.  W.  Bradley,  under  whom  the  plaintiff  claimed,  ex- 
cept such  as  occurred  at  the  time  he  deposited  the  coffee 
with  W.  H.  Steel. 

Smith,  for  the  motion. 

Curia,  per  O'Neall,  J.  The  presiding  Judge  reports, 
''that  the  declarations  of  Bradley,  the  next  day  after  the 
coffee  was  left  with  this  witness,  ( W.  H.  Steel)  and  at  other 
times,  were  offered  by  the  defendant,  and  rejected  as  in- 
competent." It  is  possible  there  may  be  some  mistake  in 
this  statement ;  but  the  presiding  Judge,  after  a  confer- 
ence with  the  attorneys,  is  unable  to  say  whether  he  ex- 
cluded the  declarations  of  Bradley  after  the  sale  to  Land, 
alone,  or  whether  it  may  not  have  been  that  he  excluded 
those  before  the  sale,  as  well  as  after ;  and  taking  the 
ground  of  appeal  and  report  together,  he  thinks  it  better 
that  it  should  be  assumed  that  he  did  exclude  all  the  decla- 
rations, after  the  coffee  was  deposited  with  Steel,  as  well 
those  before  the  sale  as  those  after  it,  lest  it  should  be 
that  proper  evidence  was,  from  mistake,  withheld. 

Theie  is  no  doubt  that  the  declarations  of  the  vendor 
of  personal  goods,  made  before  the  sale,  are  competent 
evidence  against  his  vendee.  The  point  is  considered  and 
adjudged  in  Chiy  vs.  Hall,  3  Murphey's  No.  Ca.  R.  150. 
In  that  case,  Henderson,  J.  said,  '^  the  declarations  or  con- 
fessions of  the  person  making  them,  are  evidence  against 
such  person  and  all  claiming  under  him  by  a  subsequent 
title."  The  rule  which  I  have  stated  is  laid  down  and 
enforced  by  an  unanswerable  array  of  reason  and  authori- 
ty, in  2  Phill.  Ev.  by  C.  <fe  H.  656. 

In  a  question  of  fraud,  if  the  vendor,  a  debtor,  retain 
the  possession,  his  declarations,  as  long  as  he  retains  the 
possession,  seem  to  be  admissible  against  his  vendee, 
22 
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WUlies  vs.  Farley,  14  Eng.  C.  L.  R.  366;  2  Phill.  Ev. 
by  C.  <&  H.  602. 

The  motion  for  a  new  trial  is  granted. 

Richardson,  Evans,  Butler,  Wardlaw  and  Frost, 
JJ.  concurred, 


William  Ellison^  assignee  of  Geo.  W.  Smith,  vs.  Joseph 
McCullough. 

The  defendant  purchased  land,  giving  for  the  purchase  money 
two  unnegotiabie  notes,  both  of  which  were  afterwards,  but  at  diffe- 
rent times,  assigned  by  the  payee.  There  was  a  partial  &ilure  of 
the  consideration  for  which  the  notes  were  given,  but  not  equal  in 
amount  to  the  note  first  assigned.  Held,  that  the  defendant  was 
bound  to  pay  the  note  first  assigned,  and  could  only  avail  himself  of 
his  defence  in  a  suit  on  the  other  note. 

If  both  notes  had  remained  in  the  hands  of  the  payee,  or  had  been 
assigned  at  the  same  time,  the  note  first  brought  to  trial  would,  in 
Zau?,  have  had  preference;  semble. 

Before  Wardlaw,  J.  at  GhreenvUle,  Spring  Term,  1846. 

This  was  an  action  oi  assumpsit,  commenced  on  the 
28th  February,  1842,  upon  an  unnegotiabie  note  for  $116, 
dated  the  18th  December,  1841,  payable  to  George  W. 
Smith,  on  the  1st.  January,  1842,  and  assigned  by  Smith 
to  the  plaintiff,  on  the  19th  December,  1841.  The  defence 
alleged,  by  way  of  discount,  and  as  failure  of  considera- 
tion, was  that  this  note  was  given  in  part  payment  of  tfaie 
price  of  a  tract  of  land  conveyed  by  Smith  to  the  defend- 
ant, and  that  the  defendant  had  been  obliged  to  pay  lar^e 
sums  to  remove  the  liens  of  judgments  against  Smith, 
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which  bound  the  land.  The  plaintiff  repUed,  that  after 
payment  of  those  sums,  there  was  still  due  by  the  defend- 
ant of  the  price  of  the  land  more  than  enough*  to  pay  this 
note.  There  was  a  conveyance  from  Smith  to  the  defend- 
ant, of  ninety  acres  of  land,  with  warranty,  dated  the 
18th  December,  1841,  in  which  the  consideration  was  ex- 
pressed to  be  $700.  It  was  admitted  that  the  note  in 
question  was  given  in  part  payment  for  the  land ;  and  that 
another  note  for  $350  was  given  at  the  same  time,  and 
upon  the  same  consideration,  which  was  also  unnegotia- 
ble,  and  at  the  time  of  the  trial  was  yet  unpaid,  in  the 
hands  of  George  Mattison,  who  became  assignee  after  the 
19th  December,  1841.  From  Smith's  declarations,  it 
seemed  that  he  had  also  received  in  payment  for  the  land, 
two  horses,  valued  at  $100,  and  two  notes  on  one  Brown- 
lee,  each  for  $50.  The  defendant  shewed  that,  in  Janua- 
ry, 1842,  he  paid  to  the  sheriff,  on  judgments  against 
Smith,  which  bound  the  land,  $347  33.  Smith  ran  away 
the  next  day  after  the  conveyance  of  the  land. 

The  presiding  Judge  instructed  the  jury  that,  even  if 
Smith  was  bound  to  remove  the  liens,  no  abatement  of  this 
note  could  be  had,  unless,  by  the  payment  of  the  judgments 
and  other  payments  made  towards  the  purchase  money  of 
the  land,  the  defendant  had  paid  so  much  of  the  purchase 
money  that  the  balance  unpaid  was  less  than  the  amount 
of  this  note.     Verdict  for  the  whole  amount  of  the  note. 

The  defendant  appealed,  and  now  moved  for  a  new 
trial,  on  the  ground  of  error  in  the  instructions  of  the 
presiding  Judge. 

Sidlivan,  for  the  motion. 
Youngf  contra. 

Curiay  per  Wardlaw,  J.  If  the  two  notes  represent 
what  was  left  unpaid  of  the  purchase  money,  then  the 
balance,  after  deducting  from  their  sum  the  liens,  is 
$118  67.  If  we  go  back  and  look  to  the  payments  of 
which  any  evidence  has  been  given,  then  $200  paid  and 
the  liens  deducted  from  $700,  the  consideration  expressed 
in  the  deed,  will  leave  a  balance  of  $152  67.  Why 
should  not  this  note  be  paid  from  either  of  these  balances  ? 
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The  defendant  objects  that  the  note  for  $360  is  out- 
standing in  the  hands  of  Mattison.  Perad venture  pay- 
ment of  that  note  may  never  be  claimed.  But  if  it 
should  be,  this  one  was  assigned  first,  and,  therefore,  is 
entitled  to  maintain  the  precedence  wifiich  the  priority  of 
suit  alone  might  give  it.  If  both  notes  had  remained  in 
Smith's  hands,  and  this  one  had  first  been  brought  to  trial, 
recovery  upon  it  would  have  been  had,  and  that  recovery 
would  have  gone  with  the  payments  made  upon  the  liens, 
to  diminish  the  balance  applicable  to  the  other.     If  both  ' 

notes  had  been  assis^ned  at  the  same  instant  to  their 
present  owners,  equity  might  have  apportioned  between 
them  the  balance  insufficient  for  payment  of  both,  but 
probably  the  law  would  have  applied  the  maxim,  prior 
tempore  potior  jure.*  But  this  one  having  been  as- 
signed first,  the  other  stands  towards  it  as  if  it  was  still 
in  Smith's  hands.  If  they  were  progressing  pari  passfi 
towards  judgment,  a  defence  which  would  not  have  avail- 
ed against  this  when  it  was  assigned,  but  which  was 
available  against  the  other  in  part  or  in  whole  when  it 
was  assigned,  must  have  gone  only  against  the  other; 
much  more  must  it  now,  when  this  has  come  to  trial  before 
the  other  has  been  sued.  The  most  that  the  defendant 
can  ask  is,  that  the  case  should  be  considered  as  if  he  had, 
before  the  assignment  of  this  note,  made  all  the  payments 
which  the  breach  of  warranty  has  since,  as  he  says,  sub- 
jected him  to.  If  so,  as  those  payments  still  left  a  bal- 
ance sufficient  to  pay  this  note,  the  present  plain tifif,  as  as- 
signee, has  a  right  to  insist  that  he  should  be  paid  from 
that  balance,  and  that  no  conduct  of  Smith  after  the  as- 
signment to  the  plaintiff,  nor  of  the  defendant  after  notice 
of  that  assignment,  shall  defeat  him.     Motion  dismissed. 

Richardson,  O'Neall,  Evans,  Butler,  and  Frost, 
JJ.  concurred. 
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David  Aiken  vs,  Robert  Caihcart. 

When  the  indorsements  on  a  note  are  all  in  blank,  any  one  of  the 
indorsers  may  sue  the  prior  parties,  striking  out  all  the  indorsements 
below  his  own  \  and  when  no  mala  fides  is  imputed  to  his  possession, 
he  is  not  required  to  prove  that  he  paid  the  note  when  he  took  it 
back. 

Before    Wardlaw,    J.    at  Fairfield^  Fall   Term,   1845. 

This  was  an  action  by  the  third  indorser  against  the 
first  indorser  of  a  note.  The  note  was  for  $5000,  made 
the  9th  March,  1842,  by  John  J.  Myers,  payable  after  two 
hundred  and  fifty  days,  at  the  office  of  Robinsons  &  Cald- 
well, in  Charleston,  to  the  order  of  the  defendant,  and  in- 
dorsed by  the  defendant,  W.  T.  Woodward,  the  plaintiff, 
and  Robinsons  &  Caldwell.  The  indorsements  were  all  in 
blank.  It  had  been  discounted  in  bank,  and  after  due 
demand,  and  notice  of  non-payment  given  to  all  the  par- 
ties, had  been  taken  up  by  Robinsons  &  Caldwell.  They 
sent  it  to  their  attorney,  Mr.  McCall,  with  instructions  to 
discbarge  the  plaintiff  if  he  would  pay  one-third  without 
recourse  to  the  two  first  indorsers,  who  would  pay  the 
other  two-thirds ;  otherwise,  to  sue  him  for  the  whole. 
The  plaintiff  declined  making  the  payment  as  proposed, 
and  on  the  1st.  day  of  April  1843,  (the  return-day  of  the 
court  for  Fairfield  district)  a  writ  was  issued  by  Robinsons 
&  Caldwell  against  the  plaintiff  on  the  note,  the  service 
of  which  was  accepted  by  the  plaintiff.  An  arrangement 
was  then  made  between  Mr.  McCall  and  the  plaintiff, 
which  was  expressed  in  two  receipts  interchanged  between 
them.  The  plaintiff  drew  a  draft  upon  Martin,  Starr  <& 
Walter,  of  Charleston,  for  $5,640,  payable,  at  nine  months, 
to  Robinsons  <&  Caldwell,  Which  he  delivered  to  Mr.  Mc- 
Call, for  which  Mr.  McCall  gave  him  a  receipt,  in  which 
it  is  said  that  the  "  draft  is  to  be  sent  to  Robinsons  & 
Caldwell,  and  is  to  be  payment  of  a  note''  (describing  this 
note)  "  if  the  said  Robinsons  &  Caldwell  shall  assent  to 
this  arrangement,  and  signify  the  acceptance  of  the  said 
draft  in  payment  of  said  note ;  otherwise,  the  draft  is  to 
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be  returned,  and  this  arrangement  to  stop,  cease  and  de- 
termine, and  suit  to  go  on  against  David  Aiken  in  favor 
of  Robinsons  <&  Caldwell,  wbo  hold  the  note  as  indorsees." 
Mr.  McCall  delivered  the  note  to  the  plaintiff,  for  which 
Che  plaintiff  gave  to  him  a  receipt,  in  which  it  wfis  said 
Chat  the  note  "  is  to  be  returned  if  Robinsons  <&  Caldwell 
should  not  accept  the  draft  drawn  in  payment  of  said  note, 
which  belongs  to  them."  Immediately  afterwards,  on  the 
1st.  day  of  April,  this  suit  was  commenced.  Robinsons  d& 
Caldwell,  sometime  afterwards,  accepted  the  draft,  and  it 
was  paid  at  maturity. 

The  presiding  Judge  held  that,  at  the  commencement  of 
this  suit,  the  plaintiff  had  not  such  a  title  to  the  note  as 
authorized  him  to  sue  thereupon  in  his  own  name ;  and 
granted  a  motion  for  a  non-suit,  which  the  plaintiff  now 
moved  to  set  aside. 

McDowell,  for  the  motion. 
Wethefs  and  McCall,  contra. 

Curia,  per  Wardlaw,  J.  This  case  was  hastily  de- 
cided, after  a  short  argument,  at  the  close  of  a  heavy  cir- 
cuit. I  am  now  satisfied  that  the  motion  for  nonsuit 
should  not  have  been  granted. 

In  the  case  of  Mendez  vs.  Carreroon,  1  Lord  Raym. 
742,  Lord  Holt  held,  in  an  action  brought  against  the  ac- 
ceptor by  an  indorsee,  who  had  taken  up  a  bill  of  ex- 
change upon  which  he  had  been  sued  by  a  subsequent  in- 
dorsee, that  the  custom  of  merchants  required  the  produc- 
tion of  a  receipt,  but  that  it  would  be  sufficient  if  the 
plaintiff  proved  that  he  had  paid  the  bill;  and  for  want 
of  that  proof  the  plaintiff  was  nonsuit.  It  is  said  in  a 
note  to  2  Stark.  Ev.  260,  that  the  record  having  been  con- 
sulted, it  was  found  that  in  that  case  the  plaintiff  did  not 
<leclare  on  the  bill  as  indorsee,  but  specially  alleged  his 
payment  of  the  money  to  the  subsequent  indorsee,  upon 
default  of  the  acceptor. 

Ther«  is  now,  however,  no  doubt  that  in  such  case  the 
indorsee  who  has  taken  back  the  bill,  may  sue  on  the  bill 
against  the  prior  parties ;  7  T.  R.  5T1 ;  (Cowley  vs.  Dun- 
lop)  and  even  negotiate  the  bill  again  ;  3  M.  <&  S.  97, 
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(^Cfdlmo  vs.  Lawrence).  Where  such  indorsee  declares  on 
tfie  bill,  although  proof  of  payment  may,  perhaps,  be  re- 
quired if  the  bill  had  been  negotiated  specially,  no  such 
proof  is  essential  if  the  indorsements  have  all  been  in  blank, 
as  in  this  case.  As  said  by  Gh.  J.  Eyre,  in  Waltoyn  vs. 
St.  Quintin,  1  B.  <&  P.  658,  the  indorsers  may  arrange 
the  matter  among  themselves,  and  any  one  indorsee  may 
sue,  striking  out  all  the  names  upon  the  bill  below  his 
own. 

It  is  said  here,  however,  that  there  was  no  arrangement 
between  Robinsons  <&  Caldwell  and  the  plaintiff  that  he 
should  sue.  But  there  was  a  delivery  of  the  note  to  him 
upon  an  agreement,  which,  liberally  construed,  means  that 
it  had  been  exchanged  for  a  draft,  which,  when  paid, 
should  be  payment  in  full.  This  action  is  brought  by  one 
who,  at  the  commencement  of  this  suit,  had  possession  of 
the  note,  who  ever  since  could  have  delivered  to  the  de- 
fendant the  note  and  a  perfect  acquittance,  and  whose  right 
to  sue  appears  upon  the  note.  The  defendant  has  no 
right  to  inquire  into  the  private  arrangement  subsisting 
between  other  parties,  when  no  mala  fides  is  imputed  to 
the  possession  of  the  holder,  and  the  legal  right  of  action 
is  in  the  holder.     Motion  granted — nonsuit  set  aside. 

Richardson,  O'Neall,  Evans,  Butler,  and  Frost, 
JJ.  concurred. 
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* 
A.  J,  Davis,  assignee,  vs.   William  Kirksey. 

The  declarations  of  a  party  cannot  be  introduced  in  evidence  to 
rebut  admissions  made  by  him  at  a  different  time. 

With  a  view  to  discredit  a  witness  for  the  defendant,  he  was  asked 
on  his  cross  examination  by  the  plaintiff  whether  he  had  not  made 
contrary  declarations,  which  he  denied.  The  plaintiff  in  his  evidence 
in  reply,  proved  ccntradictory  declarations  made  by  the  witness. 
After  the  plaintiff's  evidence  in  reply  was  closed,  the  defendant  offer- 
ed to  prove  consistent  declarations  of  the  witness  made  at  another 
time.  This  testimony  was  rejected  by  the  presiding  Judge.  Held, 
that  it  was  properly  rejected. 

Before  Frost,  J.  at  Pickens,  Fall   Term,  1845. 

This  was  a  suggestion  to  try  whether  a  judgment  con- 
fessed by  one  J.  B.  Reed  to  the  defendant  was  fraudulent. 
The  jury  found  for  the  plaintiff,  and  the  defendant  ap- 
pealed, and  now  moved  for  a  new  trial,  on  the  grounds : 

1st.  Because  his  Honor,  after  receiving  the  declarations 
of  the  defendant,  that  on  certain  occasions  he  bad  refused 
to  loan  inoney  to  J.  B.  Reed,  refused  to  admit  similar  dec- 
larations made  at  other  times,  that  he  had  loaned  said 
Reed  large  sums  of  money. 

2d.  Because  his  Honor,  after  admitting  declarations  of 
Reed  that  he  had  not  lost  money  by  gambling  in  lotteries, 
refused  to  admit  his  declarations  made  about  the  same  time 
to  others,  that  he  had  lost  money  in  that  way. 

Waddy  Thompson  and  Perry,  for  the  motion. 
Young  and    Whitner,  contra. 

Ouria,  per  Frost,  J.  The  first  ground  of  appeal  is 
opposed  to  the  well  settled  rule,  that  the  declarations  of  a 
party  cannot  be  introduced  in  evidence  to  rebut  admissions 
made  by  him  at  a  different  time.  The  rule,  that  all  the 
admissions  of  a  party  must  be  taken  together,  is  limited  to 
all  that  was  said  at  the  time  to  which  the  evidence  of  the 
opposite  party  refers  ;  Edwards  vs.  Ford,  2  Bail.  461. 

J.  B.  Reed,  a  witness  for  the  defendant,  had  testified 
that  he  had  lost  large  sums  of  money  by  gaming.     With 
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a  view  to  discredit  this  witness,  he  was  interrogated  on  his 
cross  examination  by  the  plaintiff,  whether  he  had  not 
made  contrary^eclarations,  which  he  denied.  The  plain- 
tiff, in  his  evidence  in  reply,  proved  the  declarations  of 
Reed,  that  he  had  been  fortunate  and  had  made  money  by 
his  adventures  in  the  lotteries.  After  the  evidence  of  the 
plaintiff  in  reply  was  closed,  the  defendant  offered  a  wit- 
ness to  prove  Reed's  assertions,  at  another  time,  that  he 
had  lost  money  by  the  lotteries.  The  rejection  of  this 
evidence  is  the  subject  of  the  second  ground  of  appeal. 

The  question  involves  the  general  course  of  examina- 
tion in  a  cause.  The  rules  which  direct  the  examination 
of  a  single  witness,  do  also,  in  a  great  degree,  prevail  in 
the  production  of  proof  by  the  parties,  in  support  of  the 
issue.  In  the  direct  examination  of  the  witness,  by  the 
party  producing  him,  all  material  facts  are  to  be  brought 
out  in  the  first  instance.  On  the  cross  examination,  by 
the  adverse  party,  he  must  elicit  and  produce  all  that  he 
may  require  of  the  witness ;  and  in  the  examination  in 
reply,  the  party  producing  the  witness  is  strictly  confined 
to  the  examination  of  matters  adduced  by  the  cross  exam- 
ination. No  new  question  can  be  put  in  reply,  uncon- 
nected with  the  cross  examination,  by  the  party  producing 
the  witness ;  and  the  adverse  party  cannot  enlarge  or  ex- 
plain the  proof  obtained  on  the  cross  examination,  nor 
supply  any  omissions.  So  in  regard  to  the  entire  cause. 
In  Braydon  vs,  OoulmaUj  1  Munroe,  115,  it  is  laid  down, 
that  the  admission  of  new  witnesses  after  the  parties  pro- 
fessed to  have  gone  through  their  evidence,  it  may  readily 
be  conceded,  is  against  the  strict  practice,  which  ought 
generally  to  be  adhered  to  in  such  cases.  In  strict  prac- 
tice, he  who  has  the  affirmative,  ought  to  introduce  all  the 
evidence  to  make  out  his  side  of  the  issue ;  then  the  evi- 
dence of  the  negative  side  is  heard ;  and,  finally,  the 
rebutting  proof  of  the  affirmative,  which  closes  the  inves- 
tigation. 

It  cannot  be  objected  to  the  application  of  the  rule  to 
a  case  like  the  present,  that  it  may  subject  the  defendant 
to  surprise  ;  for  if  it  is  intended  to  offer  evidence  of  con- 
tradictory  declarations  of  a  witness,  for  the  purpose  of 
23 
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exciting  doubt  and  distrust  against  his  testimony,  as  to  the 
particular  transaction  on  which  the  discrepancy  arises,  or 
to  raise  suspicion  as  to  the  truth  of  his  testimony  in  gene- 
ral, it  is  necessary,  in  the  first  instance,  to  prepare  the 
way  for  its  admission,  by  cross  examining  the  witness  as 
to  the  supposed  contradictory  statements  which  are  after- 
wards to  be  brought  forward  against  him;  1  Phil.  Ev, 
293.  An  opportunity  is  thus  aflforded  to  the  party  of  sus- 
taining the  credit  of  his  witness,  by  an  explanation  of  the 
nature  and  particulars  of  any  statements  which  he  may 
have  made.  In  1  Phil.  Ev.  307,  it  is  affirmed  that  ''it  has 
been  doubted  with  good  reason"  whether  the  party  who 
called  might  shew  that  the  witness  had  said  the  same 
thing  on  other  occasions,  and  that  he  is  consistent  with 
himself.  In  2  Phil.  Ev.  by  C.  &  H.  p.  771,  note  533, 
many  American  decisions  are  collected,  to  shew  that  con* 
sistent  declarations  of  a  witness  may  be  produced  to  main- 
tain his  credit  against  proof  of  contradictory  declarations. 
If  they  were  admissible  in  this  case,  the  defendant  should 
have  offered  proof  of  them  before  he  closed  his  evidence ; 
which  he  had  notice  and  opportunity  to  do.  The  motion 
is  dismissed. 

O'Neall,  Evans,   Butler   and  Wardlaw,  JJ.   con- 
curred. 
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The  State  vs.   Oeorge  Daig. 

In  an  indictment  under  the  14th  sec.  of  the  Act  of  1823,  for  break-* 
ing  a  waste  wier  of  the  Rocky  Monnt  Canal,  it  is  not  necessary  to 
allege  who  was  intended  to  be  injured  by  the  acts  done  by  the  de- 
fendant ;  nor  under  whose  care  the  canal  was ;  nor  that  the  forfeiture 
incurred  by  the  acts  done  was  above  twelve  dollars. 

The  Act  provides  '<if  any  person  shall  wilfully  and  maliciously 
break  any  waste  wier,  he  shall,  on  conviction,"  &c.  Held  that  any 
wilful  breaking  without  just  cause  or  excuse  was  within  the  meaning 
of  the  Act 

What  is  meant  in  law  by  the  term  malice. 

A  person  may  be  indicted  for  injuring  a  waste  wier  of  the  Rocky 
Mount  Canal,  though  the  use  of  the  canal  had  been  abandoned. 

Before  Wardlaw,  J.  at  Chester^  Fall  Term,  1846. 

The  defendant  was  indioted  for  maliciously  breaking  a 
waste  wier  of  the  Rocky  Mount  Canal,  contrary  to  the 
Act  of  1823,  sec.  14,  6  Stat.  217. 

It  appeared  that  he  had  taken  six  or  seven  large  hewn 
stones  from  the  waste  wier,  and  used  them  in  the  erection 
of  bis  mill. 

The  use  of  the  canal  had  been  abandoned — ^the  banks 
in  many  places  had  been  cut^  the  timbers  were  rotten,  alt 
the  iron  which  could  be  got  at  had  been  taken  off  by  va- 
rions  persons  in  the  neighborhood^  and  in  the  general 
system  of  plunder  which  prevailed,  it  seemed  likely  that 
all  the  hewn  stones  would  be  removed.  The  defendant 
was  advised  by  a  neighbor  to  take  such  stones  as  he  want* 
ed,  and  if  he  should  ever  be  called  on,  to  pay  for  them; 
but  he  made  no  application  to  the  Superintendent  of  Pub-' 
lie  Works,  who  occasionally  visited  the  canal,  and  no  per- 
son who  took  any  thing  there  was  ever  known  to  pay 
for  it. 

The  presiding  Judge  held  that  any  evil  intent  was 
malice ;  that  the  breaking,  causa  lucri,  was  not  less  con* 
trary  to  the  Act,  than  a  breaking  in  wanton  mischief; 
and  that  the  matters  alleged  in  the  third  ground  for  a  new 
trial,  if  they  honestly  existed,  might  go  in  mitigation,  but 
did  not  jostify. 
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The  jury  found  the  defendant  guilty. 

The  defendant  appealed,  and  now  moved  the  court  in 
arrest  of  judgment,  on  the  following  grounds. 

1.  Because  the  indictment  does  not  allege  who  was  in- 
tended to  be  injured  by  the  acts  done. 

2.  Because  the  indictment  does  not  allege  under  whose 
care  the  Rocky  Mount  Canal  was,  which  was  necessary ; 
&s  by  law  it  was  under  the  care  of  commissioners  for  said 
canal — and  the  indictment  should  have  charged  that  the 
acts  done  were  intended  to  injure  the  said  commissioners* 

3.  Because  the  indictment  does  not  allege  that  the  for- 
feiture incurred  was  above  twelve  dollars — which  was 
necessary  to  give  the  court  jurisdiction. 

And  failing  in  this,  then  he  moved  for  a  new  trial,  on 
the  following  grounds. 

1.  Because  the  canal  was  not  in  use,  and  was,  for  all 
practical  purposes,  abandoned  at  the  time  of  the  alleged 
offence. 

2.  Because  the  acts  complained  of  were  done  without 
any  malice,  either  moral  or  legal,  but  were  done  through 
ignorance  or  mistake,  and  without  any  intention  to  injure 
the  State  or  any  other  person. 

3.  Because  his  Honor  should  have  charged  the  jury 
that  if  the  defendant  did  the  acts  complained  of,  under  the 
impression  that  the  canal  was  virtually  abandoned,  or  had 
taken  the  rock  without  any  malice,  and  really  then  intend- 
ed to  pay  the  State  for  the  same,  then  he  was  not  guilty. 

4.  Because  the  court  charged  the  jury,  that  every  un- 
lawful act  was,  in  law,  regarded  as  being  done  with 
malice. 

A.  W.  Thomson,  for  the  motion. 
DawkifiSj  Solicitor,  contra. 

Curia,  per  Wardlaw,  J.  The  14th  sec.  of  the  Act  of 
1823,  under  which  the  defendant  is  indicted,  is  as  follows. 

"If  any  person  or  persons  shall  wilfully  and  maliciously 
throw  down,  break  or  destroy,  any  lock,  dam,  bank,  waste 
wier,  culvert,  wall,  or  any  part  thereof,  belonging  to  any  of 
the  said  canals,  such  person  or  persons  so  offending  shall, 
for  every  such  offence,  on  conviction    thereof,  pay  all  the 
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damages  arising  from  such  breaking,  throwing  down  or 
destroying,  and  shall  also  forfeit  and  pay  a  iSne  not  exceed- 
ing one  thousand  dollars,  and  be  imprisoned  not  exceed- 
ing twelve  months,  at  the  discretion  of  the  court  before 
which  such  conviction  shall  take  place." 

The  indictment,  pursuing  the  words  of  the  statute,  charges 
that  the  defendant  unlawfully,  wilfully  and  maliciously 
broke  a  waste  wier  of  the  Rocky  Mount  Canal,  (describing 
the  waste  wier  with  precision,)  contra  for  mam  statuti. 
No  other  allegation  was  necessary.  What  damages  shall 
follow  the  conviction,  and  to  whom  they  shall  be  paid,  ftre 
matters  which  it  must  be  left  to  the  prosecuting  officer  to 
have  properly  adjudicated  hereafter. 

The  19th  sec.  of  the  Act,  which  directs  that  penalties 
under  the  Act,  of  $12  and  less,  shall  be  recovered  before 
a  justice  of  the  peace,  also  provides  that  higher  penalties 
shall  be  recovered  by  indictment  in  the  Court  of  Sessions, 
and  that  offences  for  which  imprisonment  is  made  the 
punishment,  shall  be  prosecuted  by  indictment  in  the  Court 
of  Sessions.  These  provisions  would  have  rendered  all 
notice  o{  the  inferior  tribunal  provided  for  other  offences, 
Unnecessary  in  this  indictment  for  an  offence  punishable 
by  imprisonment  and  higher  penalty  than  can  be  recovered 
before  the  inferior  tribunal,  even  if  in  general  it  were  not 
plain  that  it  is  not  requisite  to  shew  the  jurisdiction  of  a 
court  of  general  jurisdiction,  by  any  averment  that  the 
matter  is  not  within  certain  exempt  cases,  over  which  the 
inferior  tribunal  has  exclusive  jurisdiction. 

To  understand  clearly  the  grounds  taken  in  the  motion 
for  new  trial,  it  is  necessary  to  observe  that  the  question 
of  malice,  as  defined  by  the  Judge,  had  been  submitted  to  the 
jury,  and  then  the  counsel  for  the  defendant  desired  the 
Judge  to  instruct  the  jury  that  if  the  use  of  the  canal  was 
abandoned,  and  the  defendant  took  the  stone  for  his  own 
use,  avowing  honestly  his  willingness  to  pay  for  them 
when  called  on,  the  statute  had  not  been  violated.  This 
the  Judge  declined  to  do,  leaving  it  to  the  jury  to  say 
whether  there  was  that  evil  intent  which  he  considered 
malice,  and  holding  that,  if  there  was,  the  matters  alleged 
would  go  only  in  mitigation. 
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The  main  questions  are.  1.  What  is  the  malice  re- 
quired by  the  statute — must  it  be  a  motive  to  injure  mere- 
ly, arising  from  hatred,  wantonness  or  other  evil  disposition, 
or  may  it  be  a  motive  to  obtain  gain,  to  which  the  injury 
is  only  incidental  ?  2.  Were  the  circumstances  such  as 
to  shew  that  the  defendant  could  not  have  acted  malicious- 
ly? 

As  is  well  known,  the  legal  sense  of  malice  differs 
from  its  sense  in  common  speech.  In  law,  malice  is  a 
term  of  art,  importing  wickedness  and  excluding  a  just 
cause  or  excuse.  It  is  implied  from  an  unlawful  act  wil- 
fully done,  until  the  contrary  be  proved.  The  rule  is  the 
same  in  cases  of  homicide,  and  those  of  slander,  malicious 
proseculion,  arson,  malicious  mischief,  and  all  other  cases 
where  malice  is  to  be  averred  and  proved.  He  who  kills 
a  stranger  to  obtain  his  goods  acts  maliciously ;  he  who 
slanders,  or  without  probable  cause  prosecutes  to  extort 
hush  money,  acts  maliciously  ;  he  who  burns  a  house  to 
make  gain,  acts  maliciously:  and  so,  the  malice  implied 
from  the  wilful  breaking  of  the  waste  weir  is  not  rebutted 
by  the  defendant's  shewing  that  he  did  not  act  wantonly 
or  spitefully,  but  was.  moved  by  a  prospect  of  the  advan- 
tage he  would  derive  from  obtaining  at  little  cost  materials 
for  his  mill. 

But  the  defendant  acted  openly,  avowed  his  intention 
to  pay,  and  thought  the  canal  forever  abandoned. 

These  circumstances  shew  that  he  has  not  acted  fur- 
tively, but  the  offence  provided  against  is  altogether  dis- 
tinct from  theft,  and  does  in  effect  include  any  wilful 
breaking  without  just  cause  or  excuse.  The  canal  was 
not  in  use,  but  the  costly  materials  which  remained  after 
the  use  ceased,  might  have  been  applied  by  the  State  to- 
wards repairing  the  canal  or  other  valuable  purpose,  and 
surely  were  not  bona  vacantitij  to  be  appropriated  by  the 
first  occupant.  The  value  of  an  intention  to  pay  may  be 
measured  by  what  it  has  produced  in  other  instances,  and 
its  sincerity  be  questioned  when  no  application  on  the  sub- 
ject was  made  to  any  public  officer.  But  if  such  intention 
really  existed  and  had  been  followed  up,  although  it  might 
have  removed  from  the  defendant's  act  the  odium  which 
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attaches  to  a  plunderer  upon  the  public,  it  eould  not  have 
been  a  just  excuse,  excluding  the  existence  of  the  evil  in- 
tent which  here  was  found.  How  knew  he  that  the  mis* 
chief  to  the  remaining  works,  done  directly  by  the  break- 
ing and  indirectly  by  the  example,  could  be  compensated 
to  the  satisfaction  of  the  owner?  Mischievous  youths  who 
II!  idle  sport  should  break  the  lock  of  a  canal,  avowing  at 
the  time  a  determination  to  pay,  and  shortly  afterwards 
manifesting  the  sincerity  of  their  avowal  by  actual  offer  of 
compensation,  would  surely  not  be  held  to  be  free  from 
guilt  under  the  section  we  are  considering,  and  upon  con- 
viction, besides  the  payment  they  had  offered,  might  be 
punished  by  fine  and  imprisonment.  The  question  then 
is  whether  the  defendant  is  in  better  condition  because  he 
has  avowed  his  willingness  to  pay  but  made  no  offer,  and 
has  acted  from  hope  of  gain  and  not  in  idle  sport.  Like 
the  harmless  inoffensive  man,  who  burnt  a  house  when  he 
had  no  motive  to  induce  him  to  commit  the  act  (^Rex  vs. 
Parringtan,  R.  and  R.  209,)  the  defendant  must  be  pre- 
sumed to  have  understood  and  intended  the  consequences 
of  his  act,  and  be  held  to  the  terms  of  the  statute  which 
he  wilfully  violated. 
Motion  dismissed. 

Richardson,  O'Neall,  Evans,  Butler  and  Frost, 
JJ.  concurred. 
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Dr,  James  Durant  and  Elias  Durant  vs.  Martha  Ash- 
more  and  others. 

Although  it  is  convenient  and  usual  to  send  cases  in  turn  to  the  » 
juries,  yet  there  is  no  law  which  renders  it  imperative  on  the  Judge 
to  do  so,  and  he  may,  in  his  discretion,  send  a  case  to  either  jury. 

After  jurors  have  heen  challenged,  under  the  Act  of  1841,  and 
others  drawn  in  their  places,  neither  party  can,  under  the  Act,  chal- 
lenge the  jurors  so  drawn. 

On  the  trial  of  a  suggestion,  on  appeal  from  the  Ordinary,  to  set 
up  a  lost  or  destroyed  will,  the  declarations  of  the  supposed  testator, 
that  he  had  no  will,  or  that  he  had  destroyed  his  will,  are  competent 
evidence  for  the  defendants. 

The  declarations  of  the  plaintiffs  in  such  suggestion,  that  they  did 
not  believe  that  the  deceased  lefl  a  will,  are  also  competent  evidence 
for  the  defendants. 

On  the  trial  of  such  a  suggestion,  a  subscribing  witness  to  the 
will,  who  was  named  as  one  of  its  executors,  but  who  had  renounced 
his  executorship,  is  a  competent  witness  to  prove  the  contents  of  the 
will,  and,  perhaps,  to  prove  the  execution. 

When  a  testator  takes  possession  of  his  will  and  it  cannot  be  found 
among  his  papers  at  his  death,  the  law  presumes  that  he  destroyed  it 
animo  revocandi.  This  presumption,  however,  is  one  of  &ct  mere- 
ly, and  may  be  rebutted  by  evidence  shewing  the  existence  of  the 
will  at  his  death. 

New  trial  ordered,  on  the  ground  of  after  discovered  written  evi- 
dence which  might  have  affected  a  witness'  credit  with  the  jury. 

Before  Butler,  J.  at  Sumter^  March,  extra  Term,  1846. 

This  was  a  suggestion  on  appeal  frrom  the  Ordinary,  to 
try  whether  John  Durant,  who  died  in  December,  1842, 
left  certain  testanaentary  papers,  a  will  and  codicil,  unre- 
voked, or  whether  he  died  intestate.  The  plaintifis  in  the 
suggestion  were,  Dr.  James  Durant,  a  natural  son  of  the 
deceased,  and  Elias  Durant,  his  half  brother.  The  de- 
fendants were  Martha  Ashmore,  a  sister  of  the  whole  blood 
of  the  deceased,  and  three  nephews,  sons  of  a  predeceased 
sister  of  the  whole  Wood.  The  decision  of  the  Ordinary 
was,  that  the  deceased  died  intestate. 

On  Tuesday  evening,  while  Jury  No.  1  was  charge 
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with  a  cause,  and  was  then  in  their  room  deliberating  on 
it,  this  case  was  called  for  trial — one  or  two  verdicts  had 
been  taken  from  jury  No.  2,  whilst  the  other  jury  was  out. 
.  By  the  next  morning,  jury  No.  1  had  made  up  their  ver- 
dict, and  had  returned  with  it  into  court*.  When  that  ver- 
dict was  read  by  the  clerk,  this  case  was  called  again,  and 
the  question  was  asked  by  the  plaintiffs'  counsel,  which 
jury  is  to  try  the  case?  The  presiding  Judge  replied, 
jury  No.  2,  as  jury  No.  1  had  returned  the  last  verdict. 
The  plaintiffs'  counsel  then  challenged,  under  the  Act,  the 
foreman,  and  he  came  off;  the  counsel  for  the  defendants 
challenged,  on  their  part,  another  juryman,  which  made 
two  vacancies.  The  names  of  the  supernumerary  jurors 
were  put  in  a  hat,  and  two  were  drawn,  when  the  plain- 
tiffs' counsel  claimed  the  right  to  challenge  one  of  them, 
when  an  objection  being  made,  his  Honor  overruled  the 
right  of  challenge,  except  for  cause  made. 

The  papers  which  the  plaintiffs  had  propounded  before 
the  Ordinary,  as  the  will  and  codicil  of  John  Durant,  de- 
ceased, were  then  read.  The  first  was  a  copy  of  the  sup- 
posed will,  which  had  been  taken  and  kept  by  one  James 
R.  Law,  who  drew  the  original.  The  second  contained 
the  contents  of  the  codicil,"  drawn  up  from  memory  by 
James  R.  Law.  The  will  purported  to  have  been  execu- 
ted in  1827.  David  Durant,  (who  died  before  John  Du- 
rant) Elias  Durant,  Robert  Durant,  all  half-brothers  of 
John  Durant,  and  James  R.  Law,  were  named  as  its 
executors. 

James  R.  Law  was  the  first  witness  called '  for  the 
plaintiffs.  He  was  objected  to  as  incompetent,  on  the 
ground  that  he  was  named  as  one  of  the  executors  of  the 
will  he  was  called  on  to  establish.  He  renounced  his 
executorship,  and  the  question,  as  to  his  competency, 
was  reserved.  This  witness  testified  to  the  execution  of 
the  will,  and  that  the  copy  propounded  was  a  correct  copy 
of  the  original.  That  himself,  David  Durant,  John  Mc- 
Caskill,  Redden  Byrd,  1)t.  Alexander  Williams,  and,  he 
thought,  Alexander  Chancey,  were  subscribing  witnesses 
to  the  will.  He  further  testified,  that  the  will  was  left  in 
his  (witness')  possession  until  1838,  when  the  codicil 
24 
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was  drawn  and  executed,  at  which  time  the  deceased  took 
both  the  will  and  codicil  into  his  own  possession.  The 
codicil  was  executed  in  the  presence  of  the  witness,  David 
Durant  and  Phill  Clerry,  who  were  the  subscribing  wit- 
nesses thereto.       * 

Redden  Byrd,  Alexander  Chancey  and  Dr.  Alexander 
Williams,  the  other  subscribing  witnesses  who  were  alive, 
were  also  examined  for  the  plaintiffs.  Redden  Byrd  and 
Alexander  Chancey  testified  to  the  execution  of  the  will, 
but  with  some  discrepancy  as  to  who  were  the  subscribing 
witnesses.  Dr.  Williams  had  no  recollection  that  he  was 
a  subscribing  witness. 

The  plaintiffs  then  offered  testimony  which  went  to 
shew  that  on  the  night  after  the  death  of  John  Durant, 
John  D.  Ash  more,  a  son  of  the  defendant,  Martha  Ash- 
more,  burnt,  at  the  residence  of  the  deceased,  three  papers, 
two  of  which,  the  plaintiffs  alleged,  were  the  will  and 
codicil  of  the  deceased. 

On  the  part  of  the  defendants,  the  witness  who  testified 
to  the  burning  was  positively  contradicted,  especially  by 
John  D.  Ashmore  ,-  and  the  repeated  declarations  of  the  de- 
ceased from  the  year  1840  nearly  to  the  time  of  his  death, 
either  that  he  had  no  will,  or  that  he  had  destroyed  his 
will,  were  given  in  evidence.  These  declarations  were 
objected  to,  but  admitted  by  the  court.  The  defendants 
further  proved  the  declarations  of  the  plaintiffs,  made 
shortly  after  the  death  of  John  Durant,  that  they  did  not 
believe  he  had  left  a  will.  These  declarations  were  also 
objected  to,  but  admitted. 

A  great  deal  of  other  testimony  was  introduced  on  bodi 
sides,  but  the  above  is  all  that  it  is  deemed  necessary  to 
state,  as  the  questions  considered  by  the  Court  of  Appeals 
have  no  relation  to  any  other  portions  of  the  testimony. 

The  presiding  Judge,  after  examining  all  the  circum«- 
stances  for  and  against  the  presumption  that  the  deceased 
had  or  had  not  destroyed  the  testamentary  papers  referred 
to,  stated  this  general  proposition ;  that  where  a  testator 
had  taken  charge  of  his  own  will,  and  it  could  not  be 
found  among  his  papers,  after  his  death,  the  presumption 
of  the  law  was,  that  he  had  voluntarily  destroyed  it  for 
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the  purpose  of  revocation.  That  it  was  a  mere  presump^ 
tioD,  however,  and  might  be  rebatted,  by  circumstances 
going  to  shew  that  the  will  had  beeti  destroyed  after  his 
death.  And  here  he  brought  to  the  notice  of  the  jury 
the  important  issue  which  had  been  made  by  the  evidence, 
and  which  was  much  discussed  in  argument,  to  wit : — 
Were  there  such  circumstances  and  evidence  in  the  case, 
as  to  satisfy  them  that  the  will  of  the  deceased  had  been 
destroyed  after  his  death?  If  so,  the  imputation  could 
attach  to  no  one  so  strongly  as  to  John  D.  Ashmore.  He 
carefully  noted  all  the  evidence  on  this  question,  on  both 
sides,  and  concluded  by  saying,  that  either  the  papers  bad 
been  voluntarily  destroyed  by  John  Durant,  in  his  lifetime, 
(and  if  so,  that  destruction  amounted  to  a  revocation)  or 
they  had  been  destroyed  by  his  nephew  after  his  death, 
and  in  that  event  there  was  no  revocation ;  and  that  if 
the  jury  should  come  to  the  latter  conclusion,  they  were 
at  liberty  to  set  up  the  papers  recited  in  the  suggestion^ 
provided  they  were  satisfied  that  they  were  sustained  by 
eredible  and  satisfactory  testimony. 

The  jury  found  for  the  defendants,  thereby  negativing 
the  testacy  of  the  deceased. 

The  plaintiffs  appealed,  on  the  following  grounds. 

1.  Because  the  case  was  referred  to  jury  No.  2,  ini^tead 
of  jury  No.  1,  against  the  motion  of  the  plaintiiS^,  whereas 
jury  No.  2  had  been  charged  with  the  last  preceding  cause 
tried. 

2.  Because  after  one  juror  had  been  challenged  by  the 
plaintiffs  and  another  juror  substituted,  the  plaintiff  chal- 
lenged a  juror  of  the  new  pannel,  but  the  court  disallowed 
die  said  challenge,  contrary  to  the  Act  of  Assembly  in  such 
cases  made. 

3.  Because  since  the  Act  of  1824,  no  will,  either  of  real 
or  personal  estate,  is  revocable  but  by  some  other  will  or 
codicil  in  writing,  or  other  writing  declaring  the  same, 
attested  and  subscribed  by  three  witnesses,  or  by  destroy- 
ing or  obliterating  the  same  by  the  testator  himself,  or  by 
some  other  person  in  his  presence,  and  by  his  direction 
and  consent;  and  no  such  revocation  of  the  will  of  1827, 
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in  any  of  the  modes  prescribed  by  the  Act,  was  proved  in 
this  case  to  have  been  made. 

4.  Because  his  Honor  charged  the  jury,  that  unless  a 
will  once  traced  to  the  possession  of  the  testator  is  found 
at  his  death,  the  presumption  of  law  is,  that  he  had  revoked 
the  same. 

6.  Because  the  declarations  of  the  testator,  that  he  had 
no  will,  were  admitted  by  the  court,  to  prove  that  he  had 
revoked  his  will,  which  was  error. 

6.  Because  his  Honor  permitted  the  defendants  to  give 
in  evidence  the  declarations  of  opinion,  on  the  part  of  Elias 
and  James  Durant,  two  of  the  devisees,  as  to  the  existence 
of  a  will,  notwithstanding  objections  of  the  plaintiffs. 

7.  Because  the  evidence  of  the  loss  of  the  will,  and  the 
intention  of  the  testator  to  die  testate,  was  sufficient  to  re- 
but the  presumption  of  revocation,  if  by  law  any  such 
presumption  arose  from  the  non-production  of  the  will. 

On  the  28th  August,  1846,  whilst  the  case  was  pending 
in  the  Court  of  Appeals,  John  D.  Ashmore,  who  had  been 
examined  as  a  witness  for  the  defendants,  and  who  on  his 
voire  dire  had  stated  that  he  had  no  legal  interest  in  the 
event  of  the  suit,  put  upon  record  in  the  Register's  office 
for  Sumter  district,  a  deed,  whereby  Martha  Ashmore,  one 
of  the  defendants,  had,  on  the  16th  of  June  1844,  volunta- 
rily conveyed  to  the  said  John  D.  Ashmore  a  valuable  tract 
of  land  of  the  deceased,  which  was  disposed  of  by  the  will 
which  the  plaintiffs  were  seeking  to  set  up,  to  one  John 
O,  Durant,  a  nephew  of  the  half  blood  of  the  deceased. 
The  plaintifis,  on  discovering  that  this  paper  had  been  re- 
corded, gave  notice  that  they  would  move  the  Court  of  Ap- 
peals for  a  new  trial,  on  the  ground  that  John  D.  Ashmore 
was  interested  in  the  event  of  the  suit  when  he  was  ex- 
amined as  a  witness ;  that  the  evidence  as  to  his  interest 
was  unknown  to  them  at  the  trial,  and  that  they  had  not 
discovered  it  until  after  the  said  deed  had  been  put  on  re- 
cord. 

John  D.  Ashmore  was  .served  with  a  copy  of  this  notice 
of  appeal,  and  in  reply  thereto  made  an  affidavit,  which 
was  read  in  the  Court  of  Appeals,  in  which  he  stated  his 
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reasons  for  believing  at  the  time  he  was  sworn  that  he  had 
no  interest  in  the  event  of  the  suit. 

Haynsworih  and  W.  F.  DesaussurCy  for  the  motion. 
It  is  important  in  the  first  place  to  inquire  whether  James 
R.  Law  was  a  competent  witness  for  the  plaintiffs,  for  if 
he  was  incompetent,  it  is  unnecessary  to  send  the  case 
back,  inasmuch  as  there  is  no  other  witness  who  can  prove 
the  contents  of  the  will.  They  contended  that,  having 
renounced  his  executorship,  he  was  competent,  and  on  this 
point  they  cited  and  commented  on  Garland  vs.  Crow^  2 
Bail.  24 ;  Anstey  vs.  Dowsing^  2  Stra.  1253  ;  Wyndkam 
vs.  Chettoynd,  1  Bur.  414 ;  Helliard  vs.  Jennings^  1  Ld. 
Ray.  505 ;  Snelgrove  vs.  Snelgrove^  4  Des.  274 ;  Wood- 
berry  vs.  Collins^  1  Des.  424  ;  Dickon  vs.  Bates,  2  Bay. 
448 ;  Legare  vs.  Ashe,  1  Bay,  457 ;  S.  C.  1  Des.  458 ; 
and  Taylor  vs.  Taylor,  1  Rich.  531. 

On  the  3rd  and  4th  grounds,  they  contended  that  the 
question  of  revocation  was  to  be  decided  by  the  terms  of 
the  statute  of  frauds,  and  that  the  ecclesiastical  decisions 
had  no  application  to  the  case.  That  a  revocation  could 
only  be  shewn  by  direct  testimony  that  the  will  had  been 
revoked  in  some  one  of  the  modes  prescribed  by  the  statute. 
This  had  not  been  done.  Jackson  vs.  Beits,  9  Cowen, 
208;  Cowp.  87;  2  Shep.  Touch.  411 ;  2  Mill,  334;  6 
Cruise,  125 ;  3  Bur.  1491;  3  McC.  282. 

On  the  5th  ground  they  cited  4  Cowen,  483  ;  4  Eng. 
Ec.  K  126. 

On  the  last  ground  they  contended  that  the  witness, 
John  D.  Ashmore,  was  interested  in  the  event  of  the  suit 
when  he  was  sworn,  and  that  the  court  might,  in  its  dis- 
cretion, send  the  case  back  for  a  new  trial  on  that  ground. 
6  Pick.  114  ;  lb.  417  ;  3  Exch.  R.  272 ;  3  Eq.  R.  325  ; 
Acts  1839,  p.  64;  9  Ves.  37;  1  Sch.  and  Lef.  407;  1  Hill 
69;  2  Bail.  18 ;  IN.  and  McC.  33;  1  Bail.  482;  Harp. 
267 ;  2  McC.  313. 

Preston  and  Moses,  contra,  cited,  on  the  1st  ground,  2 
Sp.  422,  and  on  the  3d  and  4th  grounds,  Belts  vs.  Jackson, 
6  Wend.  173;  1  Wms.  on  ex'ors.  \\Q',*  Lillievs,  Lillie,  1 
Ecc.  R.  67 ;  Colvin  vs.  Eraser,  4  lb.  113 ;  2  Blac.  R.  937 ; 
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Swimb.  992;  13  Ves.  301;  lb.  313;  4  Ecc.  R.  160;  2 
Dal.  286.  On  the  5th  ground  they  cited  Rob.  on  Wills, 
46 ;  2  N.  ife  McC.  272 ;  Harp.  314  ;  3  McC.  82 ;  2  PhilL 
Ev.  196 ;  and  on  the  6th  ground,  2  Stark.  Ev.  22  ;  7  T. 
R.  663 ;  1  Phiil.  Ev.  74. 

On  the  last  ground  they  contended  that  the  witness  was 
not  incompetent.  That  the  ordinary  had  no  jurisdiction 
as  to  wills  of  land,  and  that  the  proceedings,  therefore,  so 
far  as  the  realty  of  the  deceased  was  concerned,  were 
void.  That  the  witness'  interest  was  only  in  the  lands, 
and  inasmuch  as  the  verdict  was  a  nullity  so  far  as 
they  were  concerned,  the  witness  was  not  interested. 
Taylor  vs.  Taylor,  1  Rich.  533,  560,  569 ;  Cro.  Car.  396 ; 
1  Bur.  429  ;  Wood  vs.  Teage,  5  B.  <ft  C.  355.  Suppos- 
ing then  that  the  witness  was  competent,  can  the  court 
send  the  case  back  for  a  new  trial  on  the  ground  that  the 
evidence  might  have  affected  his  credit  with  the  jury  ?  No 
authority  can  be  found  for  such  a  position,  and  the  author- 
ities to  the  contrary  are  numerous ;  see  2  Einn.  L.  C.  268, 
where  the  authorities  are  collected. 

Curia,  per  O'Neall,  J.  Two  of  the  grounds  of  appeal 
are  preliminary  to  all  others.  They  present  questions  of 
practice  merely. 

1st.  That  the  Judge  was  right  in  ordering  the  case  to 
jury  No.  2,  is  perfectly  manifest  from  the  fact  stated  in 
his  report,  that  jury  No.  1  had  tried  the  only  litigated  case 
immediately  preceding  this,  and  that  their  verdict  was  the 
last  handed  to  the  clerk.  In  turn,  jury  No.  2  was  next 
to  be  called  to  hear  and  determine  a  case.  That  while 
jury  No.  1  was  in  their  room,  one  or  two  verdicts,  by  con- 
sent or  without  opposition,  were  taken  from  jury  No.  2^ 
was  no  reason  why  they  should  be  exempted  from  their 
turn  of  laborious  duty.  Indeed,  I  know  of  no  law  which 
makes  it  imperative  on  the  Judge  to  send  cases  in  turn  to 
the  juries.  It  is  convenient  to  do  so.  But  the  whole  mat- 
ter is  entirely  in  the  discretion  of  the  Judge,  and  if  he 
should  have  any  reason  to  believe  that  either  party  had 
managed  to  send  a  case  before  a  favorite  jury,  and  that 
thereby  justice  would  not  be  done,  I  have  no  doubt  he 
might  disappoint  the  trick  by  sending  it  to  the  other  jury, 
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as  was  once  done  by  Judge  Huger,  in  the  case  of  Lj/les 
V8.  LyleSi  at  Winnsborough. 

2d.  After  jurors  have  been  challenged,  and  others  have 
been  drawn  in  their  places,  neither  party  can,  under  the 
Act  of  the  Legislature,  challege  the  jurors  so  drawn.  The 
State  vs.  Kleinback,  2  Speers,  418. 

The  questions  next  to  be  considered  are  those  which 
object  to  the  evidence.  The  first  of  these  is  that  whicll 
relates  to  the  admissibility  of  the  declarations  of  the  testa- 
tor, that  he  had  no  will.  I  have  no  doubt  such  declara- 
tions were  admissible.  For  the  issue  was  one  of  fact ;  had 
the  testator  a  subsisting  will  at  his  death  ?  No  one  cer- 
tainly better  knew  how  this  stood  than  himself,  and  such 
declarations  would  be  directly  in  aid  of  the  presumption 
of  fact,  arising  from  the  circumstance  that  no  last  will 
was  fonnd  at  his  death.  But  declarations  shewing  that 
the  will  was  probably  destroyed  by  the  testator,  are  always 
admitted,  as  will  be  seen  by  referring  to  Lillie  vs.  LUlie^ 
6  Eccles.  Rep.  67,  where  they  were  received,  and  con- 
sidered of  great  importance  by  the  Judge  in  delivering  his 
opinion. 

It  is  also  objected,  in  the  6th  ground,  that  declarations 
of  opinion,  on  the  part  of  Elias  and  James  Durant,  the 
plaintiflb,  that  the  deceased  had  no  wil],  were  received. 
Although  such  declarations  were  of  so  little  consequence 
that  they  ought  not  to  have  weighed  a  feather  in  the  bal- 
ance, yet  I  see  no  legal  objection  to  their  reception.  They 
were  firom  the  parties  to  the  cause,  and  might  be  used  by 
the  adverse  party. 

It  is  now  necessary  to  consider  whether  James  R.  Law, 
named  as  one  of  the  executors,  be  a  competent  witness. 
He  has  renounced  his  executorship,  and  is  not,  in  any  way, 
connected  with  the  probate  in  solemn  form  of  law.  He 
is  therefore  entirely  disinterested,  and  I  confess,  if  I  were 
at  liberty  to  give  utterance  to  my  Own  opinion,  I  should 
hold  he  was  competent  to  prove  the  fact  of  execution,  as 
well  as  the  contents.  But  as  the  case  of  Taylor  vs.  Tay- 
lor^  1  Rich.  631,  in  the  opinion  expressed  by  a  part  of  the 
court,  holds  that  he  is,  by  being  named  executor,  rendered 
incompetent  to  attest  the  will,  I  for  the  present  concede 
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that  he  is  incompetent  to  prove  the  fact  of  execution.  But 
as  there  were  at  least  three  other  competent  witnesses  to 
the  excution  of  the  will,  it  may  stand  upon  their  proof, 
or  even  upon  the  proof  of  Law,  that  such  persons  did  wit- 
ness the  will  (if  he  be  competent  to  be  sworn  at  all.)  If 
he  has  no  interest  he  may  be  sworn  for  any  other  purpose 
than  the  fact  of  execution.  As  to  all  other  matters,  there 
is  no  technical  objection,  such  as  that  he  must  be  compe- 
tent at  the  time  of  attestation.  Like  all  other  witnesses, 
his  competency  must  be  judged  of  by  his  interest.  That 
he  has  none,  and  never  can  have  any,  is  apparent  from  his 
renunciation,  which  being  "entered  and  recorded,"  as  di- 
rected in  Swin.  865,  note,  Grimke  Law  of  Ex.  164,  binds 
him  and  justifies  the  Ordinary  in  granting  letters  testa- 
mentary to  the  other  named  executors. 

The  3d,  4th  and  7th  grounds  make  the  question,  whether 
the  jury  were  rightfully  instructed  by  the  Judge,  as  to  the 
presumption  of  revocation.  He  says  he  stated  "this  general 
proposition,  that  where  a  testator  had  taken  charge  of  his 
own  will,  and  it  could  not  be  found  among  his  papers  af- 
ter his  death,  the  presumption  of  the  law  was  that  he  had 
voluntarily  destroyed  it,  for  the  purpose  of  revocation. 
That  it  was  a  mere  presumption,  however,  and  might  be 
rebutted  by  circumstances  going  to  shew  that  the  will  had 
been  destroyed  after  his  death."  That  this,  in  words,  was 
a  little  stronger  than  I  think  correct,  is  true,  but  I  have  no 
doubt  the  Judge  really  intended  no  more  than  the  very- 
position  which  I  maintain.  Still,  in  a  case  like  this,  where 
the  merest  trifle  may  have  produced  the  verdict,  I  think  it 
necessary  to  qualify  the  proposition  stated.  That  after 
the  execution  of  a  will  has  been  proved,  it  can  only  be 
destroyed,  by  shewing  another  will  revoking  it,  or  by  ex- 
pressly proving  burning  or  cancellation,  is  plainly  and 
very  properly  declared  not  to  be  law  by  Colvin  vs,  Praser^ 
4  Eng.  Ecc.  Rep.  113  ;  Lillie  vs.  Lillie,  and  the  well  con- 
sidered judgment  of  the  Court  of  Errors  of  the  State  of 
New  York,  in  the  case  of  Betts  vs,  Jackson,  6  Wend.  173, 
overruling  the  same  case  decided  in  the  Supreme  Court, 
under  the  title  Jackson  vs.  Betts,  9  Cow.  208.  That  a 
presumption  of  revocation  arises  from  the  fact  that  the  will 
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is  not  found,  is  beyond  all  doubt,  an4  is  fully  sustained  by 
the  cases  cited.  But  I  maintain  that  this  is  not  a  pre- 
sumption of  law,  it  is  a  presumption  of  fact  merely ,  and 
that  was,  I  have  no  doubt,  the  idea  of  the  Judge  below, 
although  he  called  it  a  presumption  of  law,  as  is  often  done 
by  the  Judges  in  the  cases  referred  to ;  for  he  said  it  might 
be  rebutted  by  facts  shewing  the  existence.  Judge  Waties 
struck  the  true  idea  in  the  case  of  Legare  and  wife  vs* 
Ashcj  1  Bay,  457,  when  he  said,  "the  non  production  of  it, 
(the  will)  is  only  a  prima  facie  presumption  that  it  was 
cancelled,  and  not  a  legal  conclusion^ 

The  additional  ground  discloses  the  fact,  that  John  D. 
Ashmore,  the  person  against  whom  the  suspicion  of  destroy- 
ing the  wiU  was  directed,  and  who  was  sworn  at  the  trial 
to  disprove  this  suspicion,  had,  at  the  time  when  he 
was  examined  on  his  voire  dire^  in  his  possession  a  deed 
from  his  mother,  conveying  to  him  the  home  plantation  of 
the  deceased,  and  did  not  disclose  that  fact ;  and  that  since 
the  trial  he  has  put  the  deed  on  record,  whereby,  and  not 
before,  it  became  known  to  the  appellants.  This  is  not 
denied  by  any  one — even  the  witness,  Ashmore,  admits 
the  fact,  and  vindicates  his  competency,  notwithstanding 
the  fact,  by  a  well  sustained  legal  argument.  It  may  be, 
and  I  think  it  is  true,  that,  legally  speaking,  the  title  to  the 
land  of  the  deceased  is  not  affected  by  the  appeal  from  the 
Ordinary.  The  Ordinary's  jurisdiction  is  entirely  of  per- 
sonalty, (unless  it  may  be  to  partition  intestate  real  estate 
under  the  value  of  $1000)  and  hence  it  may  be,  that  a 
matter  originating  in  a  forum  having  no  jurisdiction  over 
land  passing  by  devise,  can  never,  no  matter  where  event- 
ually tried,  conclude  the  interests  of  those  who  may  claim. 
Still,  where  the  will  of  personal  and  real  estate  depends  . 
upon  the  same  ceremonies  of  attestation,  and  the  will  is 
established  on  appeal,  by  the  judgment  of  the  court  of 
law,  it  will  be  very  difficult,  if  not  impossible,  to  success- 
fully oppose  its  allowance  as  a  devise.  Hence,  therefore, 
although  Mr.  Ashmore  may  have  no  legal  interest  in  the 
event,  which  would  exclude  him,  yet  he  certainly  has  a 
deep  interest  of  profit  or  loss  in  the  question,  and  if  that 
ioLCt  had  been  known  at  the  trial,  it  might,  and  possibly 
25 
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would,  have  shaken  much  his  title  to  credit  before  the 
jury.  The  purity  of  trials  at  law  is  above  all  price.  If, 
by  concealing  facts,  law  can  be  hoodwinked  and  justice 
perverted,  a  premium  will  be  at  once  held  out  to  ert  and 
corruption.  As  far  as  the  court  can,  it  is  our  business  to 
prevent  this.  It  is  true,  that  in  general,  after-discovered 
evidence  is  not  admissible  on  a  motion  for  new  trial.  But 
in  many  of  the  cases,  and  indeed  in  almost  every  one,  the 
court,  in  refusing  the  motion,  put  the  refusal  upon  the 
ground  that  the  newly  discovered  evidence  is  oral ;  obvi- 
ously pointing  to  the  distinction,  that  written  evidence  dis- 
covered after  the  trial,  where  it  was  not  in  the  power  of  the 
party  to  discover  it  before  the  trial,  might  be,  as  it  was 
afterwards  distinctly  acknowledged  to  be,  a  ground  for  new 
trial.  This  will  be  seen  by  referring  to  Draytofi  vs. 
Thompson^  1  Bay,  261 ;  The  State  vs,  Gordon^  1  Bay, 
494 ;  Faher  vs.  Baldrick,  3  Brev.  350 ;  The  State  vs. 
Harding,  2  Bay,  267 ;  Ecfert  vs.  Descoudres  ^  Co.  I 
Mill,  70.  The  case  of  Bogert  ^  Kneeland  vs.  The  Ex- 
ecutors of  Simons,  1  Mill,  143^  recognised  to  its  fullest 
extent  the  exception,  that  newly  discovered  written  evi- 
dence, not  within  the  power  of  the  party,  might  be  a 
ground  for  new  trial.  In  that  case  Judge  Nott  said, 
*'  Where  the  investigation  of  a  case  has  led  to  the  discove- 
ry of  written  evidence,  which  could  not  have  been 
known  before,  or  where,  from  circumstances  not  within  the 
control  of  the  party,  the  testimony  could  not,  with  the 
utmost  diligence,  have  been  discovered,  and  where  it  ap- 
pears important  to  the  merits  of  a  cause,  it  may  furnish  a 
good  ground  for  new  trial."  In  Glover  vs.  administrators 
of  Miller,  Harp.  267,  it  is  said,  "  the  court  being  satisfied 
from  the  affidavit  furnished  in  this  case,  that  it  was  not  in 
the  power  of  the  plaintiff  to  produce  the  receipt  against 
part  of  the  account,  (on  which  the  defendant  claims  a 
set-off)  on  the  trial,  are  of  opinion  that  a  new  trial  should 
be  granted."  These  cases  sufficiently  vindicate  the  grant- 
ing of  a  new  trial,  on  the  ground  that  the  evidence  to  im- 
peach the  credit  of  Ashmore,  is  written,  was  then  in  his 
own  possession,  and  unknown  to  the  appellants.  But  the 
case   of  Levingsxoorth    et  al  ads.    Fox,    2  Bay,    620,  is 
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almosti  in  every  particular,  the  case  before  the  court.  In 
that  case,  a  new  trial  was  granted,  on  the  ground  thai 
Bountree,  a  witness  produced  by  the  plaintiff  on  the  trial, 
appeared,  since  the  trial,  to  be  deeply  interested  in  the 
event  of  the  suit,  (having  a  claim  to  a  part  of  the  same 
land  in  dispute)  although,  in  court,  he  swore  upon  his 
voire  dire  that  he  was  not  in  the  least  interested  in  the 
cause.  Adding  the  authority  of  that  case  to  the  others, 
and  considering  that  Ashmore's  interest  in  the  question  is 
now  apparent  from  written  testimony,  then  in  his  posses- 
sion, unknown  to  the  appellants,  not  disclosed  by  him  on 
his  examination  on  his  voire  dire^  and  since  the  trial  made 
public  by  him  by  being  put  on  record^  we  think  it  is  our 
duty  to  order  a  new  trial  on  this  ground,  even  if  it  stood 
alone  in  the  case.     The  motion  for  a  new  trial  is  granted. 

Richardson,  Evans   and  Wardlaw,  JJ.  concurred. 

Butler,  J.  Before  I  state  the  particular  grounds  upon 
which  I  consent  to  a  new  trial  in  this  case,  I  will  notice 
fiome  explanatory  remarks  in  the  opinion  of  the  court,  on 
that  part  of  my  charge  which  touches  on  the  sut  ject  of 
revocation,  arising  from  presumption. 

The  law  must  frequently  interpose  its  general  princi- 
ples, in  the  absence  of  express  stipulations,  or  where  there 
are  no  facts  to  authorize  a  conclusion  from  them. 

It  may  be  that  this  case  is  not  one  to  which  this  apes 
juris  may  be  resorted  for  the  decision  of  the  case ;  but  I 
adhere  to  the  essential  principles  of  my  circuit  opinion,  as 
to  the  matter  alluded  to,  and  which  will  appear  from  the 
following  statement. 

A  testator  executes  his  will  and  delivers  it  to  another. 
Afterwards,  he  resumes  the  possession  of  it  himself;  upon 
his  death  search  is  made  among  his  papers,  and  no  will 
can  be  found.  There  are  no  facts  to  shew  what  had  be- 
come of  the  paper.  In  such  case  the  question  must  be, 
shall  the  will  be  set  up,  or  what  shall  the  presumption  be  ? 
Of  course  the  presumption  of  law,  not  a  conclusion  of 
lav,  or  such  a  presumption  as  cannot  be  explained.  But 
\^hat  shall  be  the  legal  inference  ?  I  say  it  should  be, 
that  the  testator  had  revoked  his  will,  by  a  voluntary  de- 
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utruction  of  it.  In  this  opinion  I  am  fully  sustained  by 
the  case  from  New  York,  and  the  cases  quoted  in  the 
opinion  of  the  court  from  the  English  Ecclesiastical  reports. 

The  ground  upon  which  I  agree  to  a  new  trial  is  this — 
that  John  D.  Ashmore  was  in  possession  of  information, 
which  the  other  party  could  not  get,  except  from  himself 
or  his  mother ;  and  that  when  he  was  asked  as  to  his  in- 
terest in  the  case,  he  should  have  disclosed  it.  It  was 
such  as  would  have  affected  the  nature  of  his  evidence  ; 
whilst  it  might  not  have  excluded  it,  it  would  have  shewn 
a  strong  temptation  to  establish  the  intestacy  of  the  de- 
ceased. 

The  inclination  of  modern  adjudications  is  to  open  the 
channels  of  evidence,  and  to  let  it  depend  more  upon  cre- 
dibility than  competency.  In  other  words-^to  receive 
evidence  to  be  decided  on  according  to  its  weight,  rather 
than  exclude  it  altogether.  But  the  credibility  must  fre- 
quently depend  ^n  the  disclosures  of  the  witness  himself. 
As  where  it  appears  that  he  had  designedly,  or  from  ad- 
visement, withheld  that  which  was  alone  in  his  own  pos- 
session, or  in  the  possession  of  the  party  whose  interest 
he  is  supporting,  he  should  derive  no  advantage  from  it. 
No  one  shall  be  permitted  to  take  advantage  of  his  own 
wrong,  for  the  purpose  of  obtaining  an  advantage  in  fact 
from  it.  Here  the  witness  had  a  deed  from  his  mother, 
the  heir  at  law,  for  a  very  valuable  tract  of  land,  which 
had  been  devised  to  another  in  the  alleged  will.  Who 
knew  of  the  deed  but  himself  and  the  maker  of  it  ?  The 
witnesses  may  or  may  not  have  known.  Ashmore  did 
know ;  and  when  asked  the  question,  whether  he  had  an 
interest,  he  should  have  disclosed  the  nature  of  his  inte- 
rest. At  least,  he  should  not  have  wilfully  withheld  it  for 
the  purpose  of  obtaining  an  advantage.  From  his  own 
affidavit,  he  declined  to  answer  or  to  say  any  thing  of  the 
deed,  from  a  belief  that  it  would  not  affect  his  competency. 
What  he  did  was  with  cognizance  and  deliberation,  and 
not  from  inadvertence.  I  do  not  say  that  the  fact  of  the 
deed,  if  it  had  come  out,  would  have  affected  his  testimo- 
ny in  the  estimation  of  the  jury.  I  will  not  permit  myself 
to  form  an  opinion  on  that  subject.     It  is  enough  to  say 
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that  the  jury  ought  to  have  an  opportunity  of  judging 
with  all  the  facts  connected  with  his  credibility  or  temp- 
tation to  consult  his  real  interest  in  the  case.  And  I  am 
willing  for  a  new  trial,  not  upon  the  general  ground  of 
written  testimony  being  discovered  since  the  trial,  but  upon 
the  ground  mainly,  that  such  evidence  was  suppressed, 
when  it  should  have  been  disclosed,  and  which  the  other 
party  could  not  well  know  without  such  disclosure. 


David  Kerr  vs.  Henry  Phillips. 

Where  a  plaindfi*  resides  in  a  foreign  country,  an  affidavit  made 
by  his  agent  here,  that  he,  the  agent,  "is  informed  and  believes" 
that  the  defendant  is  indebted  to  the  plaintiff,  d&c.  is  sufficient  to  au- 
thorize an  order  for  bail. 

As  a  general  rule,  an  affidavit  to  hold  to  bail  must  be  distinct  and 
positive  in  stating  the  existence  of  the  debt  or  other  cause  of  action. 
Where,  however,  the  affidavit  is  made  by  one  suing  in  the  right  of 
another,  as  an  executor  or  administrator,  the  assignee  of  a  bankrupt, 
or  a  corporate  officer  suing  for  a  debt  due  the  corporation,  or  by  an 
agent  of  a  creditor  resident  abroad,  the  affidavit  need  not  state  the 
existence  of  the  debt  in  terms  of  absolute  assertion,  but  will  be  suffi- 
cient if  it  distinctly  aver  the  belief  of  the  deponent  as  to  its  existence. 

Before  Frost,  J.  at  Spartanburgh,  Fall   Term,    1845. 

This  was  a  motion  to  have  an  exoneretur  entered  on 
the  bail  bond  taken  in  this  case.  The  bond  bad  been 
taken  in  pursuance  of  an  order  of  the  clerk  of  the  court, 
that  the  defendant  be  held  to  bail.  The  motion  was  made 
on  the  ground  that  the  affidavit,  on  which  the  order  for 
bail  was  granted,  was  insufficient.  The  plaintiff  was  a 
citizdn   of  Virginia,  and   the  affidavit  was  made  by  his 
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agent.     His  Honor  granted  the  motion,  and  the  plaintiff 
appealed. 

Henrjfj  for  the  motion. 
Leitner,  contra. 

Caria,  per  Evans,  J.  This  was  a  motion  to  have  an 
exoneretur  entered  on  the  bail  bond  taken  in  this  case, 
which  was  granted  by  the  circuit  court,  on  the  ground 
that  the  affidavit  was  insufficient  to  authorize  the  order  for 
bail.     The  affidavit  is  in  these  words,  viz : 

South  Carolina,  ) 

Spartanburgh  District.  ) 
Personally  appears  before  me,  G.  W.  H.  Legg,  who 
makes  oath  that  he  is  the  agent  of  David  Kerr,  and  that 
Henry  Phillips  is  indebted  to  the  said  Kerr,  as  he  is  in- 
formed and  believes,  in  the  sum  of  five  hundred  and  six- 
teen dollars  and  four  cents,  balance  due  on  his  bond,  be- 
sides interest.  The  following  is  a  copy  of  said  bond. 
"  On  demand,  we,  or  either  of  us,  promise  to  pay  to  David 
Kerr,  his  heirs  or  assigns,  six  hundred  and  fifty  dollars 
and  72  cents,  current  money  of  Virginia,  for  value  receiv- 
ed ;  to  which  payment  well  and  truly  to  be  made,  we  here- 
by bind  ourselves,  jointly  and  severally,  our  heirs,  execu- 
tors and  administrators,  as  witness  our  hands  and  seals 
this  16th  day  of  January  1844. 

Signed.  Henry  Phili^ips,  Fseal.l 

Henry  B.  Miller.  £seal.J" 

.  That  said  bond  has  the  following  credits  indorsed  on  it, 
viz:  *'Cr.  the  within  by  account  due  on  books  at  settle- 
ment to  July  18th  1844,  one  hundred  and  nineteen  dollars 
sixty-eight  cents.   ($119,  68.) 

Signed  B.  P.  Larew." 

"  Received  of  Mr.  Morrison  one  pump,  fifteen  dollars, 
January  1st.  1846." 

Said  bond  has  also  the  following  credit  indorsed  upon 
it,  which  this  deponent  is  informed  and  believes  is  incor- 
rect, unjust,  and  to  which  said  bond  is  not  entitled,  viz  : 
"  The  within  bond  is  entitled  to  a  credit  foj  $276,  to  take 
effect  at  the  date  thereof,  being  the  price  of  property  bought 
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from  the  within  named  Phillips  &  Miller,  as  per  their  bill 
handed  to  me.  • 

B.  F.  Larew, 
for  David  Kerr. 
Jany.  16,  1844," 

This  deponent  further  states,  that  he  is  informed  and 
believes,  that  the  property  mentioned  in  the  last  credit 
was  not  delivered  to  the  said  Kerr,  or  his  agent,  and  that 
the  said  bond  should  not  be  credited  with  it,  which  will 
leave,  as  above  set  forth,  a  balance  due  on  the  said  bond 
of  five  hundred  and  sixteen  dollars  and  four  cents,  besides 
interest. 


Sworn  to  before  me,  ) 


G.  W.  H.  Legg,  Agent 
for  David  Kerr. 


17th  October,  1845. 
a  J.  Dean,  Not.  Pub. 

There  is  no  doubt  as  to  the  rule,  that  where  the  payee 
makes  the  affidavit,  ''  it  must  be  direct  and  positive  in 
stating  the  existence  of  the  debt  or  other  cause  of  action." 
The  rule  is  thus  stated  in  Tidd  and  Sellon  and  in 
Petesd.  on  Bail,  142,  and  in  oui  own  case  of  the  7Vea^ti- 
rers  vs.  Barksdale^  1  Hill,  272 ;  but  to  this  general  rule 
there  are  exceptions  in  favor  of  those  who  sue  in  autre 
droit,  as  executors  and  administrators,  the  assignees  of 
bankrupts,  corporate  officers  suing  for  a  debt  due  a  corpo- 
ration, or  an  agent  of  a  creditor  resident  in  a  foreign 
country.  In  these  cases,  as  is  said  in  Petersd.  146,  the 
deponent,  not  having  a  personal  knowledge  of  the  debt, 
cannot  be  expected  to  swear  to  its  existence  in  terms  of 
absolute  assertion,  but  his  belief  must  be  distinctly  averred. 
In  Lee  vs.  Sellwood,  9  Price  Exch.  R.  322,  the  affidavit 
was  made  by  an  agent,  who  swore  that  the  defendant  was 
indebted  to  the  plaintiff  £400  for  use  and  occupation.  It 
was  decided  that  he  need  not  set  out  the  means  by  which 
he  had  attained  his  knowledge ;  and  Graham,  B.  said  it 
was  not  necessary  to  swear  to  more,  under  the  circumstan- 
ces; and  Garrow,  B.  speaking  of  some  of  the  cases  which 
had  been  cited,  said  they  bad   proceeded   on  a  critical 
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nicety,  that  he  would  fiud  a  difficulty,  were  he  called  on, 
to  agree  to. 

In  Bland  vs,  Drake,  1  Chitty  R.  166,  the  affidavit  was 
made  in  England  by  an  agent,  who  swore  that  the  plaintiff 
had  recovered  in  New  South  Wales,  by  a  judgment  of  the 
highest  court  of  judicature  in  that  colony,  a  judgment 
against  the  defendant,  which  was  still  of  force  and  unsatis- 
fied, as  the  deponent  verily  believed ;  and  Best,  J.  said, 
'*  I  should  be  glad  to  know,  if  this  affidavit  is  not  sufficient, 
how  can  a  better  affidavit  be  framed  by  a  person  residing 
here  as  the  agent  of  another  abroad?  I  think  if  an 
agent  in  England  swears  that  he  believes  the  debt  to  be 
due,"  that  is  sufficient.  To  the  same  effect  is  the  case  of 
Deleissline  ads.  Heyle,  an  abstract  of  which  is  found  in 
Rice  Dig.  97.  There  cannot,  I  think,  be  a  doubt  that  an 
agent  may  be  allowed  to  make  an  affidavit  of  the  debt, 
and  it  would  seem,  from  the  authorities  above  quoted,  that 
he  need  not  state  how  he  derived  his  knowledge  of  the 
fact.  In  the  case  of  the  Treasurers  vs,  BarksdaUy  Mr, 
Young,  who  made  the  affidavit,  does  state  why  he  knew 
or  believed  the  debt  was  due,  but  this,  it  seems,  was  unne- 
cessary. It  does  not  seem  to  be  doubted,  according  to  the 
English'  cases,  that  it  is  sufficient  for  the  agent  to  swear 
to  the  existence  of  the  debt  and  his  belief  that  it  is  un- 
satisfied. In  the  case  of  Lee  vs.  Sellwoody  the  agent 
swore  that  the  defendant  owed  the  plaintiff  £400  for  use 
and  occupation ;  and  in  Bland  vs.  Drake^  that  the  plain- 
tiff had  recovered  judgment  in  New  South  Wales  against 
the  defendant.  In  both  of  the  cases,  and  especially  in  the 
latter,  how  could  the  agent  know  the  fact,  except  on  the 
information  of  others.  He  was  resident  in  England,  and 
could  not,  of  his  personal  knowledge,  know  that  a  judg- 
ment had  been  rendered  in  a  remote  foreign  country.  In 
this  case,  the  agent  swears  that  he  is  informed  and  believes 
that  the  defendant  is  indebted,  and  so  forth.  Is  it  not 
obvious  that,  in  substance,  he  swears  to  as  much  as  the 
agent  did  in  the  case  of  Bland  vs.  Drake.  The  difference 
consists  in  the  manner  of  stating  the  fact.  One  swears 
that  a  fact  is  so,  which  he  could  know  only  from  the  infor- 
mation of  another,  whilst  the  other  states  it  according  to 
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the  truth,  that  "he  is  informed  and   believes."     These 
refined  distinctions  would  often  defeat  the  ends  of  justice, 
and  would  be,  as  was  said  by  Garrow,  B.  in  the  case  of 
Lee  vs.  Sellwood^  to  proceed  on  such  critical  nicety  as  it 
would  be  difficult  to  agree  to,  and  would,  in  general,  pre- 
clude the  possibility  of  an  agent's  making  the  affidavit. 
It  seems  to  me,  that  if  the  affidavit  can  be  made   by  the 
agent,  he  must  be  allowed   to  state  it  as  matter  of  belief, 
according  to  the  truth,  ''and  not  of  absolute  assertion.*^ 
It  is  objected  that  the  affidavit  must  be  such  as  perjury 
may  be  assigned  on.     This  is  conceded ;  but  perjury  may  be 
assigned  on  an  affidavit  '^  that  he  is  informed  and  believes," 
as  well  as  where  he  swears  positively  to  the  truth  of  the 
fact.     In  neither  case  would  mere  disproof,  as  that  the 
defendant  did  not  owe  the  debt,  be  sufficient,  but  the  oath 
most  be  wilful  and  corrupt.     Nor  do  I  consider  there  is 
any  thing  in  the  objection  that  a  plaintiff,  who  is  unwill- 
ing to  incur  the  risk  of  making  a  false  affidavit,  may  em- 
ploy a  bolder  agent  to  swear  to  his  belief  founded  on  the 
information  derived  from  the  plaintiff  himself.     The  thing 
is  possible,  but  such  an  unscrupulous  plaintiff  would  not, 
in  general,  hesitate   to  make  a  sufficient  affidavit  himself. 
The  rules  of  law  cannot  be  framed  to  guard  against  the 
possibility  of  evil,  and  if  such  a  plaintiff  and  agent  are  to 
be  found,  the  end  would  be  readily  obtained  by  swearing 
that  the  debt  once  existed,  and  his  belief  that  it  was  still 
unpaid,  which,  according  to  the  cases  above  quoted,  would 
be  sufficient.     Besides,  I  do  not  understand  that  the  rule 
goes  farther  than  to  allow  the  agent  to  make  the  affidavit 
as  to  his  belief,  in  those  cases  only  where  the  plaintiff 
resides  in  a  foreign  country,  as  was  the  fact  in  this  case. 
The  plaintiff  was  a  citizen  of  Virginia. 

A  majority  of  this  court  are   of  opinion  the  affidavit  is 
sufficient,  and  the  motion  is  granted. 

Richardson,  O'Neall  and  Butler,  JJ.  concurred. 

Frost,  J.  dissenting.     The   requisites   of  an  affidavit 

to  hold  to  bail  are,  that  it  "  should  be  direct  and  positive^ 

that  the   plaintiff  has  a  subsisting  cause  of  action ;  and, 

therefore,  if  it  be  merely  by  way  of  argufnent  or  reference 

26 


202  Kerr  vs.  Phillips. 

lo  books  or  accounts,  or  as  the  party  making  it  believes,  it 
will  not,  in  general,  be  sufficient."  1  Tidd  Pr.  182. 
"  Where  the  plaintiff  sues  as  executor  or  administrator,  or 
as  assignee  of  a  bankrupt,  it  is  sufficient  for  him,  or  the 
clerk  of  the  testator,  to  swear  that  the  defendant  is  indebt- 
ed, <&c.  as  appears  by  books,  cfic.  and  as  he  verily  be- 
lieves.^ 1  Tidd  Pr.  182.  These  are  exceptions  from 
obvious  necessity,  because  a  positive  oath  cannot  be  made 
by  the  plaintiff. 

It  is  admitted  that  the  affidavit  may  be  made  by  an 
agent  or  third  person.  But  if  so  made,  the  requirement 
that  it  should  be  direct  and  positive,  is  not  dispensed  with. 
In  McKenzie  vs.  McKenzie,  1  T.  R.  716,  Ashurst,  J.  says, 
<^  the  affidavit  to  hold  to  bail  must  be  positive,  and  nothing 
ought  to  be  left  to  inference; "  and  Buller,  J.  "  it  is  abso- 
lutely necessary  that  the  affidavit  on  which  a  defendant  is 
held  to  bail,  should  be  positive."  In  Jennings  vs.  Martin^ 
3  Burr.  1447,  the  court  held  that  the  Act  ^  required  a 
positive  oath  of  the  debt."  In  Pieters  vs.  Luytjes,  1  B. 
<ft  P.  1,  it  was  ruled  to  be  sufficient  that  the  agent  should 
swear  positively  to  the  debt,  without  stating  his  agency. 
In  Claphamsan  vs.  Bowman,  2  Stra.  1226,  the  plaintiff's 
book-keeper  swore  that  defendant  was  indebted  to  plaintiff 
in  £3,400,  for  money  had  and  received  to  the  use  of  the 
plaintiff,  "  as  deponent  verily  believes,"  and  it  was  held 
insufficient.  In  Van  Morsell  vs.  Julian,  1  Wils.  231,  the 
plaintiff  resided  abroad,  and  had  sent  an  account  current, 
verified  by  his  own  affidavit,  to  his  agent.  The  agent,  re- 
fering  to  this  account  current  and  affidavit,  made  oath  that 
he  believed  the  oath  of  the  plaintiff  and  the  account  current 
were  true.  The  affidavit  was  held  to  be  insufficient.  In 
a  similar  case,  reported  in  a  note  to  Bland  vs.  Drake,  1 
Chitty  R.  165,  Dampier,  J.  discharged  the  bail,  saying 
"  this  affidavit,  with  the  production  of  the  documents, 
might  have  been  sufficient  to  have  induced  a  judge  to 
make  an  order  for  holding  the  defendant  to  bail ;  but 
clearly  without  such  an  order,  the  proceeding  was  irregu- 
lar." In  Bland  vs.  Drake,  the  affidavit  was  made  by  aa 
agent.  Holroyd,,  J.  says,  "swearing  to  belief  merely, 
will  not  do."     It  was  objected  to  the  affidavit  made  by  a 
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third  person,  in  Brown  vs.  Davisy  1  Chitty  R.  161,  that  it 
did  not  state  the  connection  between  the  deponent  and  the 
plaintiff.  Best,  J.  held  that  as  the  allegation  in  the  affida- 
vit, that,  the  defendant  was  indebted  to  the  plaintiff  in  a 
certain  sum,  rendered  the  party  deposing  liable  to  an  indict- 
ment for  perjury,  if  false,  it  was  unnecessary  to  describe 
himself  as  plaintiff's  agent.  The  affidavit  must  not  only 
affirm  positively  the  debt,  but  also  that  it  is  a  subsisting 
debt.  Accordingly,  in  an  anonymous  case  in  1  Wils.  121, 
a  third  person  made  affidavit  of  the  defendant's  indebtedness, 
''as  appeared  by  an  account  stated  under  defendant's  own 
hand;"  it  was  ruled  to  be  insufficient,  with  the  remark) 
"  the  account  may  be  discharged,  for  any  thing  this  person 
knows."  For  the  same  reason,  in  Rollin  vs.  Mills,  1 
Wils.  279,  the  affidavit  was  held  to  be  insufficient,  which 
added,  "  as  appears  by  the  said  bill."  A  distinction  is 
taken  in  affidavits  made  by  third  persons,  depending  on 
the  circumstance,  whether  the  plaintiff  is  in  the  jurisdic- 
tion or  abroad.  In  Munro  vs.  Spinks,  8  T.  R.  284,  the 
plaintiff  was  abroad,  and  the  deponent  stated  his  belief 
that  a  tender  in  bank  notes,  required  by  an  Act  of  Geo, 
3d.  had  not  been  made ;  while  in  Cass  vs.  Levy,  8  T.  IL 
620,  the  plaintiff  was  in  England,  and  the  same  statement 
was  made ;  in  the  former  case  it  was  held  sufficient,  in 
the  latter  not. 

In  Peck  4*  Hood  vs.  Van  Evour,  1  N.  <fe  McC.  580, 
Johnson,  J.  considers  the  certainty  required  in  the  affidavit 
as  a  security  to  the  citizen  against  unjust  arrest,  by  sub- 
jecting the  deponent  to  an  indictment  for  perjury  if  it  be 
£sdse.  In  the  Treasurers  vs.  Barksdale,  the  affidavit 
stated  that  the  defendant  had  acknowledged  and  renewed 
the  original  note,  which  deponent,  who  was  the  attorney 
of  the  plaintiff,  held  for  him ;  and  that  the  renewed  note 
had  never  been  out  of  his  possession ;  and  that  no  payment 
had  been  made  to  him,  and  he  believed  none  had  been 
made  to  the  plaintiff.  Here  was  a  positive  affirmation  of 
a  debt,  and  the  strongest  possible  presumptive  proof  that 
it  was  subsisting  at  the  time  of  the  action  brought. 

The  affidavit  in  this  case  merely  affirms  that  the  depo- 
nent, agent  of  the  plaintiff,  is  informed  and  believes  that 
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the  defendant  is  indebted  to  the  plaintiff;  and,  in  ascer- 
taining the  sum,  excludes  a  credit  on  the  instrument  made 
by  another  agent,  because  unjust,  as  deponent  is  informed 
and  believes.  It  does  not  explain  the  nature  or  duration  of 
the.  deponent's  agency,  nor  state  any  circumstance  to  give 
weight  to  his  belief  of  the  defendant's  indebtedness.  No  ac- 
knowledgment of  the  debt  by  the  defendant  is  stated,  nor 
even  that  the  instrument  copied  is  signed  by  the  defend- 
ant ;  it  does  not  appear,  from  any  statement  in  the  affida- 
vit, nor  by  any  proof  accompanying  it,  whether  the  plain- 
tiff was  in  the  State  or  abroad,  to  explain  the  necessity  of 
the  deponent's  agency,  and  excuse  the  affidavit  of  the 
plaintiff  himself.  The  deponent  only  affirms  that  he  is 
informed  and  believes,  that  is,  believes  only  on  informa- 
tion, that  the  defendant  is  indebted  to  the  plaintiff. 
Who  was  the  deponent's  informant;  what  his  character, 
interest,  or  means  of  knowledge,  does  not  appear.  If  it 
were  the  defendant,  the  statement  would  have  been  of  a 
confession  or  acknowledgment.  It  may  have  been  the 
plaintiff,  who  may  have  employed  an  agent,  to  evade  the 
consequences  of  perjury  in  procuring  a  malicious  arrest. 
Nor  is  it  shewn  how  long  the  information  was  received 
before  the  affidavit  was  made.  In  the  interval,  the  debt 
may  have  been  "  discharged,  for  any  thing  this  person 
knows."  The  affidavit  makes  no  direct,  positive  statement, 
nor  presents  a  single  fact  in  support  of  the  deponent's 
belief  of  indebtedness.  It  is  altogether  inconclusive,  and 
the  oath  superfluous.  No  assignment  of  perjury  can  be 
made  or  proved ;  for  it  could  not  be  shewn  the  deponent 
had  not  been  informed  by  any  person,  and  no  proof  can 
negative  his  statement  of  belief. 

The  requirement  that  the  affidavit  shall  contain  a  posi- 
tive and  direct  statement  of  a  subsisting  debt,  is  most 
reasonable  and  proper.  The  subjection  of  a  party  to 
arrest  and  imprisonment,  on  process  for  the  recovery  of  a 
pecuniary  demand,  confers  on  the  creditor  a  large  and 
dangerous  power.  The  exercise  of  it  should  not  be  per- 
mitted without  restraint  or  responsibility.  The  least  re- 
straint should  be  a  direct  and  positive  affidavit  of  a  sub- 
sisting  debt ;  and  the   least   responsibility    should  be   a 
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liability  to  indictment  for  perjury  in  case  of  its  abuse. 
These  are  no  impracticable  or  difficult  conditions  to  the 
creditor ;  they  are  the  least  a  citizen  may  demand  for  the 
security  of  his  personal  liberty.  The  objection  is  that,  in 
some  cases,  such  an  affidavit  cannot  be  procured.  The 
effect  of  the  decision  is  to  dispense  with  such  an  affidavit 
in  all  case&  The  result  is,  that  to  remedy  the  inconve- 
nience which  may  sometimes  be  experienced  for  -want  of 
the  necessary  proof,  Jt  is  dispensed  with  altogether,  and 
the  security  of  personal  liberty  is  surrendered  to  the  acci- 
dental exigencies  of  credit. 

A  brief  review  of  the  history  of  arrest  for  civil  injuries 
will  enforce  the  necessity  of  vigilance  against  its  abuse, 
as  well  by  the  example  of  the  ancient  jealousy  of  the  com- 
mon law  for  personal  liberty,  as  by  the  experience  of 
the  mischiefs  and  oppressions  which  followed  a  relaxation 
of  the  security  on  which  it  was  at  first  allowed. 

At  common  law,  the  person  of  a  defendant  was  not  sub- 
ject to  arrest  for  injuries  unaccompanied  by  force ;  nor 
even  for  injuries  accompanied  by  force,  by  a  capias  ctd 
respondendum^  without  security  given  by  the  plaintiff  to 
prosecute  his  suit  with  effect.  The  capiat  must  have 
been  founded  on  an  original  writ.  This  was  sued  out  of 
Chancery ;  of  which  there  were  two  forms,  designated  a 
praecipe  and  si  fecerit  te  securum.  In  both,  the  com- 
mand to  the  sheriff  to  proceed  against  the  defendant  was 
provisional,  "  if  the  plaintiff  shall  give  security  of  prose- 
cuting his  claim."  3  Bl.  Com.  App.  2,  sect.  1,  and  App.  3, 
sect.  1.  For  injuries  unaccompanied  with  force,  by  either 
of  these  forms  the  sheriff  might  enforce  the  appearance  of 
the  defendant,  by  a  distringas  of  his  goods  and  of  the 
profits  of  his  lands.  Here  the  process  in  such  cases  ended ; 
the  defendant,  if  he  had  any  substance,  being  stripped  oif 
it ;  and  if  he  had  none,  it  was  deemed  useless  to  pursue 
him  further.  But  in  cases  of  injury  with  force,  if  the 
distringas  proved  ineffectual  to  coerce  the  appearance  of 
the  defendant,  a  capias  issued  to  arrest  and  imprison  his 
person.  This  process  was  first  extended  to  actions  of 
account  by  the  statute  62  H.  3,  c.  23,  P.  L.  27 ;  and  to 
debt  and  detinue  by  25.  Ed.  3,  c.  17,  P.  L.  34 ;  and  to  all 
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actions  on  the  case  by  19  H.  7,  c.  9,  JP.  L.  44.  In  the 
mean  time,  the  substantial  securities  anciently  required  for 
the  suing  out  of  the  original  writ  were  tlisused,  and  for 
them  were  substituted  the  imaginary  persons  of  John  Doe 
and  Richard  Roe ;  and  the  amercement  of  a  plaintiff  for 
a  false  clamor  remains  only  a  curious  form  in  modern 
judgments.  .  By  the  practice  of  the  courts,  the  defendant 
having  been  arrested  on  the  allegation  in  the  capias  of  an 
injury  vi  et  armisy  the  plaintiff  was  permitted  to  prosecute 
for  any  less  forcible  injury.  The  mischiefs  of  this  prac- 
tice are  forcibly  presented  in  the  statute  13  Car.  2,  c.  2,  P. 
L.  76.  The  Act  is  entitled  "  for  the  prevention  of  vexa- 
tions and  oppressions  by  arrests,"  <ftc.  and  recites  the  great 
complaint  of  the  realm  that  "  many  good  subjects  have 
been  arrested  on  general  writs  of  capias  not  expressing 
any  particular  or  certain  cause  of  action,  and  thereupon 
kept  prisoners  for  a  long  time  for  want  of  bail,  though,  in 
truth,  there  has  been  little  or  no  cause  of  action  ;  and  that 
those  arrests  were  many  times  procured  by  malicious  per- 
sons to  vex  and  oppress  defendants,  or  to  force  from  them 
unjust  compositions  for  obtaining  their  liberty ;  and  by 
such  practises  men  were  daily  undone  and  destroyed  in 
their  estates,  without  possibility  of  having  reparation,  the 
actors  employed  in  such  practises  having  been  (for  the 
most  part)  poor  and  lurking  persons,  and  their  actings  so 
secret  it  had  been  found  very  difficult  to  make  discovery 
and  proof  thereof"  For  remedy  of  which  growing  evils 
and  mischiefs,  it  is  enacted  that  no  person  arrested  by- 
force  of  any  bailable  writ,  wherein  "  the  certainty  and 
true  cause  of  action  is  not  expressed  particularly,"  shall 
be  compelled  to  give  security  for  his  appearance,  in  any 
penalty  or  sum  exceeding  £40.  But  the  statute  proved 
ineffectual  for  the  prevention  of  vexations  and  oppressions, 
since  a  malicious  person  might  still  have  issued  a  capias^ 
expressing  particularly  a  specific  cause  of  action,  for  any 
amount,  which  might  be  altogether  fictitious,  and  elude 
the  provisions  of  the  statute  and  liability  for  a  malicious 
arrest,  by  the  employment  of  "poor  and  lurking  persons." 
This  great  defect  in  the  process  of  the  law  continued  in 
the  English  courts  until  the  enactments  of  12  Geo.  1,  c. 
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29,  and  5  Geo.  2,  c.  27.  Before  the  making  of  these 
statutes,  a  defendant  might  have  been  arrested  in  civil 
actions  for  any  sum  of  money,  however  trifling,  and  to 
any  amount  however  considerable,  without  any  affidavit 
of  its  being  due  ;  1  Tidd  Pr.  164.  By  the  latter  of  these 
statutes  it  is  provided  that  in  all  cases  where  the  plain- 
tiff's cause  of  action  shall  amount  to  ten  pounds  or 
upwards,  an  affidavit  shall  be  made  and  filed  of  such  cause 
of  action,  and  the  sum  specified  in  such  affidavit  shall  be 
indorsed  on  the  back  of  the  writ ;  for  which  sum  the  sher- 
iff shall  take  bail,  and  no  more. 

The  Act  of  Assembly  of  1769,  P.  L.  268,  for  establish- 
ing courts,  recites,  among  other  subjects  for  amendment  in 
the  law,  '^  that  defendants  may  be  often  harrassed  by  being 
obliged,  as  they  now  are,  to  give  bail  whenever  personally 
arrested,  though  there  be  really  little  or  nothing  due  to  the 
plaintiflb  in  the  actions,  and  the  same  may  be  groundless," 
and  enacts  that,  "no  person  (except  transient  persons) 
shall  hereafter  be  held  to  bail,  for  any  sum  less  than  fifty 
pounds  current  money,  and  no  person  shall  be  held  to  bail 
on  any  writ  of  capias  ad  respondendum^  for  debt,  unless 
an  affidavit  shall  be  made  before,  and  attested  by,  some 
judge  or  justice  of  the  peace,  and  indorsed  on,  or  annexed 
to,  the  writ,  before  the  service  thereof,  of  the  sum  really 
due,"  Ac. 

Thus,  after  long  experience  of  the  mischiefs  which  fol- 
lowed the  disuse  of  the  common  law  security  against 
groundless  and  malicious  arrests,  the  Act  1769  design- 
ed to  prevent  them,  by  requiring  the  verification  by 
affidavit  of  the  sum  really  due  to  the  plaintiff,  before  the 
defendant  should  be  arrested.  It  is  worthy  of  observation, 
how,  with  the  increase  of  wealth  and  the  extension  of 
credit,  the  jealousy  for  personal  liberty  has  abated  and  its 
defences  been  impaired  and  reduced.  Instead  of  the  sub- 
stantial guaranties  for  the  effectual  prosecution  of  his 
claim,  required  of  the  plaintiff  at  common  law,  before  he 
might,  by  an  arrest  of  the  defendant's  person,  or  even  by 
a  distress  of  his  goods,  coerce  him  to  appear  and  answer 
the  plaintiff's  demand,  an  affidavit  of  any  irresponsible 
person,  it  may  be  of  the  plaintiff  himself,  is  deemed  suffi- 
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cient.  The  reflection  is  not  directed  against  the  Act  of  1769 
as  inadequate  to  its  design.  In  past  experience,  no  serious 
grievance  has  been  manifested.  But  the  security  provided 
can  only  be  maintained  by  a  strict  enforcement,  in  substance 
and  effect,  of  the  proof  the  Act  requires.  If  the  plaintiff 
be  not  required  to  furnish  satisfactory  proof  of  the  alleged 
debt,  in  the  full,  certain  and  expUcit  statement  of  facts 
from  which  the  indebtedness  may  appear  to  the  court,  and 
that  not  only  by  a  person  credible,  but  also  attesting  from 
the  personal  knowledge  the  rules  of  evidence  require,  the 
security  is  dissipated.  A  cardinal  principle  of  evidence 
requires  the  greatest  degree  of  certainty  of  which  the  fact 
to  be  proved  admits.  Hearsay  information  and  belief  of  a 
fact  capable  of  positive  and  direct  proof,  are  clearly  inad- 
missible. An  affidavit  is  ex  parte  proof.  As  proof,  it  is 
subject  to  the  rules  of  evidence.  A  person  who  has  been 
convicted  of  perjury  or  other  infamous  crime,  is  not  com- 
petent to  make  an  affidavit.  ^^  An  affidavit  must  set  forth 
the  matter  positively,  and  all  material  circumstances  at- 
tending it,  that  the  court  may  judge  whether  the  depo* 
nent's  conclusions  be  just  or  not."  It  should  be  so  clear 
and  positive  that  an  indictment  for  perjury  may  be  main- 
tained on  it.     Bac.  Abr.  Tit.  Affidavit. 

The  highest  necessity  enforces  the  observance  of  the 
rules  of  evidence,  and  of  the  requisites  of  an  affidavit, 
when  it  is  made  to  procure  bailable  process.  If,  as  in  this 
case,  the  agency  of  the  person  who  makes  the  affidavit 
does  not  appear,  except  in  the  designation  appended  to  his 
signature,  which  agency,  for  any  thing  apparent  to  the 
court,  may  be,  by  the  deponent,  limited  to  the  act  of  depo- 
sition ;  who  does  not  disclose  the  nature,  extent  or  dura- 
tion of  his  agency,  while  he  swears  off  the  acknowledged 
act  of  another  agent  in  the  receipt  of  property  as  a  credii 
on  the  bond ;  who  does  not  state  a  single  fact  in  support 
of  the  charge  of  indebtedness  by  the  defendant  to  the 
plaintiff,  but  affirms  it  altogether  on  his  information  and 
belief,  without  the  slightest  reference  to  the  sources  of  his 
information,  by  which  the  justice  of  his  conclusions  may 
be  tried,  and  the  assertion  of  his  belief  be  extricated  from 
the  doubt  the  whole  statement  suggests,  whether  it  is  the 
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result  of  a  simple  credulity,  or  of  a  vicious  promptness  to 
credit  and  affirm  whatever  may  be  necessary  to  the  case ; 
whose  affidavit  may  be  true  in  the  whole  extent  of  its 
vague  and  credulous  statement,  and  yet  the  defendant  not 
owe  the  plaintiff  any  thing;  and  may  be  altogether  untrue, 
and  yet  be  attended  with  no  criminal  responsibility — to 
permit  an  arrest  on  such  an  *'  affidavit  of  the  sum  really 
due  to  the  plaintiff,"  is  a  mockery  of  the  security  the 
statute  professes  to  afford. 

Wardlaw,  J.  concurred. 


The  State  vs.  Scion  Barefoot. 

A  nephew  may  lawfully  marry  his  aunt ;  and  if,  whilst  she  is 
alire,  he  marry  again,  it  is  bigamy 

Be/ore  Richardson,  J.  at  Richlandj  Fall    Term^    1846. 

This  was  an  indictment  for  bigamy.  It  was  proved 
that  some  time  in  1838  the  prisoner  was  joined  in  mar- 
riage, by  the  Rev.  Mr.  Russel,  to  Zilpha  Futel,  the  aunt, 
(mother's  sister,)  of  the  prisoner.  In  June,'  1845,  he  was 
again  married  to  Miss  Elizabeth  Odum,  by  the  Rev.  Mr. 
Higgins.     Both  women  were  alive  at  the  time  of  the  trial. 

The  prisoner  contended  that  his  first  marriage  was  void 
by  reason  of  the  consanguinity  of  the  parties,  and  that  his 
second  marriage  was  therefore  lawful.  The  presiding* 
judge,  however,  instructed  the  Jury  otherwise,  and  the 
prisoner  was  found  guilty.  He  appealed,  and  now  moved 
for  a  new  trial,  on  the  ground  of  error  in  the  instructions 
of  the  presiding  Judge. 
27 
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S.  R.  Blacky  for  the  motion,  contended, 

1st.  That  ail  marriages  clearly  within  the  degrees  for- 
bidden by  God's  law,  are  in  violation  of  the  statute  law 
now  in  force  in  South  Carolina. 

2nd.  That  parties  cannot  contract  in  violation  of  express 
law,  or  the  general  policy  of  the  law. 

3rd.  That  all  contracts  made  in  violation  of  public  mor- 
als and  the  good  order  of  society  are  void. 

The  statute  under  which  the  prisoner  is  indicted  is  1  J. 
1,  c.  11,  (2  Stat.  508,)  which  statute  is  made  of  force  in 
this  State. 

The  oflence  of  biganay  had  become  sufficiently  notori- 
ous at  the  time  of  the  meeting  of  the  Council  of  Trent  to 
attract  the  notice  of  that  body.  In  its  24th  session,  in  the 
decree  de  reformaiione  matrimonii,  a  caution  was  intro- 
duced to  the  clergy  against  the  too  ready  admission  of  va- 
grant strangers  to  the  rights  of  marriage,  and  an  exhorta- 
tion to  the  magistracy  to  punish  such  bigamists  with 
severity.  In  England,  it  was  not  until  the  reign  of  James 
the  first,  that  bigamy,  though  canonically  punished,  was  * 
held  to  be  a  civil  offence.  The  preamble  of  this  statute  is 
almost  a  literal  translation  of  the  decree  passed  at  the 
Council  of  Trent  before  alluded  to ;  see  Poynter  on  Mar- 
riage and  Divorce,  141.  The  statute  of  1  J.  1,  c.  2,  has 
been  repealed  in  England,  but  remains  in  force  as  to  all 
offences  within  it  committed  before  or  upon  the  last  day  of 
June,  1828.  As  to  the  body  of  the  Act,  it  may  be  proper 
to  observe  that  in  specifying  what  shall  constitute  the  of- 
fence, it  is  enacted  that  if  any  person  '^  do  at  any  time 
after  the  epd  of  the  Session  of  this  present  Parliament, 
marry  any  person  or  persons,  iha  former  husband  or  wife 
being  alive,  that  then  every  such  offence  shall  be  felony," 
<£c.  To  constitute  the  offence  of  bigamy,  it  is  clearly 
necessary  that  the  person  charged  with  the  offence  must 
have  a  husband  or  wife  living,  at  the  time  of  the  second 
■marriage.  It  is  nothing  but  a  fair  construction  of  the  Act, 
under  our  judicial  system,  that  this  former  husband  or  wife, 
must  be  one  in  law — one  to  whom  the  party  charged  was 
legally  married.  If  the  first  marriage  be  shewn  to  be  void, 
the  party  marrying  a  second  time  had  no  husband  or  wife, 
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and  was  not,  in  contemplation  of  law,  married  but  one 
time.  In  England  this  construction  is  not  adopted.  Here 
he  should  contend  it  should  be. 

In  contending  for  this  construction  of  the  statute,  he  was 
supported  by  high  authority.  Hawkins,  in  his  Grown 
Law,  i  vol.  ch.  43,  p.  Ill,  speaking  of  the  construction  of 
this  same  statute,  says  :  "  The  statute,  being  penal,  shall 
be  construed  fayorably."  In  the  construction  of  this  Act 
by  Lord  Hale,  1  vol.  692,  first,  on  the  body  of  the  Act,  he 
puts  this  case.  '^  A  takes  B  to  husband  in  Holland,  and 
then  in  Holland  takes  C  to  husband,  living  B,  and  then  B 
dies,  and  living  C,  she  marries  D ;  this  is  not  marrying  a 
second  husbaud,  the  former  being  alive,  for  the  marriage 
to  G,  living  B,  was  simply  void,  and  so  he  w^  not  her 
husband  ;  but  if  B  had  been  living,  this  had  been  felony 
to  marry  D  in  England."  This  case  was  put  in  reference 
to  marriages  abroad,  but  the  principle  is  applicable,  and 
goes  to  shew  what  is  important  in  the  present  defence, 
that  though  in  the  second  marriage  the  ceremony  is  per- 
formed, and  the  parti^^s  live  and  cohabit  together,  yet  the 
marriage  is  a  mere  nullity,  and  void  as  to  all  legal  effects 
or  penal  consequences.  Again,  1  Hale,  693,  the  second 
wife  may  be  called  to  prove  the  second  marriage,  ^^for  she 
is  not  so  much  as  his  wife  defaeto.^ 

It  seems,  therefore,  that  the  mere  ceremony  of  marriage, 
if  in  violation  of  law,  cannot  properly  be  cedled  a  marriage 
in  fad.  When,  therefore,  it  is  argued  that  a  marriage  in 
isiCi  is  sufficient  for  the  prosecution,  it  is  a  sufficient  an- 
swer to  say  that  there  can  be  no  marriage  in  fact  in  viola- 
tion of  law — it  is  a  desecration  of  marriage,  and  not  even 
a  marriage  in  fact. 

In  the  statute  under  the  consideration  of  the  court,  there 
are  five  exceptions.  It  is  only  material  in  the  present  case 
to  notice  two.  The  penalty  of  the  Act  does  not  extend, 
Ist,  to  any  person  divorced  by  any  sentence  had,  or  to  be 
had,  in  the  Ecclesiastical  Court.  2nd,  to  any  person  whose 
marriage  hath  been,  or  shall  be,  declared  void  by  sen- 
tence in  the  Ecclesiastical  Gourt.  Upon  the  exception  al- 
lowing a  divorce  in  the  Ecclesiastical  Gourts  to  be  a  good 
plea,  Lord  Hale  remarks :     "  The  divorce  intended  is  not 
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a  vinculo  matrimonii^  for  then,  without  the  aid  of  any 
proviso,  either  may  freely  marry  ;  but  it  must  be  intended 
a  divorce  a  mensa  et  thoro.^^  1  Hale,  694.  After  consider- 
ing the  provisions  of  the  statute  of  '32  H.  VIII,  ch.  2,  he 
should  return  to  these  exceptions,  and  attempt  to  shew  that 
the  prisoner  is  entitled  to  the  benefit  of  these  exceptions, 
by  way  of  defence,  upon  a  charge  of  bigamy,  according  to 
the  laws  and  judicial  system  now  in  force  and  adopted  in 
this  State. 

It  is  a  rule  in  the  construction  of  statutes,  that  ^^a  thing 
which  is  within  the  intention  of  the  makers  of  the  statute,, 
is  as  much  within  the  statute  as  if  it  were  within  the  letter." 
And  it  is  important  to  enquire  what  was  the  common  law 
before  the  Act  was  passed.  See  Dwarris  on  Statutes,  691. 
Without  stopping  to  remark  on  the  history  of  Henry 
Tin's  reign,  which  the  Court  well  understands,  he  would 
go  on  to  remark,  that  at  the  time  the  Act  of  '32  H.  YIII 
was  passed,  the  Church  of  Rome  had  greatly  extended  the 
prohibited  degrees,  and  the  main  object  which  the  Parlia- 
ment had  in  view,  was  to  restrain  and  limit  the  usurpa- 
tions of  the  Pope  of  Rome,  and  confine  the  forbidden  de- 
grees to  the  specifications  laid  down  in  the  18th  ch.  of  Le- 
Titicus. 

The  statute  of  32  H.  VIH,  ch.  38,  (2  Stat.  476,)  made 
of  force  in  this  State,  declares  ''all  persons  to  be  lawful  that 
be  not  prohibited  by  God's  law  to  marry ;"  and  "that  no 
reservation  or  prohibition,  God's  law  except,  shall  trouble 
or  impeach  any  marriage  without  the  Levitical  degrees." 
This  Act  is  still  in   force  in  South  Carolina.     There  is 
nothing  in  the  subsequent  Acts^  or  in  the  Constitution  of 
this  State,  making  it  void.     It  establishes  no  religious  form 
of  worship.     It  is  strictly  an  Act  of  the  Legislature  regu- 
lating a  civil  contract — that  of  marriage.     Contracts  have 
their  force  and  binding  efficacy  in  law,  from  the  Legisla- 
ture which  regulates  and  enforces  them.     The  same  con- 
troling  power,  therefore,  which  regulates  and  inforces  theai, 
can,  and  often  does,  annex  conditions  to  them.     By  every 
fair  construction  of  the  Act  of  '32  H.  VIII,  marriages  con- 
trary to  God's  law,  are  unlawful.     The  degrees  laid  down 
in  the  18th  ch.  of  Leviticus,  are  the  degrees  referred  to, 
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and  are  made  a  part  of  the  Act  of  '32  H.  VIII.  This  con- 
struction of  the  Act  has  been  adopted  and  concurred  in  by 
the  highest  authorities.  Coke's  Inst,  part  2,  683  ;  Co.  Litt. 
24,  235  ;  4  Hob,  181  ;  4  Bacon  Ab.  525,  Tit.  Marriage  and 
Divorce,  A ;  Shelf  164,  166 ;  Poynter,  39  and  40. 

If  the  prisoner  be  guilty  of  any  thing,  it  is  the  crime  of 
incest.  If  there  be  no  law  in  South  Carolina  to  punish  in- 
cest, the  sooner  our  Legislature  remedies  the  evil,  the  better. 
The  Court  will  not  punish  a  man  for  the  crime  of  bigamy 
when  he  is  guilty  of  incest  only. 

He  would  now  proceed  to  shew  that  under  the  excep- 
tions in  the  Act  of  1  J.  1,  ch.  2,  under  which  the  prisoner 
is  indicted,  he  has  a  good  plea.  In  England,  1st,  a  di- 
vorce in  the  Ecclesiastical  Court,  was  a  good  plea.  2nd 
Any  person  whose  marriage  was  declared  void  by  a  sen- 
tence in  the  Ecclesiastical  Court,  had  a  good  plea.  In 
England,  consanguinity  was,  (previous  to  1835,)  a  canon- 
ical disability,  and  consequently  such  marriages  were  void- 
able, and  not  absolutely  void.  Civil  inabilities  make  the 
contract  void,  ab  initio,  because  the  parties  are  incapa- 
ble of  contracting ;  see  Shelf  154.  In  this  State,  we  have 
DO  Ecclesiastical  Court,  which  can  exercise  jurisdiction, 
and  declare  void  marriages  which,  by  the  English  Courts, 
are  regarded  as  merely  voidable,  until  sentence  in  the  Ec- 
clesiastical Court  is  obtained. 

But  if  a  marriage  take  place  between  parties  clearly 
within  the  prohibited  degrees^  and  in  violation  of  an  ex- 
press Act  of  our  Legislature,  would  it  not  be  a  proper,  and 
even  a  necessary,  jurisdiction  for  our  common  law  Courts 
to  say  that  the  parties  are  civilly  disabled  to  marry,  and 
if  they  presume  to  marry  in  violation  of  law,  the  marriage 
shall  be  void  ab  initio  1  By  the  authority  of  the  English 
Courts,  Tie  was  sustained  in  contending  for  this  construc- 
tion. "Civil  disabilities  are,  a  prior  marriage,  want  of  age, 
idiocy,  lunacy  and  mental  incapacity,  and  the  violation  of 
certain  provisions  contained  in  statutes  relating  to  mar- 
riageJ^  Shelf.  124.  It  is  a  circumstance  proper  to  be 
noticed  in  this  place  that  in  England  the  Courts  of  com- 
mon law  have  at  all  times  exercised  a  controlling  influence 
over  the  ecclesiastical  jurisdictions.     By  an  Act  of  Parlia- 
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ment,  passed  6  and  6  W.  4,  ch.  64,  all  marriages  between 
persons  within  the  prohibited  degrees  of  consanguinity  and 
affinity,  which  take  place  after  the  31st  of  August,  1836, 
are  declared  void  ab  initio^  and  the  union  meretricious, 
and  not  matrimonial.  See  2  Phil.  19  ;  Shelf.  164  ;  particu- 
larly Pointer,  166.  It  was  contended  by  the  counsel  for 
the  State,  that  the  prisoner  was  not  entitled  to  the  benefit 
of  the  exception  in  the  statute,  unless  there  had,  in  fact, 
been  a  divorce ;  and  inasmuch  as  we  had  no  Court  which 
could  grant  a  divorce,  the  prisoner  could  not  avail  himself 
of  the  benefit  of  the  exception.  To  this  he  would  answer, 
that  incidentally  and  collaterally,  our  Courts  can,  and  ac- 
tually have  exercised  jurisdiction  which,  if  the  question 
had  been  raised  in  England,  would  have  been,  properly, 
in  the  ecclesiastical  jurisdiction.  See  the  case  of  Jelineau 
vs.  Jelineau,  2  Des.  60.  It  is  the  practice  of  our  Courts  of 
Equity,  to  decree  a  separate  maintenance  in  all  proper  cases. 
This  is  clearly  an  exercise  of  that  which  would  be  of  ec- 
clesiastical jurisdiction  in  England.  The  case  of  most  im- 
portance is  that  of  Sartih  Young  vs,  James  Naylor,  1  Hill 
Ch.  383.  He  was  informed  by  the  counsel  who  assisted 
in  the  prosecution,  that  before  this  suit  was  commenced  in 
Equity,  Naylor.  was  prosecuted  for  bigamy,  and  acquitted 
under  the  instruction,  of  the  presiding  Judge,  upon  the 
ground  that  the  defence  that  Naylor  was  divorced  in  Mary^ 
land,  a  mensa  et  thoro,  before  the  second  marriage,  was 
good.  Notwithstanding  this  plea,  a  criminal  prosecu* 
tion  was  considered  as  good,  the  suit  in  Equity  to  recover 
back  her  property  from  the  possession  of  Naylor  succeeded, 
and  a  decree  was  accordingly  made  in  her  favor. 

In  that  case  it  was  argued  that  it  was  not  competent  for 
the  Court  to  interpose  its  authority  to  give  relief,  for  this, 
among  other  reasons ;  because  it  involved  the  exercise  of 
Ecclesiastical  Jurisdiction.  To  this  objection  the  Chan- 
cellor (De  Saussure)  replies.  "The  Court  by  its  interposi- 
tion does  not  undertake  to  assume  Ecclesiastical  Jurisdic- 
tion. It  does  not  undertake  to  pronounce  judicially,  that 
the  parties  are  lawfully  married  or  divorced  ;  but  it  pro- 
nounces the  effect  of  such  a  state  of  things.  It  decides 
merely  incidentally  and  collaterally,  as  every  Court  is  oftea 
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bound  to  do.  In  the  case  of  a  criminal  prosecution  against 
a  man/a  woman  may  be  called  upon  as  a  witness.  She 
might  be  objected  to,  as  being  the  wife  of  the  prisoner,  on 
trial,  and  incompetent  to  be  a  witness.  The  marriage 
might  be  denied.  The  course  of  the  trial  could  not  be 
stopped,  and  the  criminal  Judge  must  hear  the  evidence 
to  ascertain  whether  she  is  the  wife  of  the  prisoner  on  trial, 
and  decide  od  it  too — else  he  could  not  decide  on  her  com- 
petency or  incompetency.  And  the  same  difficulty  would 
occur  in  all  courts  of  justice,  if  they  could  not  decide  on 
questions  not  originally  within  their  jurisdiction."  From 
this  decree  the  defendant  appealed,  and  the  Court  above 
concurred  with  the  Chancellor.  In  the  case  of  Joknsatij 
by  his  gtMrdian^  vs.  Ann  Kincade^  2  Iredell  476,  the  de- 
cree was  made  in  accordance  to  the  statutory  provisions  of 
North  Carolina ;  but  Judge  Ruffin,  in  the  course  of  his 
opinion,  remarks,  "  It  has  been  thought  by  persons  emi* 
nent  in  the  profession,  that  as  there  are  no  Ecclesiastical 
Courts,  properly  speaking,  in  this  country,  the  Courts  of 
Equity,  from  necessity,  succeeded  here  to  the  jurisdiction 
of  such  questions."  The  opinion  of  Chancellor  De  Sans- 
sure  is  fully  sustained  by  the  English  Courts  in  the  exer^ 
cise  of  such  incidental  jurisdiction  ;  not  only  in  such  of 
the  Ecclesiastical  Courts  as  do  not  exercise  jurisdiction  in 
matrimonial  questions,  but  in  Temporal  Courts  also.  See 
Poynter,  148,  note  d.  The  case  of  Brtnoning  vs.  Reame^ 
2  Phil.  69.  This  last  case  was  decided  in  the  Prerogative 
Court  of  Canterbury,  whose  authority,  in  strictness,  is  lim- 
ited to  the  cognizance  of  testamentary  suit^  but  which,  in 
this  case,  decided  upon  the  validity  of  a  marriage  ^'as  an 
incidental  point." — See  such  an  exercise  of  incidental  juris- 
diction by  the  Temporal  Courts,  Smithy  by  his  cammitiee^ 
vs.  Powell,  Poynter,  167,  note  t. 

He  came  now  to  consider  the  question,  viz :  That  a  con- 
tract of  marriage  between  nephew  and  aunt,  is  void — ^fiist, 
as  being  in  violation  of  the  statute  which  makes  all  mar- 
riages good,  except  those  forbidden  by  God's  law ;  and 
secondly,  as  being  against  sound  morals  and  good  policy. 
The  statute  of  32  H.  YIII.  ch.  38,  has  been  uniformly 
construed  to  embrace  in  its  provisions  the  Levitical  degrees. 
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It  is  impossible  for  our  Courts  to  take  on  themselves  to  say 
that  a  statute  made  of  force  in  our  State,  and  unrepealed, 
can  be  set  aside,  (if  constitutional,)  hy  a  decision  of  any 
Court.  If  there  has  been,  or  is  likely  to  be,  any  real  hard- 
ship in  consequence  of  the  provisions  of  this  statute,  let 
our  Legislature  act — on  them  rests  the  responsibility.  Nor 
can  any  very  serious  consequences  attend  the  construction 
he  was  contending  for.  Let  our  Legislature  make  legal 
and  valid  any  marriage  which  may  affect  the  rights  or 
happiness  of  parties  under  a  mistake  or  misapprehensioa 
of  what  the  law  is.  On  the  restoration  of  Charles  the  II, 
the  irregular  marriages  which  had  taken  place  under 
Cromwell's  administration  were  made  valid,  and  the  rights 
of  innocent  parties  guarded  and  secured  by  an  Act  of  Par- 
liament. 

The  contract  of  marriage  has  been  defined  to  be  ''a 
civil  contract,  regulated  and  prescribed  by  law.,  and  endow- 
ed with  civil  consequences,"  Per  Sir  Wm.  Scott,  2  Hagg. 
C.  R.  54.  Though  in  the  strictest  sens^e  a  civil  contract, 
and  so  regarded  by  our  courts,  there  are  characteristics 
peculiarly  belonging  to  the  contract  of  marriage,  and 
which  distinguish  it  from  other  ordinary  civil  contracts. 

1st.  Where  the  solemnities  of  religion  are  superadded, 
which  is  the  case  in  most  Christian  countries,  it  is  a  con- 
tract of  more  than  ordinary  solemnity,  and  partakes  of  the 
character  of  a  vow. 

2d.  Its  permanency. — Its  obligations  continue  while  the 
husband  and  wife  both  live. 

3d.  It  cannot  be  dissolved,  as  most  other  contracts  may 
be,  at  the  will  of  both  parties. 

4th.  It  is  a  contract  formed  with  a  view  not  only  to  the 
benefit  of  the  parties  immediately  concerned,  but  to  the 
benefit  of  their  common  offspring,  and  to  the  moral  order 
of  civil  society. 

6th.  The  consideration  is  the  highest  known  to  the  law. 

6th.  The  public  is  regarded  as  a  third  party  to  the  ecu- 
tract,  because  the  public  "  have  an  interest  in  making  so 
important  a  contract  a  matter  of  certainty."  See  Shelford, 
1,  2,  3,  4  and  6;  2  Des.  644,  and  2  Des.  594 ;  2  Hagg. 
a  R-  54;  Carolina  L.  J.  39a 
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It  was  hardly  necessary  to  cite  authorities  to  shew  that 
contracts  made  in  violation  of  law  or  the  general  policy 
of  the  law,  are  void.  He  would  refer  the  court  to  a  few, 
as  well  to  establish  this  principle,  as  to  shew  that  the  de- 
fendant may  take  advantage  of  his  own  wrong  in  such  case. 
In  the  case  of  Collins  vs,  Blanterriy  Wils.  347,  a  bond 
was  alleged  to  be  given  for  compounding  a  prosecution  for 
perjury.  Per  Lord  Ch.  J.  Wilmot.  "  This  is  a  contract  to 
tempt  a  man  to  transgress  the  law,  to  do  that  which  is 
injurious  to  the  community ;  it  is  void  by  the  common 
law ;  and  the  reason  why  the  common  law  says  such  con- 
tracts are  void,  is  for  the  public  good ;  you  shall  not  stipu- 
late for  iniquity."  Holman  vs.  Johnson^  Cowp.  341 ; 
Briggs  vs.  Lawrence^  3  T.  R.  454 ;  Lightfoot  vs.  Tenant^ 
1  Bos.  &  Pul.  551 ;  Brisbane  vs.  Leslarjette,  1  Bay,  113 ; 
Tauro  vs.  Cassin^  1  N.  ifc  McC.  173.  In  Bostick^  as- 
signee of  Woody  vs.  McLarin  ^  Borders,  it  was  decided 
that ''  an  illegal  or  immoral  consideration  is  a  good  defence 
to  avoid  the  payment  of  a  promissory  note,  though  the 
defendant  be  in  pari  delicto,  and  though  the  note  be 
assigned."  Corley  vs.  Williams,  1  Bail,  588 — 1  McM. 
225.  These  authorities  most  fully  shew  that  contracts 
made  in  violation  of  law,  or  the  policy  of  the  law,  or 
against  good  morals,  have  been  uniformly  declared  void, 
not  only  by  the  authority  of  statutory  provisions,  but  also 
by  the  principles  of  the  common  law.  That  parties  may, 
even  when  they  are  wrong-doers,  take  advantage  of  their 
own  wrong,  particularly  in  questions  connected  with  the 
subject  of  marriage,  see  Poynter's  Preface  to  his  first 
edition.  Law  Lib.  vol.  xi. — Shelf.  98.  A  wife  may  stand 
by  and  see  her  husband  married  to  another  woman,  and 
yet  assert  her  rights.  For  impotency,  either  party  may  be 
complainant,  though  in  doing  so,  he  does  take  advantage 
of  his  own  wrong ;  Shelf.  203. 

He  would  go  one  step  further,  and  with  a  view  of 
making  the  application  more  directly  to  the  question  now 
submitted  to  the  court,  shew  most  conclusively,  that  when 
the  consideration  of  the  contract  is  against  the  rules  and 
claims  of  decency,  or  the  dictates  of  morality,  it  is  void  in 
law  and  equity.  Fonblanque,  B.  1,  ch.  iv,  sec.  4,  (note  y) 
28 
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Tays  down  this  rule — ''as  to  what  amounts  to  such  a 
degree  of  turpitude  as  will  vitiate  the  contract,  it  seemsi 
that  considerations  against  the  policy  of  the  common  law, 
or  against  the  provisions  of  a  statute,  or  against  the  policy 
of  justice,  or  the  rules  and  claims  of  decencj/j  or  the  dic- 
tates of  morality,  are  void  in  law  and  equity."  Marriage 
is  entered  into  by  a  contract  which,  in  its  consequences, 
particularly  affects  the  moral,  social  and  political  condition 
of  society.  It  is  impossible  that  any  enlightened  system 
of  jurisprudence  can  regard  as  valid  contracts  which  do 
violence  to  the  decencies  of  society,  and  which,  if  permit- 
ted by  law,  must  so  often  degrade  and  debase  the  people 
of  any  country  where  they  are  allowed.  Unless  our 
courts,  as  organized,  take  cognizance  of  such  abuses,  we 
have  no  other  remedy.  The  mere  technical  rules  of 
practice,  established  in  a  foreign  country,  should  not  be 
permitted  to  shut  us  out  from  the  benefits  of  the  principles 
of  the  common  law,  which  can  and  should  be  applied  in 
our  administration  of  justice.  Shall  the  common  sense^ 
and  the  moral  sense,  of  our  citizens  be  outraged,  because 
we  have  not  precedents  and  authorities  in  every  step  to 
support  us  7  Or  shall  decisions  which  are  made  under  a 
system  of  jurisprudence  in  many  important  points  (par- 
ticularly in  questions  of  the  kind  before  the  court)  totally 
different  from  our  own,  be  permitted  to  work  an  injury  to 
the  vital  principles  of  good  order  and  sound  morals  ? 

The  whole  current  of  decisions  goes  conclusively  to  shew 
that  marriage  is  a  subject  about  which  the  courts  have 
interfered  to  exercise  a  controling  superintendence.  The 
principle  upon  which  marriage  brokage  bonds  are  declared 
void — conditions  in  restraint  of  marriage  are  set  aside, 
<&c.  <&c.  and  many  other  interferences  bearing  on  the  same 
subject,  shew  conclusively  that  he  was  only  asking  the 
Court  to  apply  an  old  principle  to  what  may  be  regarded  a 
new  case.  See  Fonblanque,  B.  1,  ch.  iv.  sec.  10 ;  Spirit  of 
Laws,  B.  23,  ch.  2.  It  is  expressly  laid  down  by  Shelford, 
page  127,  "  a  marriage  between  an  uncle  and  niece  by 
blood,  has  been  held,  in  England,  to  be  incestuous,  upon 
the  ground  that  it  is  against  the  law  of  God  and  sound 
morals ;  that  it  would  tend  to  endless  confusion,  and  that 
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the  sanctity  of  private  life  would  be  polluted,  and  the  pro- 
per freedom  of  intercourse  in  families  would  be  destroyed, 
if  such  practices  were  not  discountenanced  in  the  strong* 
est  manner."  See  Burgess  vs.  Burgess^  1  Hagg.  C.  R. 
386 ;  Harrison  vs.  Burwellj  Vaughan,  206 ;  Grotius,  B.  2, 
ch.  5,  sec.  18,  13,  14 ;  Story's  Conf.  Laws,  104-5. 

It  may  not  be  improper  further  to  add,  that  if  our  courts 
cannot  declare  void  a  marriage  between  an  uncle  and 
niece,  by  reason  of  the  nearness  of  relationship,  or  the 
illegal  character  of  the  contract,  could  they,  nevertheless, 
declare  void  a  marriage  between  brother  and  sister,  or 
father  and  daughter  ?  If  they  would  declare  void  a  mar- 
riage between  brother  and  sister,  by  what  authority  would 
they  do  so  ? — if,  by  the  prohibition  in  the  Act  of  32  H. 
YIII,  the  relationship  between  nephew  and  aunt  is  as 
clearly  within  the  prohibition  as  that  of  brother  and  sister. 

If  the  Court  take  the  ground  that  a  marriage  between 
brother  and  sister  is  clearly  void,  as  against  good  morals 
and  sound  policy,  could  such  a  jurisdiction  be  more  pro- 
perly and  justly  applied,  than  in  declaring  a  marriage  void 
between  a  nephew  and  a  mother's  sister,  the  case  now 
before  the  Court  ?  If  the  Court  seek  for  a  rule  to  regulate 
their  discretion,  can  they  find  a  better  one  than  that  which 
has  received  the  express  approbation  of  our  Legislature, 
and  which  certainly  has  the  sanction  of  divine  authority? 
No  one  who  has  studied  the  laws  of  this  country  would 
attempt  to  argue  that  the  laws  laid  down  to  govern  the 
Jews,  or  any  other  entire  portion  of  revelation,  have  been 
adopted  as  a  body  of  laws  here.  If,  however,  the  Legis- 
lature refer  to  and  adopt  a  particular  portion  of  the  laws 
of  Moses,  they  incorporate  that  particular  portion,  and 
make  them  a  part  of  the  laws  in  force  in  our  own  State ; 
and  such  laws,  so  adopted,  have  all  the  authority  of  any 
other  laws  enacted  by  our  Legislature.  It  is  not  by  reason 
of  divine  authority'that  such  laws  are  to  be  enforced,  but 
because  the  supreme  temporal  power,  the  Legislature,  act- 
ing constitutionally,  has  declared  that  such  marriages  shall 
not  be  contracted,  which  are  prohibited  by  God's  law — and 
because  the  principles  of  the  common  law  will  not  permit 
contracts  to  be  made,  when  they  are  made  in  violation  of 
sound  policy  and  good  morals. 
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CcUdwell,  Solicitor^  contra.  The  question  is,  was  the 
marriage  of  the  defendant  with  his  aunt  void  ab  initio^  for 
if  it  was  not  void  the  defendant  is  guiUy.  The  distinction 
in  England  is  between  void  and  voidable  marriages.  In 
the  latter  case  the  husband  is  guilty  of  bigamy  if  he  marry 
a  second  woman  before  the  first  marriage  has  been  annul- 
led by  a  competent  tribunal.  In  this  State  we  have  no 
courts  which  can  annul  a  marriage,  or  pronounce  a  judg- 
ment of  divorce,  and  therefore  it  would,  perhaps,  be  im- 
proper to  say  that  any  marriages  are  voidable  in  South 
Carolina.  He  cited  1  Bl.  Com.  435;  Shelf,  on  Mar.  and 
Div.  64;  Poynt.  85;  IP.   C.  466;  Arch.    C.  P.  477;  3 

192;   10  East,  287;  2  Steph. 
Ros.  Cr.  Ev.  281,  286 ;  Reeve 


Inst. 

88; 

1  Rubs. 

on 

t  Cr. 

Com. 

286 

;  1  Eec. 

R. 

168; 

Dona. 

R.  35. 

Curia,  per  Richardson,  J.  This  case  depends  upon 
the  statute  of  1  James  1,  c.  11,  2  Stat.  608,  to  make  it  a 
felony  to  marry  a  second  husband  or  wife,  until  the  former 
be  dead. 

The  commission  of  the  felony,  (bigamy,)  as  a  fact,  is 
not  disputed.  Scion  Barefoot,  the  defendant,  first  inter- 
married, seven  years  ago,  with  Zilpha  Futel,  a  widow. 
Both  the  parties  were  of  lawful  age,  he  about  22  years  of 
age,  and  Zilpha  much  older. 

In  June  last,  while  Zilpha  was  still  living.  Barefoot 
again  intermarried  with  Elizabeth  Odum,  a  single  woman, 
also  of  lawful  age.  The  ceremony  and  rite  of  marriage 
was  administered  in  both  instances  by  clergymen,  the  first 
by  the  Rev.  John  A.  Russel  of  the  reformed  Methodist 
Church,  the  second  by  the  Rev.  Jacob  Higgins  of  the 
Baptist  Church.  Both  the  marriages  were  solemnized  in 
Richland  district  in  due  form,  and  in  presence  of  witnesses. 

Thus,  then,  there  was  a  second  woman  taken  to  wife, 
while  the  first  wife  yet  lived.  This  second  marriage  of 
the  defendant  consummated  the  crime  of  bigamy,  unless 
the  defence,  now  to  be  considered,  can  exempt  him  from 
punishment.  It  turns  mainly  upon  what  is  the  proper 
construction  of  the  Stat.  32  Henry  8,  2  Stat.  476.  The 
defence  of  Barefoot  consists  in  this.  Zilpha  Futel,  the 
first  wife,  was  his  aunt,  by  consanguinity,   that  is^  his 
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mother's  sister.  And  although  cohabitation  with  his 
mother's  sister  constitutes  the  sin  of  incest,  in  morality 
and  revealed  religion,  yet  that  high  offence  against  good 
morals  so  operates  as  to  render  the  first  marriage  utterly 
void,  and  of  no  effect.  That  is  to  say,  makes  it  no  more 
than  a  mere  vicious  cohabitation  between  the  defendant 
and  his  aunt.  Or  the  argument  may  be  thus  stated — ^as 
in  England  the  Ecclesiastical  Ck)urt  might  set  aside  the 
first  marriage,  this  court  ought  to  assume  such  a  divorce, 
because  we  have  no  Ecclesiastical  Court  to  enforce  the 
statute.  And  thus-  the  first  marriage  being  merely  ostensi* 
ble,  it  is  argued  that  the  defendant  intermarried  lawfully 
with  Elizabeth  Odum,  and  she,  not  Zilpha,  is  his  true  wife; 
or  assuming  such  a  divorce,  the  defendant  is  equally  guilt- 
less of  bigamy.     Such  is  the  defence. 

And  true  it  is,  if  the  first  marriage  had  been  thus  abso- 
lutely void  in  law,  as  if  a  boy  under  14  and  a  girl  under 
12  3rears  of  age  had  passed  through  the  form  and  ceremo- 
ny of  marriage,  such  would  be  the  inconsequential  opera- 
tion and  effect,  and  the  second  marriage  of  either,  when  of 
lawful  age,  and  to  another  person,  would  not  constitute 
bigamy. 

But  the  proposition,  that  the  marriage  of  Barefoot  to  his 
aunt  was  this  legal  nullity,  is  an  assumption  of  the  very 
point  and  pivot  of  his  whole  defence.  Once  make  such  a 
postulate  good,  and  he  goes  clear  of  bigamy. 

But  if  the  argument  and  law  fail  to  prove  that  the  first 
marriage  was  void,  then,  it  is  equally  plain  that  the  de- 
fendant has  been  properly  and  lawfully  convicted,  and  he 
cannot  escape  legal  punishment,  by  the  fact  that  his  first 
marriage  was  incestuous.  Now,  then,  laying  aside  the 
striking  inconsistency  of  a  man  offering  to  defend  himself 
by  insisting  that  the  first  marriage  was  intrinsically  im- 
moral and  sinful,  and  therefore  a  nullity,  in  order  to  ar- 
rest the  criminal  consequences  and  legal  punishment  of 
bigamy — ^laying  this  inconsistency  aside,  let  us  see  how 
the  laws  of  the  country  stand  in  relation  to  the  marriage 
of  a  nephew  with  his  aunt. 

Is  it  a  marriage  binding  by  law  on  the  husband  and 
wife,  so  as  to  make  their  offspring  legitimate  children,  and 
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prevent  their  contracting  a  second  marriage  during  the 
joint  lives  of  such  husband  and  wife  ?  Such  is  the  ques- 
tion. 

By  the  common  law,  single  men  and  women,  being  of 
the  lawful  age,  that  is,  men  of  14  and  women  of  12  years 
of  age,  are  left  free  to  enter  into  the  contract  of  marriage 
at  their  own  discretion. 

"Our  law,"  says  Blackstone,  1  Com.  432,  ^considers 
marriage  in  no  other  light  than  as  a  civil  contract."  "The 
law  treats  it,"  hefcontinues,  "as  it  does  all  other  contracts, 
allowing  it  to  be  good  and  valid  in  all  cases  where  the 
parties  at  the  time  of  making  it  were,  in  the  first  place, 
willing  to  contract;  secondly,  able  to  contract;  and  lastly, 
did  contract,  in  the  proper  forms  and  solemnities  required 
by  law." 

All  the  common  law  writers  on  marriage  lay  down  the 
same  law,  and  in  almost  the  same  terms.  See  2  Steph. 
Com.  279 ;  Shelford  on  marriage  and  divorce,  and  Poynter 
on  the  same. 

These  writers  are  named  for  examples  of  the  rest,  and  as 
jurists  who  have  collected  the  cases,  and  digested  the  laws 
of  marriage,  and  I  know  of  no  essential  difference  in  those 
writers  upon  the  right  to  marry,  or  of  the  permanence  of 
the  contract,  or  of  its  consequence  in  utterly  excluding  a 
second  marriage  during  the  joint  lives  of  the  husband  and 
wife. 

But  the  authorities  will  be  more  particularly  named,  and 
subjoined  at  the  end  of  this  decision. 

I  need  not  consider  the  right  of  divorce,  or  the  few  ex- 
ceptions to  this  general  right  of  men  and  women  to  inter- 
marry, and  to  be  bound  for  life  in  vinculo  matrimonii;  it 
is  a  chain,  so  far  as  being  bound  to  rational  happiness  at 
home,  and  regard  for  human  order  everywhere,  can  be  so 
called.  Its  necessity  and  usefulness  constitute  its  chain, 
continuity  and  durability. 

Only  one  exception  is  presented,  by  the  case  before  the 
court,  namely,  does  the  proximity  of  blood  between  a 
nephew  and  his  aunt  render  their  marriage  a  nullity  by 
our  laws,  so  as  to  let  in  the  second  marriage  of  Barefoot 
io  Miss  Odum,  and  render  it  a  legal  contract  of  marriage  ? 
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This  woald  protect  him  from  the  charge  of  bigamy,  by 
making  him  the  lawful  husband  of  Elizabeth  in  place  of 
Zilpba. 

I  will  not  enter  upon  all  the  views,  considerations  and 
policy  presented  by  the  defendant's  counsel,  in  his  earnest 
argument,  that  the  law  wight  to  hold  an  incestuous  mar- 
riage as  a  mere  meretricious  sexual  cohabitation,  and  ut- 
terly void  as  a  marriage  contract.  And  it  may  be  well 
deplored  that  a  legislative  Act  has  not  been  passed  to  re- 
form the  common  law  in  this  respect,  as  has  been  lately 
done  in  Great  Britain,  and  such  incestuous  marriages  de- 
clared to  be  utterly  null  and  void,  if  contracted  after  the 
statute. 

But  what  is  asked  of  this  court  ?  It  is  to  do  more,  as 
I  apprehend,  than  the  Legislature  could  do — impair  .the 
obligations  of  past  contracts — and  more  than  the  English 
Parliament  has  done,  by  the  statute  referred  to ; — the  court 
is  to  declare  null  and  void  a  marriage  already  solemnized 
and  binding  at  common  law.  And  that,  too,  is  to  be  done 
in  order  to  shield  the  guilty.  It  will  be  seen  at  once  that 
any  such  judicial  act  would  be  retrospective,  and  annul 
past  marriages,  and  consequently  would  be  attended  by 
the  bastardizing  of  the  children  of  such  marriages,  and 
would  at  the  same  time  take  from  such  husbands  their  on- 
ly legitimate  children. 

Reflect  for  a  moment  upon  such  consequences,  of  this 
court's  undertaking  to  set  aside  such  marriages  as  null 
and  void.  The  father  would  lose  all  right  to  his  only  off- 
spring, which  in  law  can  be  no  other  than  the  children 
of  his  wife,  and  the  children  would  equally  lose  their 
father,  and  become  ^Zti  nullius  or  bastards. 

Have  not  the  unborn  children,  and  the  public  too,  their 
rights  in  every  marriage  ?  Children  are  plainly  a  third 
party  to  marriages,  and  demand  its  permanency.  Yet  let 
such  an  Act  as  the  English  statute  be  passed,  by  all  means, 
but  let  it  be  prospective,  and  relate  not  to  past  but  future 
marriages.  The  marriage  which  the  law  permitted  at  the 
time  of  its  solemnization,  must  not  be  nullified,  even  by 
the  Legislature,  by  any  ex  post  facto  law,  and  still  less  by 
the  decision  of  a  court. 
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The  immediate  parties  may  deserve  punishment,  but 
their  offspring  have  rights  that  must  be  protected. 

I  have  presented  this  brief  forecast  of  the  consequences 
of  a  court's  undertaking  to  give  a  new  construction  to  the 
38  Henry  8th,  upon  the  ground  of  the  immorality  and  ir«- 
religion  of  incestuous  marriages,  and  because  this  State 
has  no  Ecclesiastical  court  to  restrain  and  punish  the  in* 
cestuous  husband  and  wife,  pro  salute  animcB.  And  I 
would  point  out  the  just  considerations — not  to  say  the 
necessity,  of  the  established  and  well  recognised  construe* 
tion  so  often  put  upon  the  statute  by  common  law  courts, 
to  wit :  that  the  statute  was  made  to  restrict  divorces 
by  the  Ecclesiastical  court,  and  confine  them  to  mar- 
riages within  the  third  degree  of  consanguity  or  affinity, 
but  not  to  nulify  any  marriage  otherwise  than  by  the  sen- 
tence of  such  Ecclesiastical  court. 

The  statute  of  Henry  8,  and  that  of  James  1,  are  too 
long  to  be  here  transcribed,  but  they  ought  to  be  read  by 
those  who  doubt.  They  give  the  proper  understanding  of 
the  laws  of  marriage,  and  the  very  learned  and  able  com- 
piler of  our  Acts  and  Statutes  subjoins  this  note  to  them.  '^In 
this  State  marriage  is  a  civil  contract  of  mutual  partnership 
and  personal  cohabitation  during  life,  under  the  provisions 
of  the  laws  passed  on  this  subject.  The  parties  are,  the 
man,  the  woman,  and  the  State.  The  State  ia  interested 
that  the  contract  shall  be  fulfilled  beneficially  for  the  pro- 
geny, of  whom  the  future  citizens  are  to  be  composed. 
The  contract  in  South  Carolina  is  held  to  be  indissoluble 
from  whatever  cause  but  death,  no  divorce  a  vinculo  mor- 
trintonii  ever  having  been  granted  in  South  Carolina. 
Vaigneur  et  al.  vs.  Kirk,  (See  2  Eq.  Rep.  644,  note.^ 
Many  theoretical  objections  of  a  very  grave  character  may 
be  made  against  this  State  doctrine,  but  as  yet  it  appears 
to  work  well,  and  there  is  no  ground  from  past  experience 
to  justify  any  change  in  the  received  law  on  the  sub- 
ject."  2  Stat.  733. 

The  statute  was  passed  by  Henry  the  8th,  the  first  royal 
reformer  of  the  Christian  religion  in  Great  Britain,  for  the 
purpose  of  restricting  the  Ecclesiastical  courts  that  had 
grown  up  under  the  pontifical  power,  from  setting  aside 
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marriages  by  reason  of  blood  or  aflinity.  If  I  remember 
aright,  those  courts  had  divorced  man  and  wife  related  in 
the  seventh  degree  of  consanguity  and  fourth  of  affinity. 
At  this  crisis  the  statute  interposed,  and  restrained  such 
ecclesiastical  divorces  to  the  Levitical  law  of  the  old  testa- 
ment of  the  Christian  bible,  that  is,  to  the  third  degree  of 
consanguinity  or  affinity. 

Ihe  statute  thus  restricts  and  limits  the  practice  of  di- 
vorcing man  and  wife  that  had  crept  in,  but  gives  no  new 
power  even  to  those  courts,  and  none  whatever  to  other 
courts.  How  then  can  we  either  hold  the  first  marriage 
void,  or  assume  an  ecclesiastical  divorce  7  What  authori- 
ty has  this  court  to  interpose  at  all  1  None  whatever,  but 
to  punish  the  bigamy,  and  thus  virtually  reprove  the  in- 
cest, which  can  be  reached  by  the  court  in  no  other  way. 

But  there  remains  one  legal  view  urged  by  the  counsel, 
upon  which  he  relies  so  much,  that  for  general  satisfaction 
I  must  notice  it.  ^It  is  this,  that  vicious  and  itnnK)ral  con* 
tracts  are  absolutely  void  in  their  very  inception.  And  he 
would  apply  this  rule  of  law  to  vicious  marriages.  If  he 
had  applied  it  to  a  mere  betrothment,  promise,  or  engage- 
menty  as  between  aunt  and  nephew,  to  enter  into  such  a 
marriage,  his  law  would  have  been  unanswerable.  But 
all  the  law  adduced,  applies  only  to  executory  and  not  to 
executed  contracts. 

Such  law  is  to  estop  and  prevent  the  practical  enforce- 
ment of  such  contracts.  But  when  they  become  practical- 
ly performed  and  executed,  the  parties  are  in  pari  delicto^ 
in  equal  practical  guilt.  Accordingly,  the  law,  as  it  could 
not  prevent  the  mischief,  leaves  the  parties  as  it  found 
them.  In  pari  delicto  potior  est  conditio  possidentis,  is 
then  the  rule  of  law.  In  that  case  the  parties,  as  individ- 
ais,  have  tied  themselves  up,  not  by  note  or  bond,  but  by 
acting  and  carrying  out  the  contract  to  completion,  and 
nothing  remains  but  to  punish  them,  if  such  actual  execu- 
tion of  the  contract  amount  to  a  crime. 

This  is  the  very  position  of  Barefoot;  he  did  the  misdeed; 
the  contract  of  marriage  was  not  executory,  but  executed, 
and  then  it  was  no  longer,  as  lawyers  say,  in  posse^  to  be 
29 
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set  aside,  but  stood  in  esse,  and  therefore  irremediable  and 
not  to  be  sundered. 

Let  me  take  for  illustration  the  very  cases  quoted  by 
the  defendant's  counsel.  "A  bond  to  compound  a  perjury 
is  void,"  2  Wils.  341.  So  of  a  note  given  for  a  vicious  con- 
sideration. Fonblanque,  B.  1,  ch.  4,  sec.  10.  '^Marriage 
brokage  bonds  and  the  like,  are  void."  But  suppose  for 
a  moment  that  note,  or  that  bond,  to  compound  perjury,  or 
that  marriage  brokage  bond,  had  been  voluntarily  paid, 
could  the  money  have  been  recovered  back  1  Never  un- 
less induced  by  fraud.  The  locus  poBtiitentitB  would  have 
passed  away,  and  both  parties  being  in  pari  delicto j 
neither  could  have  advantage  from  his  own  misdeed  and 
recover  back  the  money. 

It  is  easy  then,  to  see  the  inefficiency  of  this  colorable 
argument,  and  the  total  inapplicability  of  the  cases  ad- 
duced. They  apply  only  to  executory^  not  to  executed 
contracts.     ^ 

Again ;  the  counsel  quoting  from  Shelford  says,  "a  wife 
may  stand  by  and  see  her  husband  married  to  another, 
and  yet  assert  her  rights,"  (to  him  of  course.)  Then  Zil- 
pha  might  have  witnessed  the  marriage  to  Elizabeth,  and 
yet  even  then  claimed  her  husband  Barefoot.  Why  ?  Be- 
cause her  marriage  being  binding  at  first,  can  in  no  way 
be  set  aside  by  a  subsequent  fraud.  The  case  of  im- 
potency  is  quoted  as  one  of  which  either  party  may  take 
advantage.  Assuredly,  because,  whatever  the  ceremony, 
there  never  was  a  practical,  executed,  marriage.  It  could 
only  amount  to  a  promise  or  betrothment,  a  mere  executo- 
ry thing,  but  in  fact,  as  harmless  and  foreign  to  an  execu- 
ted contract  of  marriage,  as  kissing  an  infant  that  the  good 
couple,  so  betrothed,  choose  to  adopt  in  full  form  and  call 
"our  baby,"  would  be  from  making  them  the  true  parents. 

In  a  word,  if  I  may  use  the  expression,  the  ceremonial 
law  of  marriage  makes  up  the  necessary  extrinsic  evidence 
of  its  contract,  but  if  on  account  of  impotentiatn^  it 
cannot  be  executed,  the  ceremony  is  vain. 

Setting  aside  a  marriage  for  impotency  is,  therefore,  but 
shewing  that  there  never  could  have  been  any  mania^e. 
Impotency  rendered  the  execution  impossible. 
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What  is  the  meaning  of  the  words  "able  to  contract,'' 
just  quoted  from  Biackstone?  They  mean  mentally  and 
corporeally  able  to  contract — habiles  ad  matrimonium. 
Why  may  not  a  child,  hermaphrodite,  or  eunuch,  contract 
binding  marriages  ?  Plainly  for  the  same  reason.  Such 
instances  illustrate  well  what  are  the  kind  of  marriages 
absolutely  void  in  law,  and  what  is  meant  by  the  terms — " 
1st.  Willing  to  contract  2d.  Able  to  contract,  and  3d. 
Actually  contracting  in  due  form,  which  bind  such  parties 
in  marriage,  notwithstanding  mere  canonical  disabilities  of 
consanguinity  or  affinity. 

It  is  possible  that  I  may  not  have  justified  to  all  under^ 
standings  the  common  construction  of  the  statute,  but  that 
construction  has  been  too  often  recognised  to  be  now  dis* 
regarded.  It  is,  to  my  own  mind,  the  unavoidable  con- 
struction, and  I  would  willingly  overcome  the  earnest  con- 
victions and  conscientious  scruples  of  the  counsel,  who  I 
am  persuaded,  labored,  not  so  much  for  the  rescue  of  the 
defendant,  as  to  shield  the  rite  of  marriage  from  the  tarnish 
of  incest.  But  in  his  zeal  he  overlooks  the  great  end  of 
marriage,  permanency  in  its  union,  from  humanity  and 
gratitude  to  woman,  and  for  justice  and  faith  to  legitimate 
offspring. 

I  have  but  to  add,  that  the  authorities  for  this  construc- 
tion of  the  statute  are  as  many  and  as  uniform,  and  without 
a  single  counter  adjudication,  as  those  before  noticed  upon 
the  common  law  rite  of  marriage.  But  as  the  precise 
question  has  not  been  decided  in  this  State,  and  there  may 
be  deep  feelings  enlisted  in  the  case,  and  probably  general 
expectation — such  considerations  induce  me  to  refer  to  the 
many  authorities  which  bear  upon  the  question  made  by 
the  defendant's  appeal,  and  which  under  different  circum- 
stances might  be  deemed  superfluous. 

The  authorities  relied  on  are  as  follows. 

As  to  consanguinity  rendering  a  marriage  voidable,  and 
not  ipso  facto  void,  see  1  Bl.  Com.  434-5.  The  impedi- 
ment of  consanguinity  renders  the  marriage  voidable,  not 
void.  Poynt.  on  Mar.  and  Div.  85. 

Same  point — Shelf  on  Mar.  and  Divorce,  164. 

Same  point — ^East  P.  C.  466. 
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As  to  an  indictment  for  bigamy  being  sustainable  when 
the  first  marriage  was  within  the  Levitical  degrees  (and 
therefore  merely  voidable,)  see  Archbold's  Cr.  PI.  477  ;  3 
Inst.  88. 

Proximity  of  relationship,  says  Stephens,  was  till  very 
lately  a  canonical  and  not  a  civil  disability ;  2  Steph.  Com. 
284. 

In  England,  says  Roscoe,  (Cr.  Ev.  286,)  incestuous 
marriages  are  not  void,  but  only  voidable  during  the  lives 
of  the  parties  ;  and  if  not  so  avoided,  are  to  all  intents  valid. 

A  first  marriage  de  facto,  subsisting  in  fact  at  the  time 
of  the  second  marriage,  is  sufficient  to  bring  a  case  within 
the  Act  (1  James  1,)  thou£:h  such  first  marriage  be  voida* 
ble  by  reason  of  consanguinity,  affinity,  or  the  like ;  for  it 
is  a  marriage  in  judgment  of  law,  until  it  is  avoided  ;  I 
Russ.  on  Cr.  290. 

'^Though  a  lawful  canonical  marriage  need  not  be 
proved,  yet  a  marriage  in  fact  (whether  regular  or  not) 
must  be  shewn."  10  East  R.  287,  note  to  the  case  of  the 
King  vs.  The  Inhabitants  of  Brampton, 

At  common  law,  a  marriage  between  aunt  and  nephew 
is  not  void,  it  can  only  be  avoided  in  the  Ecclesiastical 
Court.  The  canonical  disabilities  being  entirely  the  pro- 
vince of  ecclesiastical  law,  the  books  of  the  common  law- 
are  nearly  silent  concerning  them;  2  Steph.  Com.  281.  See 
also  9  Penny  Cyclop.  39,  Tit.  Divorce ;  Shelf,  on  Mar.  and 
Div.  164. 

"The  incapacity  in  respect  of  proximity  of  relationship, 
was  till  very  lately  a  canonical  only  and  not  a  civU  disa- 
ability,"  2  Steph.  Com.  285. 

"By  the  stat.  5  and  6  W.  4,  c.  54,  passed  in  1836,  all 
marriages  thereafter  celebrated  between  persons  within  the 
prohibited  degrees  of  consanguinity  or  affinity,  shall  be 
absolutely  void  to  all  purposes  whatever  ;  which  seems  to 
bring  the  objection  within  the  cognizance  of  the  courts  of 
common  lawP  But  this  English  statute  is  not  of  force 
in  South  Carolina* 

As  to  canonical  and  civil  disabilities,  see  Shelf,  on  Mar. 
and  Div.  154.  "The  canonical  disabilities  only  make  the 
marriage  voidable." 
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New  statute  as  to  marriages  within  the  prohibited  de- 
grees, Shelf.  155,  179«  .  Before  this  Act,  these  marriages 
were  only  voidable,  and  not  void.  See  Shelf,  and  14  Pen- 
ny Cyclo.  442,  tit.  Marriage,  for  the  most  clear  and  con- 
densed account  of  the  law  relative  to  marriages  in  England 
before  the  6  and  6  W.  4,  c.  54,  in  1836.  See  the  construc- 
tion of  the  Stat,  of  6  and  6  W.  4,  c.  54,  Shelf.  179. 

For  a  popular  and  useful  summary  of  laws  on  marriages, 
ancient  and  modern,  religious  and  civil,  barbarous  and 
civilized,  see  Rees'  Cyclop,  art.  Marriage,  23d  vol. 

Upon  such  authorities  the  case  is  too  clear  for  doubt. 

The  motion  for  a  new  trial  is  therefore  unanimously 
dismissed. 

O'Neall,  Evans,  Butleb,  Wardlaw  and  Frost,  JJ. 
concurred. 


Wm.  McNinch  and  others  vs.  John  Charles,  Executor  of 
John  McNinch^ 

M  the  capacity  of  a  testator  be  doubtful,  proof  of  instructions  or 
reading  over  is  not  indispensable  to  the  validity  of  his  will,  but  it  . 
may  be  established  on  other  eyidence  of  knowledge  and  assent  to  the 
dispositions  which  it  contains. 

Liters  of  the  testator,  written  before  the  will  was  made,  hdd  to  be 
competent  evidence  to  shew  the  assent  of  the  testator  to  the  provisions 
of  the  will 

Testator  and  his  wife  by  letters  promised  A.  B.  that,  after  their 
death,  she  should  sacceed  to  what  property  they  might  leave.  Tes^ 
Cator  made  his  will  leaving  his  property  to  his  wife.  Shortly  after 
the  death  of  testator,  the  wife  made  her  will  leaving  two  thirds  of  the 
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property  to  A.  B.  and  then  died.  Held,  in  a  contest  as  to  the  validity 
of  testator's  will,  that  the  will  of  the  wife  was  competent  evidence  for 
the  executor,  to  shew  the  knowledge  and  assent  of  testator  to  the  con- 
tents of  his  will 

Before  Evans,  J.  at    Chester^  July,  extra    Term,    1845. 

This  was  an  appeal  from  the  Ordinary's  decision  sus- 
taining the  will  of  John  McNinch.  The  appellants  are 
the  next  of  kin,  and  the  appellee  is  the  executor.  The 
grounds  of  objection  were  1st,  want  of  mental  ce^acity 
from  age  and  disease ;  2d,  undue  influence  exercised  by 
his  wife,  Isabella  M'Ninch ;  3d,  ignorance  of  the  contents 
of  the  will. 

The  testator  was  an  old  man  about  seventy  eight  years 
of  age.     He  had  a  wife,  but  no  children  by  her ;  he  had  a 
recognised  illegitimate  daughter,  named  Isabella,  who  was 
married  to  Samuel  M'Ninch,  one  of  the  appellants.     Many 
years  ago,  the  testator  had,  at  great  expense,  brought  out 
from  Ireland   several,  perhaps  all,  of  his  and  his  wife's 
brothers  and  sisters,  and  settled  them  in  Chester.     In  the 
general,  they  were  not  thriving  people,  and  did  not  im- 
prove the  property  the  testator  had  given  them.     He,  him- 
self, had  been  a  merchant,  and  much  of  what  he  had  made 
was  with  the  aid  and  assistance  of  his  wife,  who,  the  wit- 
nesses thought,  had  more  capacity  and  shrewdness  in  trad- 
ing than  he  had.     The  estate  of  which  he  died  possessed 
was  small,  consisting  of  a  house  and  lot  of  little  value,  the 
usual  furniture  of  such  a  family,  and  bonds  and  debts,  ia 
all   worth  about  $2,000.     The  Louisa  Waters  mentioned 
in  the  evidence,  was  in  no  way  related  to  either  M'Ninch. 
or  his  wife.     She  had  come  to  live  with  them  about  1836, 
by  their  earnest  solicitation,  and  under  certain  promises,  coa- 
tained  in  letters  written,  to  receive  her  as  an  adopted  daughter^ 
and  *Ho  make  her  happy  and  independent  at  their  death, 
if  they  had  enough  to  do  it."     These  letters  were  objected 
to  by  the  appellants  as  incompetent,  but  the  objection  was 
overruled.     She,  at  first,  resided  in  the  house  with   them, 
and   then  built  a  house  of  her  own,  but  still  was  constant 
and  unremitting  in  her  attentions  to  them,  and  when  they 
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became  very  infirm,  she  resided  again  with  them,  and 
served  them  most  faithfully  until  their  death.  It  appeared 
from  the  evidence  that  the  testator,  in  November,  1843,  had 
executed  a  will,  when,  according  to  the  evidence  of  the 
witnessses,  he  was  compos  mentis^  although  then  confined 
pretty  much  to  his  bed.  This  will  was  destroyed  by  his 
wife  soon  after  it  was  executed,  contrary  to  the  wishes  of 
the  testator,  as  he  told  one  of  the  witnesses.  Of  the  con- 
tents of  this  will  nothing  was  known  with  certainty.  One 
witness  said  Louisa  Waters'  name  was  not  mentioned  in 
the  heads  of  it,  which  were  read  to  him  by  Charles,  the 
executor,  who  drew  it.  There  was  a  sofa  and  four  hun- 
dred dollars  given  to  Mrs.  Charles,  the  niece  of  the  testa- 
tor, and  the  mother  of  the  appellee,  who  was  the  executor 
of  that  and  of  this  will.  The  will  in  controversy  was 
dated  the  I3th  January,  1844.  By  it  the  testator's  books 
are  given  to  establish  a  sort  of  public  library,  small  lega- 
cies are  given  to  his  sisters  and  other  relations,  now  ten 
or  twelve  in  number,  and  the  rest  of  his  estate  to  his  wife, 
whom,  with  the  appellee,  he  appointed  executrix  and  exe- 
cutor. In  July  following,  Isabella  M'Ninch  made  her  will, 
whereby  she  directed  all  the  estate  to  be  converted  into 
money,  and  gave  one-third  to  the  Bible  Society,  and  the 
remainder  to  Louisa  Waters.  The  competency  of  this 
will  as  evidence  was  objected  to  by  the  appellants,  but  it 
was  ruled  to  be  admissible.  Under  the  will  of  John 
M.'Nincb,  the  executor,  Charles,  took  nothing. 

The  testator  had  been  sick  and  confined  to  his  room, 
and  mostly  to  his  bed  since  November,  and  was  becoming 
more  feeble  daily.  He  lived  about  ten  days  after  the  will 
was  signed,  and  then  died  of  debility.  Two  of  the 
subscribing  witnesses  were  examined.  They  were  called 
in  by  the  executor  for  the  purpose.  They  thought  him 
of  sound  mind.  He  was  raised  up  and  supported  whilst 
he  made  his  mark.  After  this  was  done,  Charles  held  up 
the  paper,  and  asked  the  testator  if  he  acknowledged  it  to 
be  bis  will.  He  replied  yes,  or  aye.  This  was  all  they 
beard  him  say.  The  other  witness,  Henry,  was  dead,  but 
bis  examination  before  the  Ordinary  was  read.  He  stated 
the  same  as  the  other  witnesses,  with  the  additional  fact. 
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that  he  proposed  to  the  testator  to  write  his  name  when  he 
was  raised,  to  which  he  replied,  that  he  was  too  weak,  and 
made  his  mark.  This  witness  had  seen  him  before,  and 
said  he  was  as  much  in  his  right  mind  as  at  the  other 
times  he  had  seen  him.  The  will  was  not  read  over  to 
or  by  the  testator,  in  the  presence  of  the  subscribing  wit- 
nesses. The  only  proof  of  instructions  or  reading  over  is 
to  be  gathered  from  the  witnesses  hereinafter  reported. 
The  will  was  written,  it  is  likely,  in  the  morning,  and  exe* 
cuted  in  the  evening  of  the  same  day. 

On  the  part  of  the  appellants,  it  was  proved  by  several 
witnesses  that,  during  the  night  before,  the  testator's  mind 
was  wandering,  and  he  talked  about  things  which  existed 
only  in  his  own  imagination,  such  as  that  there  were  vines 
growing  in  at  the  windows,  which  he  wished  those  who 
were  present  to  cut  down  and  carry  away.  Some  of  the 
witnesses  had  been  with  him  other  nights,  and  said  he 
was  pretty  much  in  the  same  way.  One  of  these  witnesses, 
Mrs.  Hood,  said  he  had  a  fever  at  night,  but  when  that 
was  off,  he  lay  still  and  answered  sensibly  when  spoken 
to ;  and  some  of  the  witnesses,  whom  he  knew  very  well, 
said  that  on  several  occasions  when  they  spoke  to  him  he 
did  not,  or  appeared  not  to  know  them,  and  sometimes 
made  no  answer  to  their  inquiries  of  ^^how"  he  was.  There 
were  two  of  the  appellants'  witnesses  who  were  at  the  house 
until  after  dinner  of  the  day  the  will  was  signed,  whose 
evidence  will  be  given  more  in  detail.  Hugh  McCrary  went 
to  testator's  house  at  9  or  o'clock,  and  remained  until  after 
dinner.  Asked  two  or  three  times  of  testator  if  he  knew 
him,  and  received  no  answer.  Testator  said  he  wished 
the  witness  to  buy  a  paper  of  tacks  and  fill  the  soles  of  his 
shoes,  and  let  a  part  go  into  his  feet,  because  he  was  los- 
ing his  shoes  in  the  mud  holes.  Mrs.  M'Ninch,  who  was 
sick,  and  lying  on  a  bed  in  the  same  room,  rose  up  and 
said  she  would  rather  he  would  not  talk  to  him,  because 
he  had  been  making  his  will  that  morning,  and  his  head 
was  confused.  His  eyes  were  half  shut  when  he  spoke  to 
him. 

Mary  Hood  was  at  M'Ninch's  the  night  before  the  will 
was  made,  and  stayed  until  dinner  next  day.     Heard  him 
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talking  during  the  night  about  the  pernicions  vin^s  that 
grew  into  the  windows.  He  had  a  fever  during  the  night, 
bat  when  that  was  off,  he  lay  still  and  had  his  senses. 
She  was  sitting  before  the  door,  when  Mrs.  M'Ninch  and 
Charles  were  in  the  room  with  the  testator.  Heard  Mrs. 
M'Ninch  talking  to  Charles  about  the  will.  Heard  M'Ninch 
talking  with  them  when  Charles  was  taking  down  the  will, 
but  she  did  not  distinguish  what  he  said.  Mrs.  M'Ninch 
told  her  she  had  destroyed  the  first  will,  because  she  was 
dissatisfied  with  what  was  given  to  Mrs.  Charles,  and  the 
gift  of  the  gold  watch  to  his  illegitimate  daughter.  She 
said  she  would  sooner  crush  it  to  pieces  between  two 
stones.  After  the  destruction  of  the  first  will,  Mrs.  M'Ninch 
said  the  testator  was  in  no  capacity  to  make  a  will,  but 
she  hoped  he  would  be  more  calm  to  make  a  will  towards 
his  last 

In  reply  to  this,  Mr.  Rosboroughy  the  clerk,  and  others 
had  seen  him  several  times  shortly  before  he  died,  and 
about  the  time  the  will  was  made,  and  conversed  with  him. 
They  thought  his  mind  wa?  good. 

On  the  subject  of  influence,  it  appeared  from  the  testi* 
mony  of  several  of  the  witnesses,  that  on  some  occasions 
he  allowed  her  to  have  her  will ;  and  one  of  the  witnesses 
stated  that  the  will  had  been  burnt  contrary  to  his  wishes. 
He  said  to  William  M^Ninch  he  wished  his  daughter  to 
have  his  gold  watch,  who  replied,  well,  why  don't  you  take 
it  and  give  it  to  her.  He  said,  ^'William,  I  can't  get  my 
will  here." 

It  was  clear,  the  testator  had  been  disappointed  in  his 
expectations  in  bringing  his  relations  from  Ireland.  He 
had  provided  liberally  for  them,  but,  as  he  said,  they  had 
made  a  bad  use  of  it.  His  declarations  had  been  uniform 
for  fourteen  or  fifteen  years,  that  he  would  give  no  more 
to  them.  For  Samuel  M'Ninch,  who  married  his  illegiti- 
mate daughter,  he  had  provided,  as  he  said,  liberally,  and 
refused  to  make  any  further  provision  for  him  or  his  family, 
when  applied  to  by  Major  Kennedy.  After  the  first  will 
was  made,  he  had,  on  several  occasions,  spoken  of  giving  a 
pan  of  his  estate  to  the  Bible  Society  ;  and  the  disposition 
30 
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of  his  books  for  a  library,  was  in  conformity  with  an  in- 
tention long  before  declared  to  Mr.  Rosborough. 

The  case  was  submitted  by  his  Honor  to  the  jury  with 
instructions  on  the  law,  to  the  following  effect,  viz.  That 
to  constitute  a  valid  will,  four  things  were  necessary.  1, 
It  must  be  in  writing,  and  attested  according  to  the  requi- 
sites of  the  statutes.  2.  That  the  testator  must  foe  of  sound 
mind.  3.  That  the  disposition  of  his  property  must  be 
voluntary,  and  not  made  under  undue  influence.  4  That 
the  testator  should  know  the  contents  of  the  will. 

On  the  subject  of  capacity,  the  jury  were  instructed, 
that  the  law  required  that  degree  of  capacity  which  was 
capable  of  comprehending  the  act  to  be  done,  and,  of 
course,  a  less  degree  of  capacity  was  necessary  to  support 
a  will  of  simple  bequest,  easily  comprehended,  than  where 
the  provisions  of  it  were  complex,  and  difficult  to  be  under- 
stood. 

The  main  matter  which  was  urged  by  the  appellants 
was,  that,  without  proof  of  either  instructions  or  reading 
over,  where  the  capacity  is  doubtful,  the  will  cannot  be 
supported.     This  was  said  to  have  been  clearly  decided 
in  the  cases  of  Tomkins  vs.  Tamkins,  (a)  and  Boyd  vs. 
Boydy  (&).     His  Honor  did  not  think  so.     Neither  of  these 
cases,  nor  the  English  cases  referred  to,  lay  down  any  such 
peremptory  rule,  according  to  his  understanding  of  them. 
The  proposition  to  be  decided  was,  whether  the  will  was 
conformable  to  the  testator's  wishes.     The  ordinary  and, 
in  general,  the  best  evidence  was,  that  it  had  been  written, 
according  to  his  instructions,  or  that  it  had  been  read  to, 
or  by,  the  testator,  and  assented  to  by  subscribing  his  name 
in  the  presence  of  the  witnesses.  But  the  jury  were  told  that 
the  fact  might  be  established  by    other  evidence,  provided 
it  was  such  as  to  establish  the  truth  of  the  fact  to  their  satisfac- 
tion, although  the  testator  might  be  weak  and  feeble,  and 
his  capacity  somewhat  doubtful.     His  Honor  then  adverted 
to  the  leading  facts  relied  on  in  the  argument  on  the  other 
side,  such  as,  1.  Its  conformity  to  his  previous  declarations 
in  relation  to  his  kindred  ;  and  that  the  will  of  John  US'. 
Ninch,  taken  in  connection  with  that  of  his  wife,  was    in 

(a)  1  Bail.  92.    (b)  3  Hill,  341. 
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conformity  with  the  letters  to  Louisa  Waters,  in  one  of 
which,  it  was  said,  she  should  be  their  principal  heir,  ex- 
cept a  little  to  the  Bible  Society. 

2.  That  there  was  no  proof  the  will  had  not  been  read, 
as  in  some  of  the  cases  quoted  ;  that  the  testator  had  par- 
ticipated in  the  instructions  given  about  writing  the  will 
in  the  morning,  and  when  asked  if  he  acknowledged  it  to 
be  his  will,  replied  in  the  affirmative. 

These  facts  were  brought  to  their  mind  as  those  relied 
upon  by  the  appellee's  counsel.  But  the  jury  were  cau- 
tioned, in  the  conclusion  of  the  charge,  against  establish- 
ing the  will  without  satisfactory  evidence  that  the  testator 
knew  its  contents,  in  the  absence  of  the  usual  and  ordinary 
€vid^ice  of  instructions  or  reading  over. 

The  jury  found  for  the  appellee,  and  the  appellants  ap- 
pealed. 

Gregg  and,  McAlily,  for  the  motion,  cited  1  Phil.  193 ; 
1  Bail.  96  ;  3  HUl,  346 ;  4  Ecc.  R.  51 ;  6  lb.  286 ;  1  lb. 
295;  4  lb.  33. 

Dawkins  and  A.  W.  Thomson^  contra. 

Curia^  per  Frost,  J.  The  grounds  of  appeal  present 
three  substantive  objections,  in  law,  to  the  instructions  of 
the  presiding  Judge.  1st,  That  if  the  capacity  of  the  tes- 
tator be  doubtful,  proof  of  instructions,  or  of  reading  over 
the  will,  is  indispensable  to  its  validity,  and  cannot  be  sup- 
plied by  other  proofs  of  knowledge  and  assent  to  the  dis- 
positions contained  in  the  will.  2nd.  That  th^  letters  of 
the  testator  to  Louisa  Waters  were  improperly  admitted  in 
evidence ;  and  3rd,  that  the  will  of  Isabella  M'Ninch,  the 
widow  and  principal  devisee  of  the  testator,  was  not  com- 
petent evidence* 

In  considering  the  first  objection,  it  must  be  conceded 
that  the  testator  was  of  doubtful  capacity,  because  the 
question  depends  on  its  admission. 

It  is  essential  to  a  valid  will  that  it  express  the  intention 
of  the  testator.  For  this  purpose  it  must  appear  that  the 
testator  was  capable  of  making  and  comprehending  the 
dispositions  of  property  contained  in  the  will ;  that  it  does, 
in  fact,  declare  his  intention,  or,  what  is  equivalent,  that 
he  knew  its  contents  i  and  lastly,  that  he  expressed  his  as- 
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sent  to  the  inBtronieDt,  propounded  as  his  will,  by  execa* 
ting  it  with  the  solemnities  required  by  law. 

Where  a  testator  is  of  sound  mind  his  knowledge  of  the 
contents  of  the  will,  as  of  any  other  instrument,  is  presum- 
ed from  the  fact  of  execution.  If  he  be  of  doubtful  capa- 
city, the  law  requires  that  the  presujnption,  arising  from 
the  fact  of  execution,  should  be  confirmed  by  additional 
and  more  direct  proof  of  assent.  The  character  of  that 
proof  is  to  be  considered. 

In  this  inquiry,  the  attention  is  immediately  directed  to 
the  various  modes  by  which  the  assent  of  the  testator  may 
be  proved.     The  face  of  the  will  presents  the  first  proof, 
from  the  presumption  to  be  derived  from  the  reasonableness 
or  unreasonableness  of  its  dispositions.     In  the  last  dispo- 
sition of  a  man's  property,  it  is  reasonable  to  suppose  that 
the  claims  of  natural  affection,  gratitude,  friendship  and 
duty,  should  be  provided  for.     Proof  of  these  claims,  and 
a  just  provision  for  them,  afford  a  presumption  of  assent. 
The  neglect  of  such  claims,  and  an    unaccountable,  or 
vicious,  benefaction  of  mere  strangers,  or  the  objects  of 
degrading  intimacy,  raise  a  contrary  presumption.     If  the 
improbability  of  assent  to  such  gifts  be  increased  by  the 
designing  character  of  the  legatees ;  their  opportunities  to 
impose  on  the  confidence  or  weakness  of  the  testator ;  and 
by  proof  of  circumstances  favorable  to  the  practice  of  fraud, 
coercion,  or  the  exercise  of  undue  influence,  the  presump- 
tion against  assent  is  greatly  strengthened.     Evidence  of 
declarations,  before  or  after  the  execution  of  the  instrument, 
in  conformity  with  its  disposals  of  property,  and  the  recog- 
nition of  the  claims  of  kindred  and  dependants^  as  subjects 
for  testamentary   provision,    which    have    been    satisfied, 
afford  proof  of  assent  of  very  direct  and  effective  force. 
The  good  faith  and  honesty  manifested  in  the  preparation 
of  the  will ;  the  character  of  the  parties  who  had  an  agen- 
cy in  the  matter  ;  the  exemption  from  all  interest,  or,  what 
is  more,  an  agency  to  the  prejudice  of  their  interest,  by 
those  who  have  prepared  and  aided  in  the  execution  of 
the  will,  are  circumstances  strongly  affecting  the  proof^ 
that  the  instrument  does  express  the  will  of  the  testator. 

When  the  validity  of  a  will  is  disputed,  as  having  been 
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procured  by  fraod^  circumvention,  undue  influence,  or 
practices  on  the  testator's  weakness,  not  so  great  as  to 
make  his  capacity  doubtful,  proof  of  all  the  circumstan- 
ces adverted  to,  as  affecting  the  issue,  is  admitted ;  and 
wills  baTe  been  set  aside  on  such  proof,  notwithstanding 
an  exact  compliance  with  all  the  usual  formalities  of  exe* 
cution  ;  and  on  the  contrary,  they  liave  been  supported, 
notwithstanding  the  omission  of  some  one  or  more  of 
those  formalities  not  required  by  the  statute  law,  or  on 
very  slight  proof  of  them. 

But  it  is  insisted  on  behalf  of  the  appellants,  that  where 
the  testator  is  of  doubtful  capacity,  the  rules  of  evidence, 
which  obtain  in  those  cases,  do  not  apply ;  and  that  in 
such  cases,  proof  of  instructions,  or  reading  over  the  will, 
is  indispensable,  and  cannot  be  supplied  by  any  other. 
For  this,  the  case  of  Tomkins  vs,  Tomkin^,  1  Bail.  92, 
is  relied  on.  A  new  trial  was  ordered  in  that  case,  be- 
cause there  was  no  proof  of  reading  or  instructions.  In 
cases  of  doubtful  capacity,  it  is  a  rule,  and  a  cogent  one, 
that  such  proof  should  be  given.  That  was  deemed  a  fit 
case  for  the  application  of  the  rule,  and  was  decided  by  it. 
But  the  recognition  of  the  rule  in  its  application  to  that 
case,  does  not  warrant  the  position,  that  the  rule  is  exclu- 
siye  and  universal.  The  case  of  BUlinghnrst  vs,  Vickers^ 
1  Phill.  199,  on  the  authority  of  which  the  case  of  Tath- 
kins  vs.  Tomkins  was  decided,  indicates  the  limitations 
with  which  the  rule  was  approved.  Many  considerations 
determined  the  enforcement  of  the  rule  in  Billingkurst 
vs.  Vickers.  Sir  John  NichoU,  after  reviewing  the  proofs 
in  the  cose  ;  considering  the  extremely  doubtful  capacity  of 
the  deceased  at  the  time  of  execution ;  the  total  absence  of 
proof  of  any  instructions,  or  of  anything  which  could  be 
considered  a  substitute  for  them  ;  that  the  part  of  the  will, 
which  was  in  issue,  was  written  by  one  of  the  legatees, 
the  other  part  having  been  written  by  the  testator ;  that 
the  whole  transaction  was  conducted  by  the  two  interested 
parties,  and  was  wholly  unsupported  by  any  sort,  what- 
ever, of  testamentary  declarations,  or  of  recc^nitions  made 
by  the  deceased  himself,  concludes,  ^^  that  the  safer  course 
is  to  adhere  to  the  rule,  that  when  the  capacity  is  doubt- 
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ful  at  the  time  of  execatioA,  and  there  is  no  evidence  of 
instructions,  especially  where  the  act  is  done  through  the 
afency  of  the  party  interested,  the  proof  of  mere  execu- 
tion is  insufficient.'' 

The  extent  and  operation  of  the  rule,  is  plainly  limited 
by  the  circumstances'  which  directed  its  application  in 
that  case.  The  conclusion  that,  under  the  circumstances 
premised,  it  was  safer  to  adhere  to  the  rule,  necessarily 
implies  that  the  rule  is  not  of  exclusive  and  universal  op- 
eration, but  must  be  determined  by  ckcumstances.  The 
authority  of  that  decision  does  not  extend  to  this — ^that  in 
the  absence  of  all  the  circumstances  which  determined  its 
application,  it  should  prevail  as  a  rule  of  evidence*  Giv- 
f  ing  effect  to  the  whole  reasoning  of  the  decision,  it  affirms 
i  that  the  rule,  thai  where  capacity  is  doubtful,  there  must 
'  be  direct  proof  of  instructions,  or  of  reading  over,  only 
:  applies,  or  at  least  ^only  applies  with  any  degree  of  strin- 
gency, where  there  is  an  entire  absence  of  all  proof  of 
instructions,  or  of  anything  which  could  be  considered  & 
substitute  for  them ;  when  the  disposition  is  not  consonant 
to  the  natural  affections  and  moral  duties  of  the  deceased, 
and  where  it  is  obtained  by  a  party  materially  interested, 
*■  and  under  circumstances  which  place  the  deceased  under 
his  power,  control,  or  influence ;  where  the  transaction  is 
conducted  by  interested  parties,  and  is  unsupported  by  any 
sort  of  testamentary  declarations  or  recognitions  of  the 
deceased.  The  case  of  Tomkins  ^s,  Tomkinsj  when  it 
affirms  and  applies  the  authority  of  that  decision,  must  be 
understood  to  affirm  the  general  rule  with  the  limitations 
by  which  it  is  accompanied. 

The  effect  of  the  rule  contended  for  by  the  appellants, 
is  not  to  prescribe  what  proof  is  competent  and  admissi- 
ble, but  to  define  and  limit  the  effect  of  evidence,  and  to 
control  the  judgment  of  the  jury  on  a  question  of  fact. 
When  many  facts  and  circumstances  affecting  the  question 
of  the  assent  of  the  testator  to  the  provisions  of  the  will, 
sufficient  to  establish,  with  moral  certainty,  the  fact,  are 
produced  in  evidence,  it  is  not  consistent  with  the  admitted 
function  of  the  court  to  set  aside  a  verdict  supporting  such 
A  will,  by  the  enforcement  of  a  rule  which  prescribes  ar- 
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bitrary  conditions  to  belief.  It  would  be  easy  to  state  a 
case,  in  which  the  assent  of  a  person  of  doubtful  capacity  . 
to  a  will,  without  proof  of  reading  or  instructions,  may 
be  established  in  a  manner  so  clear  and  satisfactory,  as  to 
put  the  question  beyond  all  reasonable  doubt.  Shall  the  proof 
of  the  claims  of  natural  affection  and  duty,  long  and  habitu- 
ally recognised,  which  are  duly  provided  for  by  the  deceased 
in  his  last  will,  confirmed  by  repeated  previous  declarations 
of  intention,  carried  into  effect  by  former  wills,  and  affirmed  | 
by  undisputed  subsequent  acknowledgments,  not  be  suf- 
ficient to  support  a  verdict  in  f&vot  of  a  will  without  proof  \ 
of  reading  and  instructions  1  The  rule  contended  for,  if 
it  prevaib,  goes  to  this  extent.  To  such  an  alleged  will  | 
may  well  be  applied  what  is  said  in  the  case  of  Brogden 
vs.  Brof^n,  2  Eng.  Ecc.  R.  372.  Proof  of  mere  acquies- 
cence "  would  so  compensate  for  any  want  of  direct  evi- 
dence of  instructions  given  a  priori,  that  proof  of  these 
&cts  alone,  in  conjunction  with  proof  of  almost  any,  what- 
ever, glimmering  of  capacity,  at  the  time  of  the  execution, 
would  be  good  to  support  the  will ;  and  would  sufficientip 
indicate  mind  and  volition  to  justify  a  court  of  probate  in 
pronouncing  for  it  as  a  genuine  and  valid  willJ^ 

The  objection  to  the  admission  in  evidence  of  the  let- 
ters, has  not  been  seriously  urged.  Proof  of  previous 
declarations,  in  conformity  with  the  provisions  of  a  will, 
are  constantly  received  in  evidence,  in  proof  of  the  assent 
of  the  testator.  That  such  declarations  are  in  writing, 
gives  them  additional  effect,  as  indicating  a  deliberate  pur- 
pose and  excluding  misapprehension  of  their  import. 

The  will  of  Isabella  M'Ninch  was  also  properly  received 
in  evidence.  In  the  letters  of  the  testator  and  his  wife  to 
Louisa  Waters,  which  were  signed  by  them  jointly,  they 
promised,  in  terms  which  imposed  the  most  solemn  obliga- 
tions of  contract  and  noorality,  that  after  their  death,  she 
should  succeed  to  what  property  they  might  leave,  as  their 
own  child  and  natural  heir ;  and  that  in  this  way,  her  ser- 
vices and  attention  to  them  in  their  old  age,  should  be 
compensated.  The  proof  offered  was  not  incompetent  on 
the  ground  of  interest.  Whatever  interest  Isabella  M' 
Ninch  had  under  the  will  of  her  husband,  as  executrix  and 
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devisee,  had  ceased  before  her  will  could  have  operation. 
A  strong  desire  that  the  property  should  go  to  Louisa  Wa- 
ters, may  subject  the  act  of  making  the  will,  to  the  suspi- 
cion of  having  been  made  for  that  purpose.  But  it  pro- 
moted no  interest  of  the  testatrix.  The  testimony  of  a  pa- 
rent in  support,  of  the  interest  of  a  child  may  be  suspect- 
ed, but  the  objection  of  that  bias  affects  only  the  credibili- 
ty of  the  witness.  The  will  was  not  offered  to  prove  the 
declarations  of  Isabella  M'Nincb,  but  her  act.  It  was  a 
circumstance  tending  to  prove  the  assent  of  the  testator  to 
the  will  propounded,  by  a  fulfilment  of  the  mutual  engage- 
ments made  to  Louisa  Waters  by  herself  and  the  testator. 
If  Isabella  M'Ninch  had  given  l^ex  property  to  another  per* 
son,  such  will  would  have  been  competent  proof  for  the 
appellants,  in  reply  to  the  letters  produced  by  the  appellee. 
The  letters  admitted  to  support  the  will,  shewed  the  joint 
obligation  of  the  testator  and  his  wife  to  provide  for  Louisa 
Waters.  If  proof  of  the  engagement  were  admissible,  any 
act  tending  to  shew  that  it  was  recognised,  or  denied  by 
the  parties,  was  also  admissible. 

On  the  facts  of  the  case,  the  Court  perceives  no  ground 
to  disturb  the  verdict  of  the  jury,  and  a  new  triid  is  re- 
fused. 

Richardson,  O'Neall,  Evans,  and  Butler,  JJ.  con- 
curred. 

Wabdlaw,  J.  I  dissent  as  to  the  admissibility  of  the 
will  of  Isabella  M'Ninch.  It  was  evidence  fabricated  post 
litem  motam,  by  the  chief  party  in  interest,  and  can  no 
more  avail  her  legatee,  than  it  would  avail  herself. 
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The  State  for  C.  ^  G.  H.  Kelsey  ^  Halstead  vs.  W.  A. 

Rosboroughj  administrator. 

Where,  in  an  action  on  a  sheriff's  bond  for  an  escape,  the  declara- 
tioD,  in  setting  out  the  names  of  the  plaintiffi  in  the  ca.  sa.  alleged 
the  name  of  one  of  them  to  be  George  H.  Kelsey,  and  in  the  co.  sa, 
offered  in  e?idenee  the  letter  H.  in  his  name  was  omitted.  Held 
that,  as  the  ea.  sa,  was  not  the  gist  of  the  action,  it  was  sufficient  to 
set  out  the  substance  of  it,  and,  therefore,  that  the  variance  was  im- 
material. 

The  giving  of  bills,  notes  and  other  choses  in  action,  on  account  / 
of  a  previous  debt,  is  no  payment,  unless  they  be  expressly  accepted  / 
as  payment,  or  produce  payment,  or  unless  the  creditor  part  with  • 
them;  and  it  seems  that,  in  an  action  on  the  original  debt,  the  onus  f 
of  showing  that  the  bills,  notes,  4&c.  produced  payment,  lies  on  the 
defendant*^ 

Before   Evans,   J.  at  Chester^  July,  extra  Term,  1845. 

The  report  of  the  presiding  Judge  is  as  follows. 

"  This  was  an  action  on  the  official  bond  of  D.  G.  Ca- 
been,  late  sheriff  of  Chester,  for  the  negligent  escape  of 
one  Polly.  The  plaintiffs,  Kelsey  and  Halstead,  bad  a 
judgment,  by  confession,  against  Polly  <&  Cassels,  for 
about  $1957,  with  interest  from  the  6th  April,  1839,  on 
$1,720  58.  AH  their  property  had  been  sold  under  older 
cases.  In  the  ca.  sa.  the  plaintiffs  are  styled  Charles 
Kelsey,  George  Kelsey  and  Job  H.  Halstead.  In  the  dec- 
laration in  this  case,  in  assigning  the  breach  of  the  bond, 
they  are  styled  Charles  Kelsey,  George  H.  Kelsey  and  Job 
H.  Halstead,  otherwise  called  C.  (&  G.  H.  Kelsey  <&  Hal- 
stead. This  is  the  variance  mentioned  in  the  defendant's 
notice  of  appeal,  for  which  a  motion  for  a  non-suit  was 
refused.  There  were  five  pleas.  1.  Performance.  2. 
Denial  of  escape.  3.  No  arrest.  4.  The  escape  was 
with  the  consent  of  the  plaintiffs'  counsel ;  and  5.  There 
was  nothing  due  to  the  plaintiffs. 

"  It  appeared  from  Mr.  McAlily's  evidence,  that  Polly 
A  Cassels  were  wholly  insolvent,  and  that  most  of  their 
good  debts  had  been  assigned  to  other  creditors.  That  on 
31 
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application  to  them,  they  assigned  over  all  their  remaining' 
debts  by  schedule,  to  the  plaintiffs,  to  be  applied  to  pay 
their  debt,  if  so  much  was  collected.  The  notes  amounted 
to  700  or  800  dollars,  and  the  accounts  to  $1,900.  By  an 
arrane^ement  between  Kelsey  and  Cassels,  the  latter  was  to 
take  the  books  and  collect  what  he  could  or  liquidate  the 
debts.  Cassels  took  some  few  notes  and  delivered  them  to 
McAlily,  but  what  became  of  the  balance  no  account  was 
given.  Cassels  was  said  to  be  dead,  and  McAlily  thought 
the    greater    part   of  these   book   debts   were    worthless. 

X  Enough  was  received  from  the  notes  by  McAlily  and  Mr. 

•  Hemphill,  to  reduce  the  debt  to  about  $1,456.     Polly  hav- 

I  ing  been  arrested  by  other  creditors,  McAlily,  as  attorney 
for  the  plaintiffs,  lodged  a  ca,  sa.  with  the  sheriff,  as  he 

.    said,  to  entitle  his  clients  to  come  in,  should  Polly  make  an 
assignment. 

"I  thought  there  was*  no  doubt  Cabeen  was  liable  for 
the  full  amount  due  by  Polly  &  Cassels,  and  interest  due 
thereon.  The  only  question  was,  what  was  due.  I  thought 
the  delivery  of  the  books  of  account,  after  the  assignment, 
to  Cassels,  constituted  him  the  plaintiffs'  agent,  and  they 
were  responsible  for  his  acts.  If,  therefore,  he  received 
any  thing,  or  the  debts  had  been  lost  by  his  negligence, 
the  plaintiffs  were  responsible,  and  such  amounts  should 
be  credited  on  the  judgment.  These  debts,  though  not 
received  in  satisfaction,  were  taken  as  collateral  security, 
and  I  thought  it  was  at  least  as  much,  if  not  more,  the 
duty  of  the  plaintiffs  to  shew  they  never  had  been  pro- 
ductive of  any  thing  to  them ;  and  in  the  absence  of  any 
satisfactory  proof  on  this  point,  the  jury  might  allow  some 
deduction  of  the  debt,  if  there  was  any  evidence  which 
could  enable  them  to  say,  that  the  debts  unaccounted  for, 
were  of  any  value.  The  jury  found  a  verdict  for  the 
plaintiffs,  for  such  a  sum  as  shewed  they  did  allow  some- 
thing for  the  debts  which  had  been  delivered  to  Cassels  to 
collect  or  liquidate." 

The  defendant  appealed,  and  now  renewed  his  motion  for 
a  nonsuit,  on  the  ground  that  the  records,  produced  in  evi- 
dence, did  not  correspond  with  the  allegations  set  out  in  the 
declaration. 
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The  plaintiffs  also  appealed,  on  the  ground  of  error  in 
the  instructions  of  the  presiding  Judge,  in  relation  to  the 
Iiabilit7  of  the  plaintiffs  to  account  for  the  books  and 
accounts  placed  in  their  hands. 

Williams  ^  Clarke,  for  the  defendant. 
Hemphill,  contra. 

Curia,  per  Frost,  J.  Among  the  grounds  of  appeal 
presented  by  the  defendant,  he  has  only  insisted,  in  this 
court,  on  that  for  a  non-suit. 

If  the  ca.  3a.  had  been  the  cause  of  action,  a  variance 
between  the  descriptive  statement  of  it  in  the  declaration^ 
which  would  have  been  necessary,  and  the  instrument, 
when  produced  in  evidence,  would  have  been  a  good 
ground  for  non-suit.  But  this  was  an  action  against  the 
administrator  of  the  sheriff,  for  an  escape.  The  negli- 
gence of  the  sheriff  is  the  gist  of  the  action.  It  was  not 
necessary  that  the  allegation  of  the  ca.  sa.  in  the  declara- 
tion should  have  been  descriptive.  It  was  sufficient  to  set 
out  the  substance  of  the  execution ;  in  which  case  ^'  a 
variance  between  the  allegation  and  the  instrument  of  evi^ 
dence  will  not  be  fatal,  provided  the  allegation  be  substan* 
tially  proved."  1  Phil.  Ev.  213.  In  Cunningham  vs. 
Kimball,  7  Mass.  R.  65,  it  was  held  that,  in  an  action  for  a 
false  affirmation  in  the  sale  of  property,  a  variance  be-^ 
tween  the  contract,  as  set  forth  in  the  declaration  and  as 
proved,  was  immaterial;  the  whole  gist  of  the  plaintiff's 
action  being  the  defendant's  fraudulent  affirmation.  It 
was  conceded  to  be  otherwise,  if  the  action  were  founded 
on  the  contract,  and  the  gravamen  were  the  non-perform- 
ance thereof  by  the  defendant. 

The  clerical  error  in  omitting  the  middle  letter  of  the 
name  of  George  Kelsey,  is  no  substantial  variance  in  the 
execution  from  the  statement  in  the  declaration,  and  no 
sufficient  ground  for  a  non-suit. 

The  plaintiffs  except  to  the  instructions  of  the  presiding 
Judge  to  the  jury,  by  which  they  were  authorized  to  give 
credit  to  the  defendant  for  receipts  by  the  plaintiffs,  from 
the  assigned  assets,'  beyond  what  was  proved  t;)  have  been 
received. 


244      Kelsey  <&  Halstead  vs.  Rosborough. 

The  giving  of  bills,  notes  and  other  choses  in  action, 
on  account  of  a  previous  debt,  is  no  payment,  unless  they 
be  expressly  accepted  as  payment  or  produce  payment ; 
Costello  vs.  Cave  4*  Bradley,  2  Hill,  528 ;  or  unless  the 
creditor  part  with  the  note  or  bill  which  had  been  delivered 
to  him  in  payment ;  Chastain  vs.  Johnson,  2  Bail.  6T4. 
Mere  proof,  therefore,  of  the  delivery  of  certain  notes  and 
accounts  by  Polly  &  Cassels  to  the  plaintiffs,  on  account 
of  their  claim,  does  not  support  the  defence  of  payment. 
The  plaintiffs  admitted  receipts  from  the  assigned  notes 
and  accounts  sufficient  to  reduce  their  demand  to  $1456. 
No  proof  was  produced  by  the  defendant  of  any  receipts 
by  the  plaintiffs  beyond  what  they  had  admitted,  nor  of 
any  loss  through  the  negligence  of  the  plaintiffs  in  col- 
lecting the  assets.  Such  proof  was  necessary  on  the  part 
of  the  defendant,  in  order  to  give  him  a  claim  for  a  larger 
credit  than  was  admitted  by  the  plaintiffs.  The  assets 
were  placed  in  the  possession  of  the  plaintiffs  to  collect 
and  apply  in  payment  of  their  demand  against  Polly  and 
Cassels.  The  claim  of  the  defendant  against  the  plaintiffs 
in  respect  of  these  assets,  was  money  had  and  received  to 
his  use.  In  an  action  for  money  had  and  received,  the 
plaintiff  must  prove  a  particular  sum  to  which  he  is  enti- 
tled. This  was  ruled  in  Harvey  vs.  Archbold,  3  B.  <fr  C. 
626. 

The  verdict  having  charged  the  plaintiffs  with  receipts 
on  account  of  the  notes  and  accounts  beyond  what  was 
admitted  by  them,  without  any  proof  of  greater  receipts  or 
of  any  loss  by  their  negligence,  a  new  trial  must  be 
granted. 

Richardson,  O'Neall,  Butler  and  Wardlaw^  JJ. 
concurred. 


CHARLESTON,  JANUARY  TERM,  1846. 


Judges  present. 

Hon.  J.  S.  Richardson, 
"     J.  B.  O'Neall, 
"     J.  J.  Evans, 
"     A.' P.  Butler, 
"     D.  L.  Wardlaw, 
"     Edward  Frost. 


The  State  ex  relatione  Abraham  Ottolengui  and  others  vs. 
O.  V.  Ancker  and  others. 

Where  neither  the  charter  nar  by-laws  of  a  corporation  prescribe 
any  particular  form  in  which  the  members  may  resign  their  rights 
of  membership  and  their  resignation  bo  accepted,  such  resignation 
and  acceptance  may  be  implied  from  the  acts  of  the  parties. 

The  acts  of  the  defendants,  members  of  a  religious  Jewish  corpor- 
ation, were  given  in  evidence  to  prove  an  implied  resignation  of  their 
rights  of  membership.  In  reply,  and  in  order  to  explain  their  acts 
ami  shew  that  they  did  not  amount  to  a  resignation,  bat  merely  to  a 
temporary  withdrawal  from  the  congregation,  the  defendants  offered 
to  prove  that  the  majority  had  made  alterations  in  the  established 
ritual  of  the  congregation,  and  had  changed  some  important  articles 
of  the  aacient  Jewish  faith.  This  testimony  was  rejected  by  the 
presiding  Judge.     Held^  that  it  was  properly  rejected. 

An  article  in  the  by-laws  of  a  religious  corporation  provided  as 
follows  \  the  President  ''shall  convene  the  board  of  trustees  at  least 
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oace  in  every  month,  and  may  call  extra  meetings  whenever  in  his 
opinion,  or  in  the  opinion  of  three  members  of  that  body,  it  shalJ  be 
deemed  necessary  for  the  interest  or  welfare  of  the  congregation." 
Another  article  provided  that  a  majority  of  the  board  might  admit 
new  members.  The  President,  en  application  by  four  members  of 
the  board,  refused  to  call  a  meeting  thereof,  after  which  a  majority  of 
the  board  convened  without  such  call,  after  giving  the  President 
notice  of  the  time  and  place  of  their  intended  meeting.  Held^  that 
the  board  thus  convened  had  no  power  to  elect  new  members  of  the 
corporation,  and  that  all  their  acts  were  illegal  and  void. 

Before  Wardlaw,  J,  at  Charleston^  Spring  Term^  1844. 

The  report  of  the  presiding  Judge  is  as  follows  : 

"The  relators,  forty-five  in  number,  by  leave  of  the 
court  first  had,  and  in  the  name  of  the  Attorney  General, 
filed  their  information,  in  which,  charging  that  the  de- 
fendants, forty-one  in  namber,  had  intruded  themselves  in- 
to the  enjoyment  of  the  liberties,  privileges  and  franchises 
of  members  of  a  body  corporate  called  the  Charleston 
Jewish  Congregation  of  Beth  Eloihim,  or  House  of  God, 
they  prayed  process,  requiring  the  defendants  to  answer 
by  what  warrant  they  claim  to  have  apd  enjoy  the  said 
liberties,  privileges  and  franchises. 

"By  their  plea,  the  defendants,  denying  that  they  had 
intruded  themselves  as  charged,  alleged  that  they  severally 
were  admitted  lawful  members  of  the  said  body  corporate, 
and  in  virtue  of  their  admission,  claim  to  have  and  enjoy 
the  liberties,  privileges  and  franchises  aforesaid. 

"The  relators  traversed  the  admission  of  the  defendants 
as  members,  issue  was  joined,  and  so  the  question  to  be 
decided  was,  whether  the  defendants  shewed  that  they 
were  members  of  the  said  body  corporate. 

"The  defendants  contended  that  they  were  members, — 

"1.  By  virtue  of  the  original  admission,  which  twenty- 
two  of  them  had  severally  obtained  at  various  times 
between    1803  and  1840. 

"2.  By  virtue  of  admission  granted  by  the  Board  of 
Trustees  of  6th  May,  1843,  which,  as  to  twenty -two,  was  a 
re-admission  after  they  had  withdrawn,  subsequent  to  the 
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meeting  of  26th  July,  1840,  when  the  organ  was  establish- 
ed, and  as  to  the  remaining  twenty<three,  there  was  an 
original  admission. 

"3.  By  virtue  of  an  admission  granted  by  the  body  cor- 
porate, at  a  general  meeting  of  the  congregation  held  15th 
May,  1843,  which  was  either  a  confirmation  of  the  above 
act  of  the  Board,  or  of  itself  an  effective  proceeding,  grant- 
ing re-admission  to  twenty-two,  and  original  admission  to 
twenty-three,  as  above. 

"The  relators  insisted  that  the  twenty-two  defendants 
had  voluntarily  resigned  the  rights  of  membership  obtained 
by  their  original  admission,  and  could  not  resume  them 
without  regular  re-admission. 

"That  the  act  of  the  Board  of  Trustees  was  void,  because 
the  President  had  not  called  a  meeting  of  the  trustees,  and 
so  the  trustees  who  met  did  not  constitute  the  Board. 

"And  that  the  alleged  meeting  of  the  congregation  was 
irregular,  and  not  a  meeting  of  the  body  corporate,  because 
it  had  not  been  called  either  by  the  President  or  by  the 
Board  of  Trustees,  regularly  organized,  and  did  not  consist 
of  all  the  corporators,  or  of  a  majority  of  them,  but  a  bare 
quorum,  sufficient  to  bind  the  majority  only  where  all  the 
prescribed  forms  had  been  observed. 

"The  only  witness  examined  was  Solomon  Valentine, 
the  Secretary  and  Treasurer  of  the  corporation,  and  of  the 
Board  of  Trustees,  who  was  first  elected  in  1837,  and,  ex- 
cept four  years  of  absence,  has  been  in  office  ever  since. 

"From  the  books  which  he  produced,  and  his  remem- 
brance of  facts,  the  history  of  the  case  was  obtained. 

"The  congregation  had  existed  prior  to  1784,  as  an  in- 
corporated society,  called  the  li^aal  Kadosh  Beth  Eloihim.' 
Some  of  the  old  books  are  lost,  but  one,  yet  in  the  posses- 
sion of  the  congregation,  shews  that  on  the  15th  August, 
1784,  the  congregation  adopted  the  *Minhog  Sephardim,' 
(viz :  the  Portuguese  Ritual,)  as  practised  in  London  and 
Amsterdam. 

"In  1791  the  congregation  was  incorported  (8  Stat. 
162,)  by  the  name  of  the  ^Charleston  Jewish  Congregation 
of  Beth  Eloihim,  or  House  of  God.'  By  the  charter,  the 
corporate  powers  usually  conferred  upon  religious  societies 
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were  given,  with  nothing  peculiar,  except  that  the  grant 
of  power  to  make  by-laws,  awkwardly  expressed,  seems 
to  give  to  the  congregation  the  power  of  making  such  by- 
laws as  shall  be  ^agreed  upon  by  the  adjunta  of  said  con- 
gregation, or  meeting  of  the  elders  thereof,  chosen  by  the 
said  corporation.' 

"This  phrase  was  first  adverted  to  in  the  progress  of 
the  final  argument,  and  was  not  at  all  explained  by  the 
testimony.  It  may  be  doubted  whether  by  the  adjunta 
was  meant  the  Board  of  Trustees,  or  the  meeting  of  the 
Yehedim,  or  voting  members  ;  but  if  the  former  was  meant, 
as  the  defendants  contended,  it  seems  not  to  be  material  in 
this  case,  as  there  is  no  doubt  that  the  Constitutions  of 
1837  and  1840,  were  both  adopted  by  the  congregation 
after  they  had  been  agreed  to  by  the  Board  of  Trustees. 

"The  charter  was  accepted  6th  March,  1791,  and  a 
resolution  of  that  day  adopted  the  fundamental  law  of  the 
Kaal  Kadosh  Beth  Eloihim,  and  the  by-laws  then  exist- 
ing, until  they  should  be  repealed. 

"About  1825,  a  disposition  was  manifested  to  make 
changes  by  distinguishing  between  the  authority  of  the 
Bible  and  that  of  the  Talmud,  between  the  Mosaical  laws 
and  the  Rabinnical,  the  written  and  the  oral ;  and  a  por- 
tion of  the  congregation  seceded,  and  formed  a  separate 
body  called  the  ^Reformed  Israelites,'  having  their  own 
place  of  worship,  but  this  body  had  been  dissolved, 
and  their  place  of  worship  abandoned,  before  July,  1840, 
although  none  of  the  seceders  returned  to  the  congregation 
until  after  that  time. 

"By  the  earlier  by-laws  or  usages,  great  power  seems  to 
have  been  given  to  the  Parnass  or  President,  and  to  the 
trustees,  from  and  by  whom  he  was  chosen,  but  no  record 
of  the  by-laws  earlier  than  1837  was  produced.  At  a 
meeting  of  the  subscribing  members^  held  at  the  Syna- 
gogue 23d  February,  1837,  a  collection  of  by-laws,  called 
a  Constitution  was  adopted,  to  which  reference  has  been 
made. 

"This  Constitution  contains  thirty-four  Articles,  and  I 
will  endeavor  to  set  down,  in  a  condensed  form,  such  por- 
tions of  them  as  relate  to  the  disputed  proceedings,  or  to 
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those  parts  of  the  subsequent  constitution  which  are  like- 
ly to  be  adverted  to  in  the  consideration  of  the  questions 
involved  in  this  case. 

"  'Article  1.  The  congregation  in  Charleston,  South 
Carolina,  of  Kaal  Kadosh  Beth  Eloihim,  or  H(n^e  of  Godj 
heretofore  known  under  that  title,  shall  be  continued  under 
the  same,  according  to  the  Minhog  Sephardim^  as  always 
practised  in  this  city.  And  in  order  to  guard  against  in- 
novations, it  is  hereby  understood  that  it  shall  not  be  in 
the  power,  of  any  Parnass,  or  administration,  to  introduce 
any  alteration  in  the  mode  of  worship  in  the  Synagogue, 
except  such  as  may  be  specified  in  this  Constitution.' 

"  Article  12,  forbids,  under  the  penalty  of  their  being 
deprived  of  becoming  or  remaining  members  of  the  con- 
gregation, all  Israelites  from  combining  to  erect  another 
Synagogue  within  five  miles  of  Charleston,  or  from  *be* 
coming  members  of  any  society  in  which  has  been  adopted, 
or  shall  be  adopted,  innovations  in  our  sacred  religion,  aU 
terations  in  the  form  of  worship  as  practised  heretofore,  or 
changes  in  the  Mosaical  or  Rabbinical  laws.' 

"By  article  2,  the  government  of  the  congregation  is 
vested  in  the  five  persons  then  composing  the  Board  of 
Trustees,  'to  hold  their  situations  for  life,  with  powers  as 
will  be  hereafter  expressed.'  *Shouki  any  vacancy  occur 
in  this  body,  either  by  death,  resignation,  or  removal  from 
the  city,'  it  shall  be  filled  by  the  Yehedim,  or  voting  mem- 
bers, electing  by  a  majority  of  votes  one  of  themselves  to 
hold  for  three  years,  and  any  subsequent  vacancy  shall,  in 
like  manner,  be  filled  for  the  remainder  of  the  term  of  three 
years,  so  that,  in  the  course  of  time,  the  election  of  all  the 
Trustees  may  fall  upon  the  same  day.  'On  the  second  Sun- 
day after  Sabbath  Nahamu,  annually,  an  election  shall  take 
place  among  the  'Board  of  Trustees,'  to  be  hereinafter  de- 
signated and  known  only  by  this  title,  for  one  of  their 
body  to  act  as  President  or  Parnass,  for  the  term  of  one 
year,  to  preside  as  such  from  the  first  day  of  the  ensuing 
Rossannah;  also  an  election  for  a  Vice  President  or  Parnass 
Segan,  who  shall  be  vested  with  all  the  rights  and  powers 
of  the  President  only  in  cases  of  sickness  or  death,  or  on 
any  occasion  during  his  absence.' 
32 
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^'  Article  3,  provides  that  all  officers  under  pay  shall  be 
elected  by  the  Yehedim,  annually,  except  the  Hazan,  pro- 
vided for  in  article  11.  The  votes  to  be  received  of  Ye- 
hedim  who  have  previously  paid  their  dues  for  the  three 
last  quarters — ^none  to  be  admitted  to  vote  who  are  in  ar- 
rears, except  individuals  to  whom  indulgence  has  been 
given  by  the  board. 

"  Article  4,  gives  to  the  Board  of  Trustees  *  jurisdiction 
over  all  the  concerns  of  the  congregation,'  with  limitations 
of  the  power  of  appropriation. 

"  *  Article  6.  All  subscribing  members  of  the  congrega- 
tion at  the  ratification  of  this  constitution,  shall  be  consid- 
ered Yehedim,  entitled  to  hold  offices,  and  to  vote.  All 
individuals  subscribing  after  the  period  herein  stated,  shall 
not  be  considered  Yehedim  until  two  years  residence,  and 
then  must  apply  by  letter  to  the  Board  of  Trustees,  a  ma- 
jority of  whom  being  in  his  favor,  shall  entitle  him  to  all 
the  rights  and  privileges  of  an  Yehid.  This  law  contem- 
plates natives  as  well  as  strangers.' 

"  By  article  7,  all  members  of  tho  congregation  shall  be 
obliged  to  subscribe  annually,  at  least  $15,  and  widows 
$5,  towards  its  support.  Seats  in  the  Synagogue  priced 
and  regulated. 

"  By  article  8,  the  Board  of  Trustees  is  vested  with  the 
power  of  suspending  officers  under  pay  until  their  trial, 
and  of  imposing  fines  not  exceeding  $20 ;  and  of  making 
rules  and  regulations,  not  inconsistent  with  the  constitu- 
tion, for  the  government  of  all  officers,  and  of  every  per* 
son  under  pay. 

'^ '  Article  10.  The  Parnass,  President,  or  Presiding  Offi- 
cer, shall  be  the  sole  director  in  and  out  of  the  Synagogue, 
and  at  funerals,  and  whenever  service  is  performed,  and 
on  all  other  occasions  relating  to  this  congregation.  All 
officers  under  pay  shall  be  subject  to  his  control.  He  shall 
convene  the  Board  of  Trustees  at  least  once  in  every 
month,  and  call  extra  meetings  of  the  same,  whenever  in 
his  own,  or  in  the  opinion  of  three  members  of  that  body, 
it  shall  be  deemed  necessary  for  the  interest  of  the  con- 
gregation.' 

«<  Article  11.  All  officers  under  pay  of  this  congrega- 
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tioD)  shall  receive  such  compensation  as  the  Board  ofTrus* 
tees  shall  think  proper  to  allow,  consistent  with  its  circum* 
stances.' 

" '  No  Hazan  shtiU  ever  be  elected  in  this  congregation 
permanently,  to  said  office,  unless,  in  addition  to  all  re<* 
quisite  ability  in  Hebrew  learning  and  scholarship,  he  be 
also  completely  qualified  in  the  English  language.' 

" '  It  is  hereby  made  his  duty,  upon  the  Sabbath  when 
the  Musaph  is  ended,  to  pronounce  a  discourse,  and  offer 
up  a  suitable  address  to. the  Almighty,  both  in  the  English 
language  ;  aud  to  say  the  remaining  service  as  customary^ 
His  election  at  first  shall  be  for  the  limited  term  of  two 
years  only,  after  the  expiration  of  which  period,  and  hav- 
ing faithfully  discharged  the  duties  of  his  station,  his  eleC'^ 
tion  for  life  may  be  gone  into,  and  during  good  behaviour 
he  shall  be  continued  Hazan  of  this  congregation.' 

"  Article  12,  besides  forbidding  connexion  with  anoth* 
er  Synagogue,  or  Jewish  Society,  as  above  mentioned,  pro« 
vides  as  follows  :  '  Any  Israelite  desirous  of  becoming  a 
member  or  Yehid  of  this  congregation,  shall  make  appli- 
cation by  letter,  addressed  to  the  Board  of  Trustees,  who 
shall  consider  his  case,  and  determine  upon  what  terms  he 
shall  be  admitted.' 

"^Article  15.  Should  any  law  of  this  constitution  prove 
detrimental  to  the  interest  of  this  congregation,  or  require 
alteration,  or  if  any  additional  law  be  found  necessary^ 
the  Parnass  and  Board  of  Trustees,  on  petition  there- 
for by  one^third  of  the  subscribing  members,  shall  con-^ 
vene  the  people  to  take  into  consideration  such  proposed 
alteration  or  additional  law ;  which,  if  adopted  by  three- 
fourths  of  the  members  present,  and  not  otherwise,  shall 
become  binding,  and  of  full  force  in  this  congregation.' 

^'  Article  31,  gives  to  any  member  of  the  Board  of 
Trustees  the  right  to  enter  a  protest  against  any  proceed-^ 
ing  of  the  Board. 

**  Article  34,  provides  various  fines,  and  '  if  such  fines 
shall  not  be  paid  within  twelve  months,  the  parties  shall 
be  deprived  of  all  their  rights  aud  privileges  in  this  con*^ 
greg'ation.'  Amongst  the  fines  is  one  of  $5,  for  a  member 
not  attending  a  meeting  of  the  congregation,  in  case  of  a 
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constitutional  question  to  be  discussed.  No  fine  is  provi- 
ded for  not  attending  an  ordinary  meeting  of  the  congre- 
gation, nor  is  any  special  provision  made  for  the  caHing  of 
such  a  meeting. 

"  The  practice  under  the  constitution  of  1837,  as  to 
meetings  for  decisions  of  constitutional  questions,  was  con- 
formable to  the  15th  article ;  the  Secretary,  when  such  a 
meeting  was  required,  serving  upon  every  Yehid  a  sum- 
mons, which  contained  notice  that  a  constitutional  ques- 
tion would  be  discussed,  and  that  the  fine  for  non-attend- 
ance was  $5. 

V  "In  1836,  a  vacancy  existed  in  the  office  of  Hazan.  The 
more  religious  portion  of  the  congregation,  especially  Na- 
than Hart  and  H.  M.  Hertz,  aged  men,  then  two  of  the 
Trustees,  insisted  much  upon  obtaining  one  who  was  strict  in 
his  observance  of  all  the  Mosaical  and  Rabbinical  Jaws. 
The  attention  of  the  congregation  was  directed  to  Mr.  Poz- 
nanski,  who  then  held  a  Rabbinical  office  amongst  the 
Jews  in  New  York,  and  who  was  recommended  bji»  Mr. 
Hart  from  previous  acquaintance.  A  committee  was  ap- 
pointed to  visit  New  York,  and  make  proper  inquiries. 
Upon  their  favorable  report,  there  was  a  general  willing- 
ness to  employ  Mr.  Poznanski ;  and  after  some  necessary 
alteration  of  the  constitution  then  existing,  he  was,  on  9th 
October,  1836,  by  unanimous  vote,  elected  Hazan  for  a 
term  of  two  years.  No  change  was  made  in  anticipation 
of  his  arrival,  for  the  old  forms  of  reading  certain  portions 
of  the  service  on  certain  occasions,  and  making  certain 
offerings  in  Spanish,  had  before  that  time  been  discontinu- 
ed, and  the  provision  then  existed,  that  the  Hazan  should 
pronounce  English  discourses.  After  his  arrival,  about 
1st  January,  1837,  Mr.  Poznanski  boarded  with  Mr.  Hertz, 
was  very  strict  in  his  observance  of  all  the  law,  and  until 
1840,  enjoyed  the  confidence  of  the  whole  congregation. 

"  In  April,  1838,  the  Synagogue  was  destroyed  by  fire, 
and  an  elegant  new  structure  was,  in  the  course  of  two 
years  afterwards,  erected  in  Hazel  street,  from  the  money 
obtained  from  the  insurance  of  the  old  Synagogue,  and 
other  funds  of  the  congregation,  aided  by  subscriptions. 
The  subscriptions  of  the  defendants    amounted  to  about 
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$2000,  those  of  the  relators  to  about  $2000.  Before  the 
new  building  was  completed.  Mr.  Poznanski  had  been 
elected  Hazan  permanently,  with  general  approbation  ;  and 
in  June,  1838,  the  Board  of  Trustees  (Hertz  only  dissent- 
ing,) had  left  the  ariangement  of  the  service  to  him. 

"In  the  Spring  of  1840,  the  congregation  was  agitated 
by  a  proposition  to  establish  an  organ  in  the  new  Syna- 
gogue, to  be  used  in  the  religious  services  on  the  Sabbath, 
and  other  occasions.  This  use  of  instrumental  music  was 
regarded  by  some  as  an  innovation  upon  long  established 
usages,  and  as  a  desecration  of  the  Sabbath  ;  but  the  Hazan 
was  understood  to  be  favorable  to  it.  On  16th  July,  1840, 
a  petition  was  presented  to  the  Board  of  Trustees,  signed 
by  thirty-eight  members  of  the  congregation,  praying  that 
the  Board  would  consider  the  propriety  of  erecting  an  or- 
gan in  the  Synagogue.  The  Board,  four  to  one,  decided 
against  the  proposition.  Upon  a  petition  then  presented, 
and  signed  by  thirty-eight  members,  that  the  Board  should 
ass^jnble  the  congregation  to  consider  the  question,  the 
Board  deemed  the  question  a  constitutional  one,  and  the 
congregation  was  assembled  under  the  16th  article,  by 
summons  suitably  marked.  On  the  26th  July,  ninety 
members  attended,  and  that  number  was  either  the  whole 
of  the  Yehedim  then  belonging  to  the  congregation,  or 
within  two  of  the  whole  number.  Twelve  new  members 
had  been  admitted  a  short  time  before,  but  not  of  the  Re- 
formed Israelites.  The  proposition  to  establish  the  organ 
was  made  by  the  witness,  Mr.  Valentine,  (now  of  the  par- 
ty which  sustains  the  defendants,  and  one  of  the  twenty- 
five  mentioned  below,  in  the  meeting  of  May,  1843,)  and 
was  decided  by  the  President,  Mr.  Hart,  to  be  a  constitu- 
tional question. 

"  From  this  decision  an  appeal  was  taken,  and  the  deci- 
sion reversed,  by  a  vote  of  forty-seven  to  forty,  (Mr.  Ot- 
tolengui,  now  President,  who,  as  a  member  of  the  Board, 
had  voted  the  question  to  be  constitutional,  declining  to 
▼ote  on  this  appeal.)  The  resolution  for  erecting  an  or- 
gan was  then  carried,  forty-six  to  forty,  a  majority  of  the 
twelve  new  members  voting  against  it. 

'^  The  organ  was  erected,  although  the  title    of  it  was 


254  State  vs.  Ancker. 

not  vested  in  the  Trustees  or  congregation,  but  remained 
in  certain  members  of  the  majority,  in  trust  for  the  congre- 
gation, 80  long  as  it  might  be  used  in  the  services.  About 
five  weeks « afterwards,  Mr.  Hart  died,  of  what  disease  the 
witness  did  not  know ;  and  in  the  course  of  that  summer, 
Mr.  Hertz  died  of  country  fever. 

''  In  a  dedication  sermon  preached  by  Mr.  Poznanski 
about  this  time,  he  advocated  the  use  of  the  organ,  and 
held  out  to  his  hearers  that  this  was  their  Holy  Land,  and 
this  their  Temple. 

"  After  the  erection  of  the  organ,  a  portion  of  the  forty  who 
had  voted  against  it,  of  whom  are  twenty-two  of  the  defend- 
ants, ceased  to  attend  the  meetings  of  the  synagogue,  and  oth- 
er meetings  of  the  congregation,  and  formed  themselves,  with 
some  other  Israelites,  into  a  distinct  body  called  the  '  Shea- 
reet  Israel,'  or  *  Remnant  of  Israel.'  This  body  bad  a 
separate  place  of  worship,  and  purchased  land  to  build  a 
Synagofi[ue.  When  the  new  fiscal  year  of  the  congrega- 
tion at  Rossannab,  in  September,  came  round,  some  of  the 
seceders  paid  up  their  arrears,  and  some  did  not.  None 
of  them  subscribed  anew,  or  made  any  contributions.  There 
was  no  regular  mode  of  resignation  or  withdrawal  then 
fixed,  but  there  was  an  annual  subscription  of  all  who  con- 
sidered themselves  members.  Old  subscribers  who  had 
been  absent,  had,  upon  payment  of  their  arrears  to  the 
Secretary,  been  permitted  to  continue  members  without 
any  application  to  the  Trustees.  These  seceders  made  no 
subsequent  claim  of  membership,  and  were  not  summoned 
to  meetings,  or  otherwise  treated  as  members.  Afterwards, 
in  1843,  as  will  be  seen  below,  they  applied  by  letter  to 
become  members.  The  executors  of  Nathan  Hart,  (of  the 
twenty-two,)  when  called  upon  for  his  subscription,  said 
that  they  had  withdrawn,  but  would  pay  what  they  owed  ; 
and  they  paid  the  annual  subscription  for  the  past  year, 
but  refused  to  pay  a  small  balance  due  of  their  testator's 
subscription  for  the  Synagogue,  upon  the  ground  that  it 
had  been  misapplied. 

"  After  September,  1840,  nine  or  ten  of  the  relators,  who 
had  been   of  the  Reformed  Israelites,  were  admitted  mem- 
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bers.     Thirteen  or  fourteen  more  of  the  relators  were  too 
young  to  have  been  of  that  society. 

"  On  1st.  November,  1840,  a  meetinis:  to  consider  a  con- 
stitutional question  was  called  regularly,  and  forty-eight 
members  attended.  The  whole  number  of  the  Yehedim, 
exclusive  of  the  'Sheareet  Israel,'  being  then,  perhaps, 
seventy.  A  new  constitution,  which  was  reported  by  a 
committee,  was  adopted — yeas,  36,  nays,  7.  A  proposition 
to  adjourn  till  next  Sunday  having  been  rejected. 

"This  Constitution  of  1840,  contains  fifteen  Articles. 
Article  1.  (Retained  after  an  ineffectual  motion  to  strike 
it  out.) 

"  '  This  congregation,  incorporated  in  the  year  1T91, 
shall  be  known,  as  heretofore,  by  the  name  of  -Kaal 
Kadosh  Beth  Eloihim,  or  House  of  GodJ  The  He- 
brew portions  of  worship  in  the  Synagogue,  and  in  all 
other  places,  shall  be  conducted  according  to  the  Portu^ 
guese  customs  and  mode  of  reading.' 

"  '  Article  2.  The  government  of  the  congregation  shall 
be  vested  in  a  Board  of  Trustees,  consisting  of  seven 
members,  to  be  elected  by  the  Yehedim,  who  may  be 
within  one  mile  of  the  city,  on  the  first  Sunday  in  JElul, 
to  serve  three  years.' 

"*A11  vacancies  by  death,  resignation,  removal  from 
within  one  mile  of  the  city,  or  otherwise,  shall  be  filled,  as 
above,  for  the  unexpired  term,  within  one  month  from  the 
period  of  such  vacancy.' 

"'Within  one  week  after  the  fiist  Sunday  in  Elul^ 
annually,  an  election  shall  take  place  by  the  Board  of 
Tnistees,  from  among  themselves,  for  President,  Vice 
President,  and  Treasurer  of  the  Kaarin  Kayamet^  to 
serve  one  year,  for  the  ensuing  Rossannah.' 

"  *  The  Board  of  Trustees  shall  have  the  entire  regula- 
tion of  all  the  civil  and  religious  concerns  of  the  congre- 
gation, including  divine  service.  They  shall  prescribe  the 
duties  of  all  ofiicers.  They  may  convene  the  congrega- 
tion at  large,  whenever  they  deem  it  necessary,  and  may 
make  such  rules  and  regulations  for  their  own  government, 
the  government  of  affairs,  and  the  conduct  of  members 
generally,  as  may  not  be  inconsistent  with  their  rights  and 
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privileges  under  this  constitution,  and  a  fair,  liberal,  and 
impartial  discharge  of  their  duties,  as  guardians  of  the 
congregation.' 

"  *  Article  3.  The  President,  or  ^Presiding  Officer,  shall 
be  the  sole  director  of  order,  in  and  out  of  the  Synagogue, 
at  funerals,  whenever  service  is  performed,  and  on  all 
other  occasions  relating  to  this  congregation.  All  officers 
under  pay  shall  be  subject  to  his  control.' 

"  '  On  application  of  one-fourth  of  the  Yehedim,  within 
one  mile  of  the  city,  for  any  purpose  whatever,  it  shall  be 
the  duty  of  the  President  to  convene  the  general  body 
within  ten  days  from  said  application.' 

"*He  shall  convene  the  Board  of  Trustees  at  least 
once  in  every  month,  and  may  call  extra  meetings,  when- 
ever, in  his  opinion,  or  in  the  opinion  of  three  members  of 
that  body,  it  shall  be  deemed  necessary  for  the  interest  or 
welfare  of  the  congregation.  In  the  absence  of  the  Presi- 
dent, his  duties  shall  devolve  on  the  Vice  President,  and 
in  his  absence,  on  the  Trustee  senior  in  age.' 

"By  article  5,  the  President  is  required  to  appoint 
managers  of  elections. 

'^  '  Any  Israelite,  not  under  religious  disabilities,  desi- 
rous of  becoming  a  member  or  Yehid  of  this  congre- 
gation, shall  apply,  by  letter,  to  the  Board  of  Trustees,  a 
majority  of  whom  being  in  his  favor,  he  may  be  admitted, 
provided  he  has  attained  the  age  of  twenty-one  years. 
Strangers,  however,  must  have  paid  their  dues,  as  members^ 
three  consecutive  years,  before  they  can  become  Yehedim, 
which  entitles  them  to  vote  and  hold  office.' 

"Article  6,  relates  to  the  Hazan. 

"  'Article  7.  Should  any  member,  male  or  female,  neg- 
lect to  subscribe  for  two  successive  years,  their  original 
claim  to  an  allotted  Carrera,'  (portion  of  turial  ground) 
is  hereby  forfeited ;  after  which,  the  said  Carrera  shall 
revert  to  the  congregation,  and  cannot  be  reclaimed  unless 
by  the  consent  of  the  Board  of  Trustees.' 

"  The  privilege  of  burial  is  confined  to  cases  where 
'  the  funeral  service  is  performed  by  the  Hazan  of  this 
congregation.' 

^'  Article  10.     Amongst  the  fines  are — 
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'  Not  attending  a  general  meeting  of  the  con- 
gregation, ^2  00 

'  Not  attending  a  general  meeting  of  the  con- 
gregation for  the  discussion  of  constitutional  ques- 
tions, $5  00.' 

"  'Article  13.  Every  member  of  this  congregation 
shall  be  obliged  to  subscribe,  annually,  at  least  fifteen  dol- 
lars,' and  take  seats,  c&c.  AH  demands  for  subscription 
and  seat  money,  shall  be  paid  quarterly. 

"'Article  14.  Any  subscriber,  Yehid,  or  member  of 
this  congregation,  male  or  female,  who  shall  habitually 
attend  divine  service  at  any  other  place  of  Hebrew  wor- 
ship within  this  city,  than  that  of  Kaal  Kadosh  Beth  Eloi- 
him,  or  subscribe  thereto  as  members  or  Yehedim,  shall  be 
charged,  annually,  one  hundred  dollars.' 

"  'All  members  or  Yehedim,  who  have  signed  this 
Constitution,  shall  be  held  bound  to  all  its  requisitions 
until « they  resign  by  letter.' 

"  'Article  16.  Should  any  part  of  this  Constitution 
require  alteration,  or  any  additional  law  be  deemed  neces- 
sary, the  Board  of  Trustees,  on  the  petition  of  one^third 
of  the  subscribing  Yehedim  within  one  mile  of.  the  city, 
shall  convene  the  people  at  large,  to  take  into  consideration 
such  proposed  alteration  or  additional  law,  which,  if 
adopted  by  two-thirds  of  the  members  present,  shall  be- 
come binding  and  of  full  force.  At  all  general  meetings, 
twenty -five  shall  constitute  a  quorum  to  do  business.' 

"  Two  additional  trustees  were  elected  after  the  adoption 
of  the  Constitution  of  1840,  Messrs.  Woblf  and  Moise,  the 
latter  of  whom  had  been  one  of  the  reformed  Israelites. 

"21st.  February,  1841,  the  Building  Committee  was 
directed  to  have  two  tablets  set  up  in  the  Synagogue,  one, 
the  Ten  Commandments,  the  other,  the  Thirteen  Articles 
of  Faith. 

"7th.  March,  1841,  the  committee  was  directed  to  con- 
sult the  Hazan,  in  preparing  the  tablets,  and  soon  after- 
wards the  tablets  were  set  up.  The  Articles  of  Faith 
were  somewhat  altered  from  those  before  used,  mainly  as 
to  the  expressions  made  concerning  the  expectation  of  the 
Messiah,  and  concerning  the  Unity  of  Qod :  but  the  diffe- 
33 
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rence  seems  not  to  have  been  much  noticed,  until  the 
tables  were  printed  and  taught  in  the  Sabbath  Schools, 
and  not  to  have  attracted  the  general  attention  of  the  con- 
gregiation  until  the  great  dissension  in  1843. 

<<  21st.  March,  1841,  at  a  meeting  of  the  Board,  thanks 
were  rendered  to  the  builder  of  the  Synagocfue,  to  Mr. 
Dacosta,  who  was  then  appointed  Organist,  for  composing 
music  and  instructing  the  choir ;  and  to  Mr.  Poznanski, 
for  his  sermon  on  the  day  of  consecration, — all  unani- 
mously. 

<<28th  July,  1841,  a  general  meeting  was  called  by  the 
President,  under  a  requisition  of  twenty-eight  members, 
expressed  to  be  in  compliance  with  the  3d.  article  of  the 
Constitution,  (which  related  to  ordinary  meetings.)  At 
this  meeting,  sixty-two  Yehedim  attended — the  service,  as 
then  existing,  was  declared  to  be  satisfactory,  and  the 
Board  of  Trustees  were  requested  to  submit  to  the  congre- 
gation any  changes  in  the  Hebrew  which  they  might  pro- 
pose. 

*  ''  A  petition  for  a  constitutional  meeting  was  prepared 
and  signed  at  the  meeting,  under  which  a  call  was  imme- 
diately made.  After  which  a  16th  article  was  added  to 
the  Constitution,  guaranteeing  the  permanent  aid  of  instru* 
mental  music,  by  forbidding  any  President  or  Board  of 
Trustees  from  stopping  or  suspending  the  organ,  on  any 
occasion,  without  the  sanction  of  three-fourths  of  the 
Yehedim. 

"8th.  August,  1841,  chaunting  was  introduced  instead 
of  singing,  in  part  of  the  service. 

"25th.  August,  1841,  certain  assistants  were  aboKshed  ; 
and  about  this  time  certain  prayers  were  omitted,  namely, 
one  for  Friday  evening. 

"  20th.  March,  1842,  a  circular  was  received  from  Lon* 
don,  containing  the  declaration  of  the  Chief  Rabbi  there, 
that  no  Jew  who  rejected  the  authority  of  the  oral  law, 
coujd  be  admitted  into  the  communion  of  Israelites  in  any 
religious  rite ;  which,  after  a  motion  to  lay  it  on  the  table 
had  been  rejected  by  the  Board,  was  received  by  the 
Board,  and  notice  given,  that  those  who  desired  to  know 
its  contents,  should  call  upon  the  secretary. 
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^'  20th.  February,  1842,  a  vacancy  in  the  Board  having 
occurred,  Ab.  Tobias  was,  by  a  bare  majority,  elected  to 
fill  it ;  there  being  do  other  candidate,  and  he  being  un- 
derstood to  be  opposed  to  further  change.  The  3oard 
then,  and  afterwards,  consisted  of  A,  Ottolengui,  Presi- 
dent ;  J.  C.  Levy,  Vice  President ;  (who  was  mostly  absent 
from  the  State)  A.  Moise,  A.  Tobias,  Isaiah  Moses,  Solo- 
mon Moses,  and  J.  Woolf ;  of  whoni  the  three  first  are 
among  the  relators,  and  the  four  last  named  are  of  the 
twenty-five,  who  admitted  and  sustained  the  defendants,  as 
below  mentioned. 

''  7th.  May,  1842,  at  the  board,  a  proposition  to  abolish 
the  Tecun  was  made  by  Solomon  Moses,  but  it  was  with^ 
drawn  on  account  of  the  violent  opposition  made  to  it* 
Moise,  who  was  in  favor  of  the  proposition,  voting  against 
referring  it  to  the  congregation.. 

"  January,  1843,  the  Board  considered  a  petition  for  the 
use  of  the  Synagogue  in  the  evening,  for  English  service 
exclusively.  Tobias  objected ;  Moise  favored.  After  much 
excitement,  it  was  withdrawn. 

"  At  the  Passover,  in  1843,  the  Hazan,  in  an  English 
discourse,  expressed  his  opinion  in  favor  of  discontinuing 
the  observance  of  two  holidays  instead  of  one,  upon 
occasion  of  certain  festivals  which  are  fixed  by  the  changes 
of  the  moon.  The  usage  of  observing  two  days  for  one, 
he  insisted;  had  grown  out  of  an  anxiety  to  keep  the  right 
day,  at  a  time  when  the  rules  for  regulating  the  calendar 
had  not  been  ascertained,  but  now  had  been  rendered  un- 
necessary by  the  progress  of  astronomical  science ;  and 
although  it  had  long  prevailed,  it  should  be  abolished  as  in- 
convenient. 

"  This  discourse  increased  the  agitation  which  had  pre- 
vailed in  the  congregation,  and  fixed  those  who  had  be- 
come dissatisfied  with  changes,  in  their  determination  to 
oppose  all  further  innovations,  and  to  re-establish  the  an* 
cient  forms. 

^'  19th  April,  1843,  at  a  special  meeting  of  the  Board  of 
Trustees,  a  Preamble  and  Resolutions  adverse  to  the  dis- 
continuance of  the  second  day  of  Passover,  were  passed  by 
the  Board,  and  transmitted  to  the  Hazan.  A  letter  from 
the  Hazan  having  been  voted  not  to  be  satisfactory. 
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"  23d  April,  1843,  at  another  meeting  of  the  Board,  the 
Kazan's  reply  to  inquiries  addressed  to  him  in  the  resolu- 
tions adopted  at  the  last  meeting,  was  likewise  voted  not 
to  be  satisfactory,  and  a  meeting  of  the  congregation  was 
called. 

'^6th  April,  1843,  at  a  meeting  of  the  congregation, 
conciliatory  resolutions  were  offered  by  Mr.  Levin,  and 
passed — 39  to  12 — approving  of  the  course  of  the  Board, 
and  the  mode  of  service  then'  existing,  and  accepting  the 
letter  of  the  Hazan.  A  resolution  was  offered  by  Tobias, 
that  'the  established  service  of  this  congregation  involves 
all  the  Mosaic  and  Rabbinical  laws,'  and  it  was  rejected  by 
a  majority  of  three  votes — ^24  yeas,  27  nays — the  nays 
being  of  the  relators,  and  the  yeas  of  the  twenty-five  who 
support  the  defendants. 

''30th  April,  1843,  four  of  the  Trustees,  (I,  Moses,  S, 
Moses,  Tobias  and  Woolf,)  by  letter  requested  the  Presi- 
dent to  convene  the  Board  of  Trustees  next  evening,  at  an 
hour  to  suit  his  convenience. 

"1st  May,  1843,  the  President,  by  letter,  answered  the 
four  Trustees,  that  he  would  have  complied  with  their  re- 
quest, but  having  previously  received  a  petition,  signed  by 
twenty-five  Yehedim,  desiring  a  public  meeting,  although 
he  had  not  intended  to  call  the  public  meeting  so  soon, 
yet  as  the  four  Trustees  desired  an  immediate  meeting  of 
the  Board,  he  had  ordered  the  Secretary  to  sunnnon  the 
Yehedim  to  a  public  meeting  next  evening,  and  afterwards 
would  attend  to  the  call  of  the  Trustees  as  soon  as  practi- 
cable. The  same  day,  the  four  Trustees  replied,  urging 
the  call  of  the  Board  for  seven  o'clock  that  evening,  and 
stating  that  they  had  important  matters  to  submit,  which 
would  have  great  influence  on  the  contemplated  action  of 
the  general  meeting,  and  making  a  formal  demand  of  the 
majority  of  the  Board  of  Trustees  for  a  meeting — request- 
ing to  hear  immediately  if  he  did  not  accede  to  their  wish. 
Immediately,  the  President  rejoined,  that  he  did  not  con- 
sider their  reasons  for  a  meeting  of  the  Board  as  strong  as 
those  against  it,  and  that  he  must  first  hear  frona  the 
people. 

"2d  May,  1843,   under  a  call  of  the  President  only   a 
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general  meeting  was  held,  at  which  sixty  four  seem  to 
have  attended.  The  President  stated  that  he  had  made 
the  call  in  compliance  with  the  petition  of  twenty-six  Ye- 
hedim. 

"Mr.  Cardozo  offered  resolutions  as  follows : 

"  'Resolved,  That  the  will  of  the  majority  is  the  funda- 
mental principle  of  all  associations  in  this  country,  politi- 
cal, social  and  religious.' 

*'  'Resolved,  That  the  Trustees  of  this  congregation 
were  elected  on  the  implied  assurance,  that  they  would,  in 
all  respects,  conform  to  the  will  of  the  majority  of  the  con- 
gregation.' 

''  'Resolved,  That  sufficient  presumptive  evidence  has 
been  obtained  to  shew  that  it  is  the  intention  of  a  majority 
of  the  Trustees  to  admit  to  all  the  privileges  of  corporators, 
those  who  have  been  denominated  seceders  from  this  con- 
gregation, by  which  its  established  ceremonial  and  present 
Pastor  are  to  be  displaced,  thus  compelling  a  majority  to 
submit  to  the  wishes  of  a  minority  of  the  congregation.' 

"  '  Therefore  be  it  Resolved,  That  the  President  of 
Kaal  Kadosh  Beth  Eloihim  be  instructed  by  this  congre- 
gation not  to  call  together  the  Board  of  Trustees  until  the 
opinions  and  feelings  of  a  majority  of  the  congregation  are 
correctly  represented.' 

"Upon  a  question,  made  by  Mr.  Tobias,  the  President 
decided  that  these  resolutions  did  not  present  a  constitu- 
tional question,  whereupon  the  four  Trustees  and  their 
adherents,  making  in  all  twenty-five,  protested  against  the 
proceedings  of  the  meeting,  and  withdrew.  The  resolu- 
tions were  passed  by  the  thirty-nine  who  remained. 

"At  the  same  meeting,  after  a  recommendation,  signed 
by  the  thirty-nine,  there  was  also  passed  an  alteration  of  the 
5th  article  of  the  Constitution,  so  that  an  Israelite  might 
be  admitted  a  merrU^er  by  the  Board,  but  could  be  admitted 
a  Yehedim  only  by  a  majority  of  the  congregation.  An 
addition  to  the  first  article  of  the  constitution  was  also 
passe^l,  prohibiting  any  alteration  of  the  form  of  worship 
then  prevailing,  before  it  had  been  submitted  by  the  Presi- 
dent to  the  Yehedim,  and  adopted  by  a  vote  of  three 
fourths  of  those  present. 
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"3d  May,  1843,  the  four  Trustees,  by  letter,  informed  the 
President  that  they  were  in  possession  of  letters  from  seve- 
ral Israelites,  desirous  of  becoming  members,  and  request- 
ing him  to  convene  the  board  next  day. 

"4th  May.  The  President,  by  letter,  declined  to  call  an 
extra  meeting  of  the  Board,  because  he  felt  bound  by  the 
resolutions  of  the  late  general  meeting. 

"Shortly  afterwards  a  petition  of  twenty-five  Yehedim, 
praying  a  general  meeting  for  constitutional  questions,  was 
prepared,  and  counterparts  of  it  delivered  to  the  President 
and  each  of  the  Trustees.  The  four  Trustees  called  upon 
the  President,  and  requested  him  to  meet  them,  and  upon 
bis  refusal  to  do  so,  gave  him  notice  of  the  time  and  place 
at  which  they  intended  to  meet. 

"6th  May,  1843,  in  conformity  with  this  notice,  the  four 
Trustees  met,  attended  by  the  Secretary,  who  entered  their 
proceedings  in  the  book  which  contained  minutes  of  all 
meetings.  At  this  meeting,  called  'an  extra  meeting  of 
the  Board  of  Trustees,' the  President  being  absent,  and 
the  Vice  President  out  of  the  State,  Isaiah  Moses,  the  senior 
Trustee  present,  took  the  chair.  Letters  were  read  from 
applicants  for  admission — the  defendants — and  thirty-one 
were  admitted  Yehedim^  and  ten  members.  In  conformi- 
ty with  the  petition  of  twenty-six  members,  a  general  meet- 
ing was  ordered  for  15th  May,  to  consider  constitutional 
questions,  and  suitable  summons  were  served  upon  all  the 
Yehedim  then  considered  to  belong  to  the  congregation. 

"16th  May,  1843,  at  a  meeting  held  under  this  call, 
twenty-five  Yehedim  attended.  The  President  and  Vice 
President  both  being  absent,  Isaiah  Moses,  senior  Trustee, 
took  the  chair. 

"By  unanimous  vote  of  the  twenty-five,  4n  order  to  re- 
move all  grounds  of  cavil'  against  the  admission  of  Yehe- 
dim, lately  made  by  the  Board,  their  admission  was  con- 
firmed— they  (the  defendants,)  declared  to  be  Yehedim, 
and  every  clause  of  the  Constitution  and  laws,  from  which 
any  doubt  might  arise,  so  altered  as  to  permit  their  full 
enjoyment  of  all  privileges.  Twenty-eight  of  the  defend- 
ants then  joined  the  twenty-five,  and  amendments  of  the 
Constitution  were  adopted,  first  requiring  the  Board    of 
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Trustees  to  meet  at  a  fixed  time  every  month,  and  at  such 
other  times  as  the  President  or  any  three  Trustees  shall 
require,  a  majority  being  competent  to  do  all  business  in 
the  absence  of  the  President.  Second,  giving  power  to 
the  Board  to  jpermit  other  persons  to  perform  the  marriage 
ceremony,  and  to  do  other  duties  of  the  Hazan.  Third,  al- 
lowing the  privilege  of  burial  in  the  congregational  burial 
ground,  to  persons  entitled  thereto,  when  the  service  is 
performed  by  the  Hazan,  or  any  member  of  the  congrega- 
tion. Fourth,  striking  out  the  restriction  in  the  14th  arti- 
cle, upon  attendance  upon  other  places  of  worship.  The 
proceedings  of  the  meeting  of  2d  May  were  declared  to  be 
void,  and  were  rescinded. 

"27th  June,  1843,  at  another  general  meeting,  called  by 
the  four  Trustees,  at  which  the  defendants  attended,  and 
the  relators  did  not,  the  powers  given  by  the  Constitution 
to  the  President  as  to  elections  were  transferred  to  the 
Board,  and  their  power  enlarged  as  to  dismissing  officers. 
The  Board  was  requested  to  take  measures  to  cause  the 
discontinuance  of  instrumental  music  in  the  Synagogue  on 
the  Sabbath  and  solemn  festivals. 

"Prom  subsequent  proceedings  of  the  party  to  which 
the  defendants  belonged,  it  appeared  that  the  Hazan,  by 
order  of  the  President,  refused  to  deliver  certain  books  of 
the  congregation  to  the  four  Trustees,  as  they  had  reques- 
ted ;  that  the  Organist  refused  to  obey  their  directions,  and 
that  after  some  alleged  force,  the  possession  of  the  Syna- 
gogue was  obtained  by  the  relators. 

"The  defendants  offered  testimony  to  shew  that  the  use 
of  the  organ  in  the  Synagogue,  on  the  Sabbath,  is  contrary 
to  the  Minhog  Sephardim,  and  to  the  practice  of  the  Jews 
in  London  and  Amsterdam,  and  that  by  teaching  that  the 
Messiah  was  an  Ideality^  and  not  a  Person^  and  was  not 
to  be  expected,  and  by  changes  in  the  Articles  of  Faith, 
as  expressed  upon  the  Tablets,  Mr.  Posnanski  and  those 
who  sustained  him,  had  contradicted  the  fundamental  law 
of  the  congregation,  and  the  long  established  faith  of  the 
Jewish  Nation. 

"I  overruled  the  testimony,  as  irrelevant,  and  as  likely 
to  lead  to  tedious  investigations  of  matters  of  faith,  unfit 
for  the  decision  of  the  civil  tribunal. 
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^1  left  it  to  the  jury,  as  a  question  of  intention,  to  decide 
whether  the  defendants,  who  had  been  members  before 
1840,  had  resigned  their  rights  of  membership  in  the  cor- 
poration— holding,  that  if  not  specially  restricted,  the  right 
of  resignation  existed,  and  that  the  form  of  its  exercise 
would  depend  upon  usage,  where  there  was  no  positive 
provision.  I  submitted  to  the  jury  to  decide  from  the  acts 
of  the  parties,  whether  those  defendants  had  intended  to 
resign,  and  whether  the  remaing  members  of  the  corpora- 
tion had  assented  to  their  resignation.  I  was  satisfied  with 
the  finding  of  the  jury  on  this  point. 

'1  decided,  that  under  the  by-laws,  called  the  Constitu- 
tion of  1840,  when  the  President  was  in  health  in  the  City 
of  Charleston,  the  other  Trustees  could  not  form  a  Board 
without  bis  order  or  assent,  and  that  therefore  the  acts  of  the 
four  Trustees,  in  May,  1843,  were  void.  That  consequently 
the  general  meeting  of  15th  May,  1843,  was  irregular,  and 
not  being  composed  of  a  majority  of  persons,  these  mem- 
bers could  not  be  competent  to  bind  the  corporation.  There- 
fore, that  if  the  defendants  had  resigned,  they  had  not 
been  admitted  lawful  members,  either  by  the  Board  of 
Trustees,  or  by  the  congregation. 

'^  I  was  of  opinion  that  the  charter  was  the  paramount 
law  of  the  corporation,  and  when  it  was  silent,  the  will  of 
a  majority  of  the  corporation  might  be  made   to  prevail 
against  any  previous  self-imposed  restraints.     That,  there- 
fore, when,  by  any  by-law,  the  assent  of  a  greater  num- 
ber than  a  majority  was  required  for  a  particular  purpose, 
such  a  by-law  might  be  overruled  or  repealed  by  a  majori- 
ty,  at  a  meeting   where  all  the  corporators  were  met,  or 
were  summoned,    if  no  fraud  or  surprise  was  thereby  ef- 
fected.    That  such  a  by-law  might  be  considered  as  aci 
agreement,  one  with  another,  not  to  do  certain  acts  with- 
out the  concurrence  of  a  prescribed  .number ;  and  an  act 
in  violation   of  it,   might  be  a  fraud  upon  absentees,  aad 
even  upon  dissenters   present ;  if,  by  absence  of  corpora.- 
tors,  whose  votes,  or  whose  arguments  might'  have  had  in. 
fluence — or  by  want  of  preparation  for  opposition,  or  oth- 
er circumstances  of  disadvantage  to  the  minority,  the  will 
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of  a  bare  majority  had  been  made  to  operate,  where,  by 
agreement,  it  was  to  have  been  insufficient.  Yet,  that 
still,  notwithstanding  such  agreement  in  a  matter  not  af-^ 
fecting  third  persons,  after  full  notice  to  all  concerned  of 
their  purpose,. and  with  all  circumstances  of  fairness,  the 
majority  might,  by  their  spontaneous  assemblage  and  act, 
relieve  themselves  from  any  restraint  to  which  they  had 
subjected  tlieir  will.  That,  therefore,  the  resolutions  of 
2d  May,  1843,  might  be,  at  least,  a  justification  in  con- 
science for  the  President's  refusal  to  discharge  the  duty  of 
calhng  a  meeting  of  the  Board,  imposed  upon  him  by  the 
constitution ;  but  I  held  that  the  lawfulness  of  these  reso- 
lutions, and  the  extreme  rights  of  the  majority,  it  was  un- 
necessary to  decide  in  this  case,  as  by  the  President's  neg- 
lect of  his  duly,  (supposing  it  to  be  unjustifiable,)  no  pow- 
er, not  delegated,  was  conferred  -upon  the  other  Trustees." 
The  jury  found  that  the  defendants  were  not  membejs 
of  the  corporation,  and  they  appealed,  upon  the  following 
grounds : 

1.  The  defendants  proved  that  the  form  of  worship,  ac- 
cording to  a  peculiar  Ritual,  had  been  established  by  an 
express  article  of  the  constitution  of  the  Jewish  congrega- 
tion, and  had  been  secured  to  the  minority,  by  requiring 
the  concurrence  of  three-fourths  of  the  congregation  to 
any  change.  The  defendants  proved  that  they  were  ori- 
ginal members  of  the  corporation,  and  insisted  that  they 
had  never  resigned — and  as  a  fact  or  circumstance  to  ex- 
plain their  withdrawal  from  the  congregation,  and  rebut 
an  implied  intention  to  resign,  they  offered  to  prove  that 
an  organ,  which  the  relators  had  erected  in  the  Synagogue 
by  a  bare  majority  of  six  votes  out  of  eighty-six  voters, 
was  a  violation  of  the  form  of  worship,  as  secured  by  the 
constitution,  and  justified  and  explained  the  conduct  of 
the  defendants  in  retiring ;  but  his    Honor,  the  presiding 

judge,  ruled  the  evidence  to  be  inadmissible. 

2.  Because  his  Honor  charged  the  jury,  that  a  resigna- 
tion could  be  implied  by  the  jury  from  the  mere  acts  of 
the  defendants,  without  any  evidence  of  acceptance  of 
such  resignation  by  the  corporation.     Whereas,  the  defen- 
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dants  insist,  that  under  the  by-laws  of  the  corporation,  the 
concurrence  of  the  corporation  or  the  Board  of  Trustees 
was  required  to  make  valid  a  resignation. 

3.  Because  his  Honor,  the  presiding  judge,  charged  the 
jury,  that  the  Board  of  Trustees  could  not  meet,  except 
upon  the  summons  of  the  President. 

4.  Because  the  President,  not  being  an  integral  part  of 
the  Board  of  Trustees,  and  his  absence  from  their  meet- 
ings being  expressly  recognized  by  the  constitution,  upon 
his  refusal  to  summon  a  meeting  it  was  competent  for  a 
majority  of  the  Board  to  notify  the  President,  and  to  sum- 
mon a  meeting,  at  which  they  would  constitute  the  legal 
acting  body. 

5.  Because  the  constitution  of  the  corporation  had  pro- 
vided that  the  President  should  summon  meetings  of  the 
Board  of  Trustees  whenever  required  by  any  three  mem- 
bers ;  and  that  upon  his  refusal  to  comply  with  the  law,  it 
was  competent  for  a  majority  of  the  Board  themselves  to 
summon  such  meeting. 

6.  Because,  by  the  constitution  of  the  corporation,  two  kinds 
of  meetings  of  the  corporation  are  provided  for  ;  the  one  for 
common  business,  which  may  be  summoned  by  the  President, 
the  other  for  alterations  or  amendments  of  the  constitution  or 
by-laws,  which  are  required  to  be  summoned  by  the  Board 
of  Trustees,  whenever  demanded  by  a  petition,  signed  by 
one-third  of  the  members.  The  defendants  insist  that 
such  a  requisition  must  be  held  as  peremptory  upon  the 
Board,  and  in  the  nature  of  a  summons  to  meet ;  and  that 
upon  the  neglect  or  refusal  of  the  President  to  obey  the 
requisition,  the  majority  of  the  Board  were  authorized, 
and  it  became  their  duty  to  meet  and  act  thereon. 

7.  Because  his  Honor,  the  presiding  judge,  erred  in 
charging  the  jury,  that  such  a  meeting,  without  the  sum- 
mons of  the  President,  was  illegal.  Whereas,  the  defen- 
dants insist,  that  such  a  construction  would  overthrow  the 
fundamental  law  of  corporations,  and  subject  the  whole 
corporate  action  to  the  mere  will  of  the  President  thereof. 

8.  Because  the  relators  justified  the  action  of  the  Presi- 
dent, under  a  resolution  adopted  by  a  majority  at  a  meet- 
ing of  the  corporation  called  for  common  business ;   and 
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the  defendants  thereupon  offered  testimony  to  prove  that 
such  resolution  was  adopted  by  collusion  among  the 
members,  with  a  view  to  break  down  the  established  faith 
and  worship  of  the  Jews,  as  secured  by  the  constitution  of 
the  corporation,  and  to  substitute  a  new  faith  and  worship 
of  their  own  in  lieu  thereof;  and  as  a  circumstance  to  aid 
in  proving  such  collusion,  they  offered  to  prove  that  the 
Minister,  who  was  sustained  by  such  majority,  had  preach- 
ed and  taught  that  the  Mesiah  was  not  a  real  being,  but  a 
figure  of  speech,  used  to  describe  a  state  of  things ;  and 
they  also  offered  to  prove  that  such  teaching  was  contrary 
to  the  universally  received  faith  of  the  Jews — ^but  his  Hon- 
or, the  presiding  judge,  ruled  the  said  testimony  to  be  in- 
admissible. ^ 

9.  Because  the  defendants  further  offered  to  prove  the 
same  facts,  as  a  circumstance  to  explain  their  conduct  in 
retiring  from  the  congregation,  and  to  rebut  the  inference 
that  they  had  forfeited  their  privilege  of  being  members  of 
the  corporation. 

10.  Because,  upon  the  requisition  made  by  one-third  of 
the  members,  under  the  15th  article  of  the  constitution, 
the  meeting  of  the  15th  May  was  lawfully  held,  and  the 
corporation  was  lawfully  assembled ;  that  all  the  members 
of  the  corporation  having  been  lawfully  summoned  to  the 
said  meeting,  according  to  the  form  provided  by  the  con- 
stitution, and  a  quorum  having  appeared,  that  quorum 
could  legally  exercise  the  corporate  powers,  and  were  au- 
thorized to  admit  the  defendants — and  such  admission 
having  been  duly  made,  the  defendants  are  rightful  mem- 
bers of  the  corporation. 

11.  Because  his  Honor,  the  presiding  judge,  charged 
the  jury,  that  the  meeting  of  the  corporation  mentioned  in 
the  last  ground  of  appeal,  not  having  been  called  by  the 
authority  of  the  President  of  the  corporation,  was  not  a  l^al 
meeting.  Whereas,  the  defendants  submit  and  contend,  that 
the  meeting  was  duly  called,  and  was  a  legal  meeting,  and 
that  their  acts  were  lawful  acts  of  the  corporation. 

This  case  was  argued  in  January,  1846,  by  King  and 
Memminger  for  the  appellants,  and  by  Petigru  and  Bai^ 
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lej/,  contra ;  and  was  kept  under  consideration  until  this 
term,  when  the  opinion  of  the  court  was  delivered  by  But- 
ler, J. 

There  should  be  gfreat  caution  observed,  in  relation  to 
cases  like  the  present.  The  court  should  only  take  cogni- 
zance of  such  matters  as  may  fairly  come  within  the  scope 
of  a  judicial  judgment.  From  his  habits  of  thinking  and 
education,  a  judicial  magistrate  is  not  very  well  quali- 
fied to  give  a  definite  and  enforcible  judgment  on  ques- 
tions of  Theological  doctrine,  depending  on  speculative 
faith,  or  ecclesiastical  rites.  It  is  to  be  regretted  that  they 
have  of  late  become  such  frequent  themes  of  forensic  dis- 
cussion. In  all  religious  societies,  difficulties  will  exist — 
and  when  they  cannot  be  settled  by  a  corporate  forum, 
they  are  very  rarely  cognizable  before  a  civil  tribunal.  I 
mean  questions  merely  of  a  religious  character. 

From  the  view  which  has  been  taken  of  the  case  before 
the  court,  it  has  been  relieved  from  the  consideration  of 
any  other  questions  than  such  as  assume  a  strictly  legal 
character — questions  that  depend  on  the  construction  of 
written  instruments.  The  charter  of  every  corporation 
constitutes  its  fundamental  law ;  all  subordinate  regula- 
tions, in  the  form  of  by-laws,  must  be  in  conformity  to  it. 
By-Jaws  thus  made  constitute  the  statutes  for  its  immedi- 
ate and  peculiar  government.  When  they  are  made  by 
proper  authority,  the  members  of  a  corporation  are  under 
a  Zeg-aZ,  as  well  as  a  moral  obligation,  to  observe  them.  When 
their  provisions  are  either  disregarded  or  violated,  cases 
may  be  presented  for  the  interposition  of  judicial  authori- 
ty. The  general  presumption  is,  that  a  corporation  itself 
can  enact  and  enforce  sufficient  sanctions  for  the  purpose 
of  securing  obedience  to  its  laws.  When  it  loses  the  ca- 
pacity of  self-government,  by  disorganization,  or  partial 
usurpation  of  some  parts  over  others,  the  parties  injured 
by  such  abuses,  may  well  ask  for  the  aid  of  the  civil  ma- 
gistrate. In  such  cases,  the  by-laws  as  well  as  the  char- 
ter, must  be  looked  to  as  rules  of  conduct.  Questions 
like  these  most  generally  arise  in  the  following  instances- 
Have  the  corporators  themselves,    by    open    avowal,  or 
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unanimous  consent,  assumed  a  new  jurisdiction,  or  per- 
verted the  charter  from  its  original  design '/  Or  have 
they,  in  the  administration  of  their  government,  for  the 
time  being,  conducted  themselves  without  regard  to  the 
provisions  of  subsisting  by-laws,  to  the  prejudice  of  indi- 
vidual members  or  officers  ?  In  the  iSrst  point  of  view, 
the  case  might  occur  in  which  the  State  might  demand  a 
surrender  of  the  charter,  under  a  judicial  judgment  of  for- 
feiture. For  instance,  if  this  corporation,  which  was  in- 
corporated under  a  Legislative  guarantee,  that  it  should 
exist  and  continue  as  a  Jewish  Synagogue,  were  to  be  con- 
verted into  a  Turkish  Moisque,  or  were  to  assume  any  oth- 
er religious  character,  palpably  different  from  that  claimed 
for  it  by  its  founders,  its  charter  might  be  taken  away 
from  it,  or  it  might  be  chartered  under  another  name.  Or, 
in  another  view,  if  a  majority  of  the  congregation  were 
to  exclude  the  minority  from  the  acknowledged  worship, 
peculiar  to  the  sect  of  Israelites,  this  minority  might  well 
claim  to  be  restored  to  a  situation  in  which  they  could  en- 
joy their  rights.  In  the  cases  supposed,  the  conduct  of 
the  parties  would  be  evinced  by  open  professions,  or  by 
some  palpable  exhibition  of  their  determination  and  de- 
signs. There  are  other  cases  again,  in  which  an  integral 
part  of  a  corporation  would  not  be  allowed  to  usurp  powers 
given  to  other  departments  of  corporate  government.  Or, 
where  one  integral  part  has  been  excluded  from  the  per- 
formance of  its  functions,  by  the  combination  or  usurpa- 
tion of  other  parts.  Besides  these,  individual  rights,  grow- 
ing out  of  the  operation  of  the  by-laws,  may  present  ques- 
tions for  legal  adjudication.  Disputes  in  reference  to  such 
matters,  particularly  the  latter,  have  not  been  unfrequent 
in  the  English  courts.  They  have  generally  arisen  in  ca- 
ses of  election  or  amotion,  and  when  one  or  the  other  of 
these  may  have  been  affected,  either  by  improper  authori- 
ty, or  in  violation  of  legal  by-laws,  jurisdiction  has  been 
taken,  and  redress  given.  In  such  cases,  there  have  been, 
soDietimes,  difficulties  in  respect  to  usages  that  should 
stand  in  the  place  of  law,  or  to  ascertain,  in  fact,  what  were 
the  laws  by  which  the  corporation  should  be  governed. 
They  have  been  contests  for  the  enforcement  of  recognized 
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rights  and  established  franchises — and,  like  all  legal  rights, 
they  were  made  to  depend  on  the  application  or  construc- 
tion of  law.  The  motives  of  the  parties,  or  the  differen- 
ces mereby  of  a  mental  nature,  do  not  seem  to  have  had 
anything  to  do  with  the  decisions  of  the  courts. 

It  is  almost  impossible  to  reduce  matters  growing  out 
of  a  difl*erence  of  opinion,  to  such  a  definite  form  as  to 
subject  them  to  judicial  cognizance.  Rights  and  fran- 
chises are  such  matters  as  have  legal  existence,  and  may 
be  protected  by  law.  ^ 

Speculative  disputes  must  be  left,  in  some  measnre,  to 
the  arbitrament  of  opinion.  To  suppose  that  an  uninter- 
rupted harmony  of  sentiment  can  be  preserved  under  the 
guarantee  of  written  laws  and  constitutions,  or  by  the  ap- 
plication of  judicial  authority,  would  be  to  make  a  calcu- 
lation that  has  teen  refuted  by  the  history  of  all  institu- 
tions, like  that  before  us.  Neither  is  it  practicable  to  frame 
laws  in  such  a  way  as  to  make  them,  by  their  arbitrary 
and  controlling  influence,  preserve,  in  perpetuity,  the  prim- 
itive identity  of  social  and  religious  institutions. 

The  granite  promontory  in  the  deep  may  stand  firm 
and  unchanged  amidst  the  waves  and  storms  that  beat 
upon  it,  but  human  institutions  cannot  withstand  the  agi- 
tations of  free,  active,  and  progressive  opinion.  Whilst 
laws  are  stationary,  things  are  progressive.  Any  system 
of  laws  that  should  be  made  without  the  principle  of  ex- 
pansibility, that  would,  in  some  measure,  accommodate 
them  to  the  progression  of  events,  would  have  within  it 
the  seeds  of  mischief  and  violence.  When  the  great 
Spartan  law-giver  gave  his  countrymen  laws,  with  an  in- 
junction never  to  change  them,  he  was  a  great  violator  of 
law  himself  For  all  laws,  however  wise,  cannot  be  sub- 
jected to  Procrustian  limitations.  Cesante  ratione  cesstU 
lex,  is  a  profound  and  philosophical  principle  of  the  law. 
These  remarks  are  more  particularly  true,  in  reference  to 
matters  of  taste  and  form.  Let  the  oldest  member  of  any- 
civil  or  re1is;ious  corporation,  lookback  and  see,  if  he  can, 
in  any  instance,  trace  the  original  identity  of  his  institu- 
tion, throughout  its  entire  history.  Those  who  now,  in 
the  case   before  us,  insist  with  most  earnestness  on  a  se- 
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vere  observance  of  ancient  rites  and  forms,  would  hardly 
reeognize  or  understand  the  same,  as  they  were  practiced 
by  their  remote  ancestors  who  founded  the  Synagogue. 
The  Minhog  Sephardim  was  a  ritual  of  Spanish  origin — 
and  although  it  may  yet  obtain  in  different  countries,  yet 
how  differently  is  it  observed.  If  two  Jewish  congrega- 
tions, one  from  Poland,  and  the  other  from  Spain,  were  to 
be  brought  together,  whilst  professing  to  be  governed  by 
the  same  rituals,  they  would  probably  find  themselves  un- 
able >  to  understand  each  other  in  their  observances  of 
them. 

The  Jews  in  every  part  of  the  world,  by  whatever 
forms  they  may  be  governed,  could,  no  doubt,  recognize  the 
general  spirit  and  prevailing  principles  of  their  religion, 
to  be  essentially  the  same.  But  in  mere  form,  a  resem- 
blance could  not  be  traced  with  anything  like  tolerable 
uniformity. 

As  practiced  and  observed  in  Charleston  in  1784,  and 
for  many  years  afterwards,  exercises  in  Spanish  were  con- 
nected with  it.  They  have  been  long  since  discontinued ; 
long  before  the  commencement  of  this  controversy.  Reli- 
gious rituals  merely,  not  involving  always  essential  prin- 
ciples of  faith,  win  be  modified,  to  some  extent,  by  the  in- 
fluence of  the  political  institutions  of  the  countries  in 
which  they  are  practiced.  In  a  despotism,  where  tolera- 
tion is  a  sin  to  the  prevailing  religion,  religious  exercises 
will  be  conducted  in  secret,  or  in  occult  forms.  Faith 
and  doctrine  may  take  refuge  in  these  for  safety.  On  the 
contrary,  in  a  country  where  toleration  is  not  only  allow- 
ed, but  where  perfect  freedom  of  conscience  is  guaranteed 
by  constitutional  provision,  such  devices  will  not  be  resort- 
ed to.  Language,  itself,  is  continually  undergoing  chan- 
ges ;  clumsy  expressions  of  rude  language  will  give  way 
to  modern  refinement.  There  are  those  in  every  church 
who  would  be  shocked  at  the,  change  of  expression  in  re* 
spect  to  the  tablets  or  books  that  contain  the  prayers  and 
more  solemn  forms  of  religious  rituals.  At  this  time,  there 
are  noAny  who  oppose  any  change  of  style  in  the  editions 
of  the  Bible.  It  is  not  surprising  that  those  who  have 
been   accustomed  to  one  form  of  expression,  should  have 
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associations  with  it,  that  they  could  not  have  with  another. 
And  it  is  so  of  all  religious  forms  and  ceremonies.     The 
feelings  of  si\ph  persons  should  never   be  treated  with  in- 
difference or  rudeness.     They  deserve  respect,  and  are  to 
be  regarded  as  useful  checks  on  reckless  innovation.   Mat- 
ters of  this  kind  must  necessarily  belong,  and  should  be 
committed,  to  the  jurisdiction  of  the  body  that  has  the 
right  of  conducting  the  religious  concerns  of  ecclesiasti- 
cal corporations.     Charters    are  granted  to  such  corpora- 
tions, upon  the  ground  that  they  can  carry  out  their  ends 
with  greater  eflSiciency  than  if  they  were  left  to  individual 
exertions,  and   the  operation    of  the  general  laws  of  the 
land.     The  parties  before  us  who  are  opposed   to  reform, 
contend    that  dangerous    changes  have    been  made  in  the 
form  of  their  worship,  particularly  as  it  respects  the  intro- 
duction   of  instrumental  music.     It  is  not  pretended  but 
that  the  organ,  the   instrument  complained  of,  was  intro- 
duced by  the  constituted  authorities  ;  but  the  ground  taken 
is,  that  this  authority  has  been  exercised  to  do  that  which 
is  against  the  provisions  of  the  charter,  which  guarantees 
that    the  Minhog    Sephardim  should    be    a  ritual  of  the 
congregation,  and  that    it  did    not  allow  of  instrumental 
music  as  a  part  of  it.     The  objection  is  to  the  mere  form 
in  which    music  is   used   and    practiced    in   this  congre- 
gation.    I  suppose  it  might  be  admitted,  that  in  its  origin, 
such  a  ritual  was  practiced  without  the  aid  of  instrumen- 
tal accompaniment — but  to  suppose  that  the  exact  kind  of 
music  that  was  to  be  used  in  all  future  time,  had  been  fix- 
ed and  ae^reed  upon  by  the  Jewish  worshipers  who  obtain- 
ed this  charter,  would  be  to  attribute  to  them  an  impracti- 
cable  undertaking.     That  such   music    was  not  used,  is 
certain ;  but  that  it  might  not,  in  the  progress  of  human 
events,  be  adopted,  would  be  an  attempt  to  anticipate  the 
decision  of  posterity,  on  matters  that  must  be  affected  by 
the  progress  of  art,  and  the  general  tone  of  society — and 
which  could  not  be  controlled  by  arbitrary  limitation.     As 
this  was  a  subject  that  could    not  be  well  reached,  much 
less  continually  controlled,  by  the  judgment  of  this  court, 
we  think  the  judge  below  very  properly  excluded  all  evi- 
dence in  relation  to  it.     Evidence   was  offered  on  a  graver 
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subject,  touching  the  faith  and  religions  professions  of  the 
majority  that  introduced  and  established  the  organ.  It 
might  be  sufficient  to  say,  that  the  party  which  has  been 
charged  with  heterodoxy,  in  this  respect,  profess  to  ad* 
here  to  the  ancient  faith  of  the  Jews.  They  do  not  occu- 
py the  position  of  those  who  openly  disavow  the  faith  of 
the  founders  of  the  Synagogue.  If  they  were  to  do  so,  it 
would  be  time  for  the  court  to  say  how  far  it  would  take 
cognizance  of  the  rights  of  the  minority,  under  the  terms 
of  their  charter.  How  can  a  court  ascertain  the  faith  of 
others,  except  by  their  professions  ?  Can  it  be  done  by 
the  opinions  of  others,  and  if  so,  by  whose  opinions  ?  It 
is  said  that  no  two  eyes  can  see  exactly  at  the  same  dis- 
tance ;  and  perhaps  no  two  minds  have  exactly  the  same 
conceptions  of  the  same  subjects,  particulaily  of  mat- 
ters of  faith  and  orthodoxy.  *  The  unexpressed  senti- 
ments of  the  human  mind  are  hard  to  be  found  out,  and 
it  is  a  delicate  office  to  assume  a  jurisdiction  over  its  op- 
erations, when  they  are  to  be  reached  by  the  opinions  of 
others,  or  conjectural  inference.  Expressions  and  acts  may 
give  tolerable  information,  upon  which  the  judgment  may 
act  and  determine. 

In  this  case  suppose  the  Judge  below  had  opened  the 
enquiry  as  to  the  faith  and  doctrines  of  the  dominant  par- 
ty, where  would  he  have  looked  for  information  ?     Surely 
not  to  the  minority,  or  any  others  who  might  occupy  an 
adversary  position.  Could  he  have  trusted  to  the  testimony 
that  might  have  been  procured  and  given  from  other  sects 
and  denominations  of  Jews  in  other  countries  ?  and  if  so, 
should  he  have  consulted  those  who  live  in  Palestine,  in 
Germany,  in  England,  or  in  the  United  States  ?  He  might 
have  assumed  the  power  to  do  this,  but  it  would  have 
been  a  wilderness  of  power,  with   scarcely  a  compass  to 
guide  him.     It  would  have  been  to  go  into  the  labyrinth 
of  curious  and  recondite  learning,  without  a  clue  by  which 
he  could  escape  from  its  bewildering  perplexities.  He  would 
have  had  another  difficulty,  that  is,  to  determine  whose 
testimony  he  would  have  taken,  for  both  parties,  no  doubt, 
had  ready  and  able  advocates  for  their  respective  doctrines. 
It  seems  to  me  it  would  have  been  hard  for  a  civil  magis- 
35 
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trate  to  give  a  definite,  much  less  a  satisfactory,  judgment 
on  such  subjects.  We,  therefore,  concur  in  the  propriety 
of  the  course  pursued  by  the  Judge  below  in  respect  to 
these  matters.  If  the  court  can  be  called  on  to  settle  by 
its  decision  such  disputes,  it  would  be  bound  to  require 
parties  to  conform  to  its  standard  of  faith — a  judicial 
standard  for  theological  orthodoxy ! — Having  made  these  re- 
marks, rather  by  way  of  general  explanation,  than  as  authori- 
tative adjudication,  I  will  proceed  to  state  the  more  definite 
questions  of  a  legal  character  upon  which  the  judgment  of 
the  court  will  be  made  to  turn. 

These  questions  respect  the  resignation  of  twenty-two 
of  the  respondents,  and  the  readmission,  or  election,  of 
themselves  and  twenty-three  others.  Twenty-two  had 
been  members  of  the  congregation,  and  had  a  right  to  all 
the  privileges  and  immunities  of  the  corporation. 

The  first  question,  then,  is,  had  they  at  any  time  and  by 
any  act  voluntarily  surrendered  their  right  of  membership, 
by  doing  that  which  would,  in  the  opinion  of  this  court, 
amount  to  a  legal  resignation  7 

And  secondly-^'-if  so,  were  they  re-admitted  by  the  ex- 
ercise  of  lawful  authority  ? — and  in  connection  with  thi» 
proposition  will  be  considered  the  rights  of  the  other  twen- 
ty-three who  claim  to  have  been  elected  members  at  the 
same  time. 

1st.  It  will  be  necessary  to  look  for  a  moment  at  the 
nature  of  the  interest  of  the  original  corporators  whose 
resignation  is  in  question.  Did  their  rights  depend  on 
membership  ?- — or  were  they  such  that  they  could  not  be 
deprived  of  them  except  by  written  alienation  or  sur^ 
render  1  It  was  suggested  in  argument,  that  having  con^ 
tributed  their  money  to  buy  a  burial  ground  and  erect  a 
building  as  a  place  of  worship,  they  had  something  like  a 
right  of  property  in  the  corporate  fixtures  and  lands.  This 
is  placing  them  in  the  position  of  tenants  in  common  iu 
an  estate,  rather  thap  as  members  of  a  religious  institution. 
Although  they  were  members  of  a  private  corporation  to 
which  they  had  contributed  their  private  funds,  it  must 
always  be  borne  in  mind  that  it  was  an  association  institu«» 
ted  for  religious  purposes.     They  were  admitted  under 
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law,  and  could  be  regulated  and  removed  according  to  laWi 
Their  tenure  must  be  referrable  to  the  terms  of  the  law,  if 
they  can  show  no  independent  right  depending  on  pur^ 
chase.T^The  duration  of  their  membership  in  this  point  of 
view  would  seem  to  limit  their  right*  The  character  as 
well  as  appellation  of  private  corporations  a*re  known  ac^ 
cording  to  the  objects  for  which  they  are  created.  One  of 
the  yiews  of  such  a  Society  in  obtaining  a  charter,  is  for 
the  purpose  of  managing,  with  greater  facility  and  advan- 
tage, the  temporalities  belonging  to  such  a  body.  The 
great  object,  however,  is  the  privilege  of  having  a  self* 
government  in  respect  to  the  end  in  view  of  the  corpora-^ 
tors.  The  enjoyment  of  the  temporalities  is  incident  to 
the  tenure  of  membership,  and  cannot  be  claimed  as  a 
right  in  the  natnre  of  a  legal  interest  in  property.  By  way 
of  illustration,  suppose  a  member  to  be  excluded  from  the 
congregation  by  amotion  legally  conducted  and  efiected 
under  the  by-laws — could  he  still  insist  on  claiming  his 
seat  as  a  voter  or  Yehid,  or  could  he  insist  on  other  privi- 
leges which  had  been  enjoyed  in  common  with  others  ?  If 
he  could,  it  must  be  in  virtue  of  some  definite  right  which 
he  had  bought  from  the  corporation  as  such.  I  have  no 
doubt  that  a  right  to  a  place  of  burial  could  be  acquired 
by  individual  purchase,  and  it  is  one  which  ought  to  be 
conceded  by  the  corporation  to  all  such  who  are  disposed 
to  claim  it.  Such  interests  as  these,  however,  have  not 
been  presented  to  us,  and  are,  therefore,  not  the  subject 
of  any  distinct  adjudication.  To  have  certain  legal  rights 
by  virtue  of  title  from  the  corporation  is  very  different 
from  claiming  the  privileges  now  in  question!  The  res- 
pondents claim  the  right  to  vote  and  take  a  part  in  the  de- 
liberations of  the  congregation — they  claim  a  right  of  ot 
fice  as  individual  members  under  the  charter  of  a  private 
religious  institution. 

I  think  there  can  be  no  doubt  but  that  such  a  right  may 
be  parted  with  by  voluntary  resignation.  The  question 
is  whether  such  a  resignation  has  been  made  and  accepted 
according  to  law,  and  in  a  way  to  be  obligatory  on  all  the 
parties  to  this  controversy.  To  make  it  so,  there  must  have 
been  both  a  resignation,  cum  animo^  and  an  acceptance  of 
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it  on  the  part  of  the  acting  and  responsible  government  at 
the  time. — No  overt  act  of  resignation  in  writing  or  deed 
was  ever  made.  If  it  ever  took  place,  it  was  to  be  implied 
from  acts  and  conduct,  both  in  reference  to  the  then  exist* 
ing  Constitution  (that  of  1837,)  cmd  the  general  principles  of 
law.  It  was  suggested  in  argument  that  the  motives  of  the 
seceders  in  leaving  the  congregation  were  not  to  give  up 
their  membership,  but  to  manifest  their  indignant  displea- 
sure at  what  they  regarded  irreligious  innovations,  and 
with  a  view  of  arousing  attention  on  this  subject.  What^ 
ever  may  have  been  their  purpose  must  be  judged  of  by 
their  acts^  and  the  presiding  Judge  left  this  as  a  question 
of  fact  to  be  determined  by  the  jury.  If  the  act  of  resig- 
nation could  be  completed  by  parol  only,  the  course  of  the 
judge  was  entirely  correct,  and  the  verdict  of  the  jury 
should  settle  the  question.  Then  the  question  occurs,  can 
an  office  or  right  of  membership  in  a  corporation  be  sur- 
rendered by  parol? 

That  resignation  may  take  place  by  parol,  and  may  be 
implied  from  the  acts  of  the  parties,  seems  to  be  pretty  well 
established  by  authority.     In  the  case  of  Rex  vs.  Rippon^ 

1  Lord  Ray.  663,  the  question  was  much  discussed,  and  it 
was  held  that  an  alderman,  by  a  verbal  declaration,  and 
withdrawing  at  the  time  from  the  Council  room,  had  re- 
sigfied  his  office,  and  that  it  had  been  accepted  by  the 
election  of  another.  I  will  save  myself  the  trouble  of  re- 
citing the  language  of  the  different  authorities  on  the  point, 
and  will  only  cite  the  books  in  which  they  may  be  found. 

2  Sal.  443 ;  Angell  and  Ames,  254,  265,  256 ;  Wilcock,  238, 
239,  240 ;  2  Kyd.  460.  These  authorities  recognise  the 
necessity  of  acceptance  to  make  the  act  of  resignation  en- 
tirely obligatory.  The  different  acts  of  the  parties  touch- 
ing  this  point  were  fully  brotight  to  the  view  of  the  jury 
by  the  presiding  Judge.  At  the  time  the  respondents  left 
the  congregation  (in  the  summer  of  1840,)  the  Constitu- 
tion of  1840  was  not  adopted — and  therefore,  the  provi- 
sion  of  that  instrument  requiring  resignation  to  be  made 
by  letter,  was  not  of  force.  The  respondents  acted  under 
the  Constitution  of  1837,  or  must  have  felt  themselves 
bound  by  the  general  laws  of  the  land.     The  12th  article 
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of  thai  Constitution  contains  an  inhibition  against  all  Is- 
raelites from  combining  to  erect  another  Synagogue  within 
five  miles  of  Charleston,  under  the  penalty  of  ''their  being 
deprived  of  becoming,  or  remaining,  members  of  the  Syna- 
gogue." In  defiance  of  this  provision,  after  the  organ  was 
erected,  the  respondents,  whose  resignation  I  am  now 
considering,  seceded,  and  joined  themselves  with  some 
other  Israelites  into  a  distinct  society  called  "Sbeareet 
Israel."  This  body  had  a  separate  place  of  meeting,  made 
arrangements  to  build  another  Synagogue,  ceased  to  attend 
corporate  meetings,  and  made  no  contributions.  They  did 
not  claim  to  be  members,  but  as  strangers  applied  to  be 
admitted  under  the  authority  of  the  then  existing  govern- 
ment. In  all  this  the  corporation  and  trustees  acquiesced. 
They  did  not  summon  the  defendants  to  attend  meetings, 
neither  exacted  of  them  fines  or  subscriptions,  nor  in  any 
manner  did  they  treat  them  as  members.  A  new  Consti- 
tution was  formed  (a  very  important  measure,  and  one  in 
which  all  the  members  interested  in  the  fate  of  the  institution 
might  be  supposed  to  have  a  deep  concern.)  If  they  had 
considered  themselves  as  members  they  should  have  been 
present  to  resist  dangerous  changes,  if  any  had  been  pro- 
posed, and  this  ought  to  have  been  their  course  if  they  in- 
tended to  continue  their  relation  to  the  Society,  and  to  take 
a  responsible  part  in  its  deliberations.  They  did  not  at- 
tend, nor  were  they  summoned  to  attend.  This  will  go 
to  shew  that  they  had  ceased  to  perform  the  duties  of 
regular  members,  and  that  those  who  remained  in  the 
government  of  the  corporation  had  ceased  to  regard  them 
as  voting  corporators.  There  seems  to  have  been  a  mutu- 
al understanding  as  to  the  relation  of  the  respondents — 
they  acted  as  though  they  were  not  members,  and  the 
other  party  treated  them  in  like  manner.  From  this  it 
might  well  have  been  concluded  that  resignation  had  been 
made  on  one  part,  and  acceptance  on  the  other.  But 
finally,  the  respondents  applied  for  re-admission.  Why 
did  they  do  so,  if  they  regarded  themselves  as  temporary 
seceders  eum  animo  revertendi  7  This  application  was  a 
practical  commentary  on  their  previous  understanding,  and 
amounts  to  recognition  of  their  surrender  of  corporate 
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privileges  incident  to  membership.  Ex  parte  Chray^  Bail. 
Eq.  77 ;  Hunt  vs.  Elliott j  lb.  90.  For  three  years  the 
defendants  refused  to  perform  the  duties  of  members,  and 
during  that  time  the  other  party  treated  them  as  strangers. 
Can  it  be  well  supposed,  then,  that  the  defendants,  during 
the  whole  of  that  time,  acted  upon  the  consciousness  of  re- 
served and  enforceable  rights  ?  Taking  all  these  facts  to- 
gether, I  think  the  jury  were  well  authorised  to  come  to 
the  conclusion  that  is  evinced  by  their  verdict. 

The  second  question  brings  up  very  important  matters 
for  consideration ;  and  requires  the  court  to  look  itito  the 
original  character  of  the  government  of  this  corporation  as 
it  is  prescribed  by  the  charter,  and  into  its  organization  as 
it  is  regulated  by  the  by-laws.  The  charter  is  the  funda- 
mental law,  and  the  by-laws  must  be  looked  to  fer  the  pur- 
pose of  ascertaining  the  mode  of  existence  or  the  manner 
of  administering  the  corporate  government  under  the  law 
of  its  creation. 

By  the  2d.  clause  of  the  charter,  the  corporation  has  a 
right  to  hold  lands,  and  so  forth — to  make  such  rules  and 
by<-laws  for  the  rule  and  government  of  the  same,  and  for 
the  election  of  members,  and  so  forth — to  appropriate  mo- 
ney for  the  support  of  children,  and  so  forth,  ^  as  shall 
be,  from  time  to  time,  agreed  upon  by  the  adjunta  of  said 
corporation,  or  meeting  of  the  Elders  thereof,  chosen  by 
the  said  corporation^^  By  the  3d.  clause,  the  corpora- 
tion has  a  right  to  hold  personal  estate,  and  to  appropriate 
the  funds  arising  therefrom^  ^'  in  such  manner  as  may  be 
determined  by  the  said  adjunta  or  Elders  of  the  corpora- 
tion, and  to  appoint  and  choose  and  displace  and  remove, 
and  to  supply  such  ministers,  officers,  <&c.  and  to  appoint 
such  salaries  for  their  labor  and  services  out  of  the  funds 
thereof,  as  the  said  corporation  shall,  from  time  to  time, 
approve  and  think  fit." 

Now,  here  it  is  clear  that  the  power  to  create  all  the 
departments  of  corporate  government,  with  the  ultimate 
right  of  remodeling  it,  or  removing  officers,  is  given  to  the 
corporation  at  large;  with  this  qualification,  (clumsily 
CKpressed)  that  the  by-laws  are  to  be  made  and  submitted 
to  the  adjtmta  for    their  approval     Before  the  adjuntci 
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could   exercise   this   ofiBce  of  approval,  they    had  to  be 
brought  into  existence  by  the  choice  of  the  corporation. 
When  once  created,  that  body  formed  a  part  of  an  organ- 
ised goyernment,  and  may  have  had  the  power  of  approval 
or  veto  quoad  the  subjects  submitted  to  them.     The  pow- 
er of  creation  and  amotion  is  clearly  reserved  to  the  cor- 
poration itself.     Under  any  construction  that  can  be  given, 
the  adjunta  was  not  an  independent  integral  part  of  the 
corporate  government  to  do   any  other  acts  than  such  as 
were  committed  to  its  limited  authority.     By  the  terms  of 
the  charter,  it  was  pre-supposed  to  be  a  necessary  and  im- 
portant  department   of   government.      But   the   original 
power  of  making  by-laws,  or  the  power  of  electing  officers, 
was  not  given  to  it.     Whether    these   powers  might  not 
have  been  given  to  it  by  the   legislative  consent  of  the 
xvhole,  I  shall  not  now  undertake  to  determine.     It  never 
has,  as  far  as  we  know,  undertaken  the  exclusive  authority 
of  legislation ;  and  if  it  possesses,  or  ever  possessed,  the 
power  of  electing  officers  or  members,  it  must  be  in  virtue 
of  by-laws  th^^  have  conferred  upon  it  such  powers.    The 
mode  of  exercising  its  powers  must,  therefore,  be  traced  to 
the  by-laws  which  have  been   adopted  under  the  sanction. 
of  its  approval.     These  by-laws,  or  constitutions,  as  they 
are  termed,  must  prescribe  a   rule  of  conduct,  as  well  for 
themselves,  as  for  all  the  members  of  the  corporate  body. 
For  if  a  charter  has  described  the  mode  in  which  by-laws 
shall  be  made  and  adopted  in  order  to  their  validity,  that 
mode  has  been  pursued,  that  is,  supposing  the  adjunta 
spoken  of  in  the  charter  to  be  the  same  as  the  trustees 
that  are  recognised  and  appointed  under  the  Constitutions 
of  1837  and  1840.     Here  it  may  be  observed  in  passing, 
that  from  the  circumstance  that  there  is  now  a  doubt  as  to 
who  were  the  adjunta  under  the  charter,  we  cannot  be 
certain  of  many  matters   connected  with  the  original  his^ 
tory    of  the  Synagogue,  either  as  it  respects  its  secular 
g-overnment,  or  its  religious  rituals.     But  I  will  assume, 
what  was  rather  conceded  in  argument,  that  the  Board  of 
Trustees   answer,    in   character,    to  the   original  adjunta 
spoken  of  in  the  charter.     If  so,  that  body,  under  the  by- 
laws, had  only  derivitive  existence  and  qualified  functions, 
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and  could  only  do  business  under  the  authority  that  sur^ 
rounds  it.  The  great  question  is,  how  can  it  assume  an 
organised  existence  for  the  purpose  of  exercising  its  con- 
ceded functions  ?  Can  that  be  done  in  a  manner  different 
from  that  strictly  prescribed  in  the  Constitutions  ? 

Human  wisdom  is  shewn  in  nothing  more  strongly  than 
when  reason  and  deliberation,  by  previous  laws,  have  inter- 
posed restraints  on  the  excesses  of  passion,  or  have  inter- 
posed guards  against  the  dangers  of  irregularity  and  pre- 
cipitation. All  well  digested  codes  of  laws  are  framed  in 
reference  to  these  ends.  That  system  of  government, 
whether  of  a  private  corporation,  or  of  an  empire,  that 
has  but  one  single  independent  department,  that  may  move 
by  its  own  spontaneous  action,*  and  which  requires  no  con- 
currence with  another,  has  within  it  either  the  principles 
of  an  irresponsible  despotism,  or  it  is  one  that  will  be 
driven  from  one  extreme  to  another  by  the  wild  impulses 
of  caprice  and  tumult.  A  subordination  and  concurrence 
of  action  afford,  by  the  delays  which  they  occasion,  and 
by  the  forms  that  must  be  observed,  some  security  against 
the  dangers  of  irregularity  and  precipitation.  If  all  will 
act  in  obedience  to  previous  law,  they  will  avoid  the  temp- 
tations of  sudden  excitement,  and  will  only  do  what  they 
agreed  should  be  done  when  reason  and  concord  were 
their  counsellors.  I  will  now  proceed  to  the  enquiry  as 
to  what  powers  have  been  conferred  on  the  different  func- 
tionaries of  this  corporation  by  their  constitutions.  When 
no  definite  class  has  original  authority  under  a  charter, 
the  powers  of  government  reside  in  the  body  at  large. 
Ang.  &  A.  178. 

The  power  of  making  by-laws  as  rules  of  prominent 
government,  was  given  by  the  charter  to  the  entire  body  of 
the  responsible  corporators  in  the  case  before  us ;  and  that 
has  never  been  parted  with  by  any  by-law  conferring  it  od 
any  definite  class.  The  general  provisions  of  the  consti- 
tution are,  that  after  the  trustees  have  been  chosen,  they 
shall  have  the  powers  therein  enumerated,  (all  of  which 
are  essentially  administrative  or  judicial)  with,  perhaps, 
these  exceptions,  that  of  appointing  a  Pamass,  and  electing* 
or   receiving   new    members.     These   latter   powers  are 


Charleston,  January,  1846.  281 

those  which  are  mostly  concerned  in  this  controversy. 
The  power  of  electing  a  President  is  naore  instrumental 
than  original,  for  when  the  President  is  appointed,  he  is 
invested  with  authority,  not  under  the  trustees,  but  under 
the  constitution.  He  is  a  constitutional  officer  appointed 
by  one  of  the  departments  of  government.  But  once  he 
gets  his  appointment,  he  is  required  to  exercise,  exclusive- 
ly,  many  important  functions  upon  his  independent  respon* 
sibillty — ^without  the  control  of,  or  co-operation  with,  any 
one  else.  In  the  creation  of  the  different  officers,  the 
process  is  from  the  body  at  large,  through  the  Board  of 
Trustees,  to  the  Parnass.  But,  for  the  purposes  of  organi- 
zation, the  order  is  inverted,  and  the  Parnass  is  the  effi- 
cient agent  for  bringing  into  activity  and  official  form  the 
other  powers.  He  is  the  nucleus  of  organization.  Ac- 
cording to  the  mode  prescribed,  he,  and  he  alone,  is  to 
summon  the  trustees,  and  when  assembled  under  his  sum-^ 
moos,  he  presides  over,  and,  for  some  purposes,  forms  a 
part  of  them. 

Without  being  summoned  together,  the  Board,  as  indi- 
viduals, have  no  official  authority,  nor  have  they  any 
original  authority  at  all,  either  under  the  charter  or  the 
by-laws.  As  a  body,  it  is  the  creature  of  legislative  en- 
actment or  corporate  appointment,  and  as  such,  must  be 
bound  by  the  mode  of  proceeding  implied  or  expressed  in 
their  appointment.  If  they  were  to  assemble  by  the  call 
of  their  president,  or  in  any  other  way  than  that  definite- 
ly provided  for,  and  were  to  undertake  by  legislation  to 
give  themselves  power,  it  would  be  a  usurpation,  and  all 
acts  done  under  such  an  exercise  of  authority  would  be 
void.     Ang.  &  A.  199.     4  Burrow,  2190. 

So,  too,  all  elections  that  may  have  taken  place  under 
such  authority,  upon  an  implied  acquiescence  of  other  parts 
of  the  corporation,  would  be  illegal.  To  do  any  thing, 
they  must  shew  their  authority  by  express  grant.  How 
then  do  the  trustees  get  their  power  to  elect  ?  Why,  in  the 
same  way  that  they  get  their  power  to  assemble.  Tbey 
could  not  do  either  the  one  or  the  other,  without  delega- 
ted authority.  I  shall  not  enquire  here  whetherihe  power 
delegated  to  that  body,  of  electing  members,  or  for  any 
36 
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other  purpose  specified,  was  repugnant  to  the  charter.     It 
may  be  conceded   that  the  corporation,  having  the  original 
power,  had  a  right  to  have  it  exercised  in  such  manner  as 
they  might,  think  proper.     Let  it  be  conceded,  then,  that, 
by  the  constitution  of  1840,  the  trustees  have  the  right  to 
elect  members.     How  are  they  to  proceed  to  go  into  an 
election  ?     If  a  majority  were  to  assemble  without  sum- 
moning the  others,  it  would  be  an  illegal  assembly  for  any 
purpose,  either  for  that  of  administration  or  election.     By 
their  own  agreement,  under  the  by-laws,  they  have  subjec- 
ted themselves  to  the  power  of  the  President,  so  far  as  re- 
gards  their   assuming  the   form  of  official   organization. 
The  power  of  the  President  is  distinguishable  from  his 
duty.     He  has  the  power  to  call  the  Board  together  as 
often  as  he  may  think  proper.     It  is  his  duty  to  do  so  once 
a  month,  or  on  the  application  of  three  members  o{  the 
Board.     He  is  the  executive  organ  to  do  this,  like  many 
other  acts  conferred  upon  him,  or  incident  to  his  office. 
On  failure  to  perform  his  duty,  can  one  member  take  his 
place  of  issuing  the  summons  ?     If  one  could  not,  could 
two  or  three  do  it  ?     Ordinarily,  it  is  conceded,  this  could 
not  be  done,  and  where  the  President  is  willing  to  per- 
form his  duties,  it  would  follow  that  the  trustees  had  no 
right  to  assemble  on  their  own  accord.     But  the  ground 
taken  is,  that  although  they  cannot  supercede  the  power 
of  the  President  when  he   is    willing  to  exercise  it,  they 
may  assemble,  and  be  a  legal  body,  in  spite  of  the  Presi- 
dent, on  his   refusal  to  call  them  together  in  the  manner 
pointed  out  in  the  Constitution.     The  assumption   is  to 
transfer  to  the  Board  itself,  by  its  own  spontaneous  action, 
the  power  of  the  President  in  the  contingency  supposed. 
This  assumption  is  the  hinge  of  the  case.     The  re-admis- 
sion of  the  twenty-two  who  had  resigned,  and  the  original' 
admission  of  the  other  twenty-three,  depends  on  this  nar- 
row proposition,  whether   the   meeting   of  the  Board  of 
Trustees  on  the  6th  of  May,  1843,  was  legal  or  not.     That 
meeting   was  not,  in    fact,   called   by  the   constitutional 
officer,  but  was  brought  about  by  the  trustees  themselves. 
The  difference   between  such  a  meeting  as  this  and  one 
called  on  the  authority  of  the  President,  is  very  obvious. 
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A  meeting  called  by  the  President  would  be  obligatory  on 
all,  whether  present  or  absent,  because  all  have  agreed  to 
the  legality  of  such  a  meeting  in  the  solemn  form  of  law. 
That  being  known  to  all,  would  be  obligatory  on  every 
one.  And  at  a  time  of  great  excitement,  requiring  the 
best  counsel  of  the  constituted  authorities,  a  meeting 
called  by  the  President  would  have  been  attended  by  all 
the  trustees  ;  whilst  that  called  by  the  trustees  themselves 
might  be  secretly  convened,  and  might  consist  of  only  those 
who  were  of  the  same  opinion  or  the  same  way  of  thinking. 
In  such  a  meeting,  there  would  not  likely  be  any  thing 
like  a  discussion  favorable  to  any  but  previous  determina- 
tion. 

It  seems  that  the  President  refused  to  call  the  'f^rustees 
together,  on  the  application  of  the  requisite  number,  in 
consequence  of  certain  resolutions  ofiered  by  Mr.  Cardozo, 
on  the  2d  May,  1843.  It  is  not  my  province,  as  a  magis- 
trate, to  question  the  motives  of  the  mover  of  these  resolu- 
tions, or  to  arraign  the  good  faith  of  the  President  in  obey- 
ing them.  I  do  not  regard  the  resolutions  as  imposing 
the  obligations  of  a  constitutional  by-law,  nor  such  as' 
would  repeal  former  by-laws  having  the  character  of  con- 
stitutional provisions.  They  were  adopted  in  full  assem- 
bly, and  by  the  legislative  body  of  the  corporators,  but 
that  body  not  being  summoned  for  constitutional  purposes, 
had  at  the  time  no  right  to  assume  a  jurisdiction  beyond 
the  objects  for  which  it  was  summoned  together.  In  this 
respect,  it  was  a  good  meeting  for  limited  purposes.  Al- 
though the  resolutions  may  not  have  had  the  obligation  of 
constitutional  authority,  they  may,  nevertheless,  be  regar^ 
ded  by  the  President  as  containing  imposing  instructions 
as  to  his  duty.  They  seem  to  have  been  regarded  by  him 
as  a  virtual  isuspension  of  his  authority  to  call  a  meeting 
of  the  trustees.  The  question  again  recurs,  could  (here 
be  a  Tegular  and  legal  meeting  of  the  trustees  without  the 
call  of  the  President?  All  corporate  powers,  especially 
SQch  as  are  conferred  on  a  select  body,  must  be  strict- 
ly pursued,  and  in  nothing  so  much  as  in  the  manner 
of  assembling  to  do  business. — Rex  vs.  Head,  4  Bur.  2515; 
Ang.  and  A.  178,  179.     To  render  the  acts  of  such  a  body 
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Talid,  not  only  notice  must  be  given,  but  the  authority 
must  be  by  some  one  authorized  to  assemble  the  body. 
An  election  to  fill  the  vacancy  of  an  Alderman,  without 
the  summons  of  the  Mayor,  is  void. — Macbell  vs.  Nevinsonj 
2  Lord  Ray.  1357.  In  that  case  the  Common  Council  had 
met  as  by  accident,  and  had  proceeded  to  an  election.  It 
was  held  void ;  because  the  summons  for  the  purpose  had 
not  been  duly  made  by  the  Mayor. — Ang.  and  A.  276 ; 
Eyd,  432 ;  11  East,  84.  These  authorities  go  to  shew 
the  strictness  of  the  English  Courts,  in  their  judgments 
upon  such  cases.  In  one  of  the  cases  on  this  subject — 
that  in  4  Burrow,  2204 — ^the  corporation  consisted  of  a 
Mayor,  Jurats,  and  Common  Council.  The  jurats  had 
the  power,  after  they  were  chosen,  to  elect  one  of  their 
number  to  act  as  mayor.  Now,  in  a  body  thus  constituted, 
there  could  be  no  meeting  without  the  summons  of  the 
mayor. 

But  it  is  contended,  and  contended  with  great  force, 
that  in  the  case  before  the  Court,  the  President  was  not, 
like  the  Mayor,  an  integral  part  of  the  corporation.  It 
seems  to  me  quoad  the  powers  vested  in  him,  he  bad 
an  independent  authority*  Both  constitutions  recognise 
him  as  an  important  executive  officer,  who  is  required  to 
act,  on  many  important  occasions,  upon  the  dictates  of  his 
own  judgment,  without  the  concurrence  of  any  one  else, 
and  in  calling  together  the  trustees,  no  one  else  had  any 
substantive  power  but  himself.  A  portion  of  the  trustees 
might  exercise,  by  their  application  under  the  constitution, 
an  advisory  power,  which,  it  is  pre-supposed,  should  be 
yielded  to  on  his  part ;  but  it  is  not  sCbsolutely  imperative, 
nor  does  it  exist  in  such  a  form  as  to  be  capable  of  enforce* 
ment  by  the  exercise  of  any  power  under  the  law.  If 
there  had  been  a  particular  day  named,  in  the  by-laws,  for 
the  meeting  of  the  trustees,  a  meeting  by  them  would  have 
been  valid  without  the  summons  or  presence  of  the  Presi* 
dent.  No  time  being  prescribed,  all  meetings  must  be  had 
by  the  authority  of  the  executive  officer  or  his  legal  sub- 
stitute. 

The  conclusions  to  which  I  have  arrived,  from  general 
authority  as  well  as  the  construction  of  the  by-laws,  may 
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be  thus  stated.  The  charter  does  not  give  the  election  of 
members  to  the  trustees.  If  they  have  that  power,  it  is 
vested  in  them  by  the  constitution  of  1840  ;  but  the  same 
instrument  provides  that  they  shall  not  meet  for  that  or 
any  other  purpose  unless  convened  by  the  President. 
Their  meeting  having  been  effected  without  the  authority  of 
the  President,  its  proceedings  must  be  held  illegal  and  void. 
The  defendants  derive  their  rights  of  membership  from  the 
acts  of  this  body,  or  the  acts  of  subsequent  assemblies  that 
trace  their  authority  to  it.  The  subsequent  meetings  of 
the  Yehedim  cannot  sanctify  what  was  already  illegal.  A 
derivative  right  cannot  be  better  than  the  origin  whence  it 
proceeds.  Where  the  base  is  deficient,  the  superstructure 
cannot  mend  it. 

Let  it  not  be  understood,  or  in  anywise  inferred,  that  it 
is  my  design  to  throw  any  moral  blame  on  the  conduct  of 
the  four  trustees  who  brought  about  the  election  of  the 
defendants.  I  have  every  reason  to  believe  that  they  were 
engaged  in  an  honest  strug^e,  to  carry  out  plans  for  the 
preservation  of  what  they  regarded  their  ancient  faith  and 
forms  of  worship.  They  have  many  claims  upon  the  tol- 
eration and  respect  of  the  dominant  party.  In  matters 
not  really  essential,  concession  would  seem  to  be  a  becom- 
ing course  of  conduct. 

It  was  said  in  argument  (and  it  should  be  here  remark- 
ed that  this  case  has  been  argued  with  uncommon  learn- 
ing and  ability,)  is  it  reasonable  that  a  single  individual, 
like  the  President,  shall  stop  the  whole  operation  of  the 
corporate  government,  as  it  should  be  exercised  in  contem- 
plation of  the  constitution  ?  Suffice  it  to  say,  that  I  feel 
bound  to  be  governed  by  its  literal  and  expressed  provi- 
vions. 

The  greatest  of  the  ancient  republics  could  be  arrested 
in  its  legislation  and  most  important  undertakings,  by  the 
veto  of  a  single  officer.  In  the  midst  of  peril  and  excite- 
ment, it  was  the  duty  of  the  Tribune  to  remain  cool ;  and 
the  people  felt  that  there  was  safety  in  the  fulfilment  of 
this  conservative  trust.  Such  a  power,  in  some  form, 
seems  necessary  in  the  construction  of  all  well  organized 
corporations.     Whether  it  has  been  wisely  or  unwisely  ex- 
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ercised  in  the  case  under  consideration,  it  is  not  my  pro- 
vince to  determine. 

•From  the  views  which  have  been  taken,  the  motion  to 
set  aside  the  decision  below  is  refused  by  a  majority  of  this 
Court. 

O'Neall,  Evans    and  Wardlaw,  JJ.    concurred. 


JR.  C  Swindler,  survivor ,  vs.'  Hilliard  ^  Brooks. 
P.  P.   Chambers  ^   Co.  vs.   the  same. 

The  owners  of  a  steamboat  employed  in  carrying  goods  for  hire, 
between  Charleston  and  Columbia,  are  common  carriers. 

A  common  carrier  may  limit  his  liability  by  a  special  contract 

Defendants,  common  carriers  by  steamboat,  running  between 
Charleston  and  Columbia,  gave  to  the  plaintiffs,  shippers  of  cotton, 
bills  of  lading,  containing  the  following  exceptions :  1st  bill;  "dan- 
gers of  fire  and  navigation  only  excepted."  2nd  bill,  "  unavoidable 
accidents  of  navigation  and  fire  excepted."  The  cotton  was  burnt 
on  board  the  boat  Held,  (1)  that  '*  dangers  of  fire,"  and  "  unavoida- 
ble accidents  of  fire,"  meant  the  same  thing ;  and  (2)  that  the  term 
''  fire"  meant  any  fire,  and  was  not  restricted  to  fire  originating  from 
the  furnace  of  the  boat 

Common  carriers  cannot,  by  any  special  contract,  exempt  them- 
selves from  liability  for  losses  arising  from  negligence  ;  and  where 
there  is  a  special  acceptance,  the  onus  of  shewing,  not  only  that  the 
cause  of  the  loss  was  within  the  terms  of  the  exception,  but  also,  that 
there  was  no  negligence,  lies  on  the  carrier.  \  ^ 

Before  O'Neall,  J.  at  Charleston,   Spring  Term,  1845. 

In  the  case  of  Swindler  against  Hilliard  &  Brooks,  the 
report  of  the  presiding  Judge  is  as  follows : 

"  This  was  an  action  against  the  defendants,  the  owners 
of  the  steamer  Kershaw,  on  the  following  receipt.  "  Re- 
ceived, Columbia,  Dec.  11th,  1848,  from  Calmes  <&  Svin- 
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dler,  in  good  order,  on  board  the   steamer  Kershaw,  one 
hundred   bales  coHon,  marked  as  in  the  margin,  to  be  de- 
livered in  like  good  order  and  condition,  unto  Messrs.  R. 
<&  J.  Caldwell,   Charleston,  S.  C.     They  paying   seventy- 
five  cents  (75)  per  bale    freight    for  the  same,  darigers  of 
fire  and  navigation  only^  excepted,^^     The  cotton  never 
reached  its  destination.     One  of  the  plaintiff's  witnesses 
was  asked  if  he  had  not  heard  the  plaintiff  say  the  cotton 
and  boat    were   burnt,   as  she  lay  at  Singleton's  landing, 
where  she  had  stopped  on  her  way  from  Granby,  (where 
the  plaintiff's  cotton  was  shipped)  to  Charleston.     He  said 
he  had.     The  value  of  the  cotton    was  proved.     So  was 
the  death  of  Mr.  George  B.  Calmes,  of  the  firm  of  Calmes 
&  Swindler,  after  the  institution    of  this  suit.     Here  the 
plaintiff  rested  his  case.     The  defendants   called  no  wit- 
nesses.    After    argument,  the    case  was  submitted  to  the 
jury,  who  were  instructed,  that  the  defendants,  the  owners 
of  a  steamboat,  carrying  produce  or  merchandize  for  freight, 
were   common    carriers ;  and  as    such,  without   a  special 
contract,  would  be  liable  to  all  losses,  except  such  as  arose 
from  the  act  of  God,  or  the  enemies  of  the  country.    But 
that  they  could   vary  this    general  liability   by  contract. 
The   receipt  in  this  case  was  such  a  contract ;  and  by  its 
stipulations,   the    defendants'  liability    was    to   be  tested. 
What  was   meant  by   the  dangers  of  navigation  and  fire  ? 
As  to  the  dangers  of  navigation,  I  thought   nothing  more 
was  meant  than  such  dangers    as  those  which    would  in 
all  cases  exempt   a  carrier.     They  were    the  act  of  God. 
Such  as  running  upon  an  unknown    rock  or  snag  in  the 
usual  boat  channel.     By  the  dangers  of  fire,  I  understood 
to  be  meant,  the  dangers  of  fire  which  arose  from  the 
boat  being  propelled  by  steam,   and  which  made  fire  a  ne- 
cessary but   dangerous  element  to  her  navigation.     I  said 
nothing  to  the  jury  in. this  case,  about  usage  entering  into 
my  construction  of  the  contract,  for  I  knew  nothing  about 
the   usage ;  in  a  subsequent   case   there  was    some   proof 
about  usage,  and  in   that  case  I  may  have  said  something 
about  it,  which  even  then  the  counsel  must  have  misun- 
derstood, and  in  that  way  occasioned  one  of  the  grounds 
of  appeal  in    this  case.     The  jury  were  told,    if  they  be- 
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lieved  that  the  boat  and  cotton  were  burnt  from  fire  origi* 
nating  from  the  use  of  it  in  propelling  the  boat  by  steam, 
that  the  defendants  were  not  liable,  otherwise  that  they 
would  be.  I  may  have  said  to  the  jury,  in-commenting  on 
the  facts,  that  the  circuQistance  that  the  boat  was  burnt 
when  she  was  not  in  motion,  might  induce  them  to  think 
that  the  fire  could  not  have  had  its  origin  from  that  used  in 
producing  steam  to  propel  the  boat.  But  I  also  said  to 
them,  it  was  equaliigr  true  the  fire  might  have  escaped  from 
the  furnace  while  fire  was  there  employed  to  heat  the  boil- 
ers, and  lain  dormant  in  the  cotton  or  boat,  until  after  she 
was  at  the  landing,  and  then  broke  out  and  burnt  her  and 
her  cargo ;  and  if  this  was  so,  the  defendants  wore  not 
liable. 

"  The  jury  found  for  the  plaintiff  the  value  of  the  cot- 
ton.    The  defendants  appeal,  on  the  annexed  grounds." 

1.  Because  his  Honor  charged  that  the  defendants  were 
bound  as  common  carriers,  when  there  was  no  evidence 
that  they  were  such  carriers  ;  the  only  carriage  proved  in 
the  case  being  of  the  particular  parcel  of  cotton  covered 
by  this  special  contract. 

2.  Because  his  Honor  charged  that  the  defendants  were 
(notwithstanding  the  saving  of  fire,  and  the  proof  that 
the  loss  occurred  by  fire)  bound  to  prove  that  the  fire  oc- 
curred without  negligence. 

3.  Because  his  Honor,  against  the  plain  meaning  and 
intent  of  the  exception  in  the  bill  of  lading  or  boat  re- 
ceipt, upon  which  this  action  was  brought,  charged  the 
jury,  that  the  exception  of  "  fire"  was  to  be  limited  to  fire 
arising  from  the  steam  engine. 

4.  Because  his  Honor  construed  this  bill  of  lading  (as 
he  stated)  upon  his  view  of  the  usage  which  had  grown 
up  in  the  country,  to  insert  such  exceptions  in  steamboat 
receipts  or  bills  of  lading,  when  no  evidence  was  offered  at 
the  trial,  to  prove  such  usage  or  to  explain  it,  and  not  ac- 
cording to  its  own  terms  and  import. 

5.  Because  his  Honor  charged,  that  if  the  steamboat  had 
been  on  her  voyage  and  the  fire  had  occurred  from  a  sparlc 
escaping  from  the  machinery,  that  would  have  been  with- 
in the  exception ;  but  as  the  steamer  was  lying  at  a  land- 
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ing  when  the  fire  occurred,  it  was  not  within  the  excep- 
tion. 

6.  Because  his  Honor  charged  the  jury,  that  in  this  case 
it  was  incumbent  on  the  defendants  to  prove  that  the  loss 
occurred  from  fire  from  the  steam  engine,  and  without 
negligence  on  their  part^  otherwise  the  verdict  must  be  for 
the  plaintiff  upon  the  proof  offered. 

7.  Because  the  verdict  is  contrary  to  law  and  the  evi* 
dence  in  the  case. 

In  the  case  of  Chambers  against  Hilliard  &  Brooks,  the 
report  of  the  presiding  Judge  is  as  follows  : 

"  The  defendants  were  the  owners  of  the  steamer  Ker- 
shaw. They  received  on  board  of  her  from  the  plaintiffs, 
seventy-two  bales  of  cotton,  for  which  they  gave  the  fol-* 
lowing  receipt:  "Received,  Columbia,  December  14th, 
1843,  of  P.  P.  Chambers  <&  Co.  in  good  order,  on  board 
steamer  Kershaw,  seventy-two  bales  of  cotton,  marked  as 
in  margin,  to  be  delivered  in  like  good  order  and  condi- 
tion to  J.  S.  Chambers,  Charleston,  S.  C,  he  paying  75 
cents  per  bale  freight  for  the  same,  unavoidable  accidents 
of  navigation  and  fire    excepted." 

"  The  boat  left  Granby  on  the  morning  of  the  14th  of 
December,  at  half  past  10.     She  reached  Singleton's  land- 
ing at  12   meridian,  where  she  stopped  for    freight,   and 
shipped  on  her  upper  deck  140  bales  of  cotton,  packed  in 
cotton  cotton-bagging,  belonging  to  Mr.  Singleton.     Imme- 
diately on  her  arrival,  the  fire  was  extinguished,  carefully 
.  raked  out  of  the    furnaces,  and  fresh  wood  put  in,  so  as 
to  be  ready  for  a  very  early  start  the  next  morning.     The 
hands,  with  the  exception  of  Moses,  who    had  been  sick, 
were  up  all  the  night  before,  loading,  at  Granby.     They 
completed  loading  Singleton's  cotton    about   dark,  on  the 
14th.      They  cooked  their  supper  on  board.     The  watch- 
man, Moses,  a  negro  man  of  Mr.  Hilliard's,  was  pnt  upon 
duty    between  7  and  8 ;  for  the  mate,  Blin,  whose  duty  it 
was  to  set  the  watch,  said  he  went  to  sleep  at  half  past  7. 
The  captain  and  all  hands  except  the  watchman  and  engi- 
neer, Duffus.  must  have  gone  to  sleep  about  the  same  time. 
The  boat  was  lying  with  her  head  up  stream,  her  starboard 
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side  next  to  the  bank,  from  which  to  her  deck  was  a  plonk 
about   twenty  feet  long  ;  she  was  fastened  by  a  hawser  of 
about  five  fathoms  in  length.     Duffus  said  that  he  was  up 
reading  in    the  cabin,  until  a  few  minutes  before  the  fire, 
hereafter  to  be  spoken  of;  when  he  went  to  bed  everything 
seemed  to  be  safe,  no  appearance  nor  smell  of  fire.     He 
had  not  been   in  bed  twenty    minutes,  until  he  heard  the 
cry   of  fire ;  jumped  out   of  bed   and  ran   down  ;  found 
the  fire  had  broken  out    three  bales  abaft  the  boilers,  and 
immediately  beneath  the  ptomenade  deck ;  the  hands  were, 
when  he  got  down,  pouring  water  on  the  fire ;  he  ran  to 
the  tool   room  to  get  the  hose  of  the   engine — before  he 
could  get  it,  the   smoke  became  so  suffocating  as  to  drive 
him  on    the  deck ;  the  fiames  made   such  rapid  progress, 
that  in  twenty  or  thirty  minutes  the  boat  was  in  a  sheet 
of  flame ;  he  lost  part  of  his  clothing,  saved  two  trunks ; 
the  boat  and  every  bale  of  cotton  was  burnt ;  they  could 
not  scuttle  her,  nor   could  the  small  boat,  which  hung  at 
or  on  her  stern,  be  got  loose  ;  the  axes  were  in  the  tool 
room,  and  the  bulwarks  of  the  boat,  when  loaded,  were  so 
near  down  to  the  water  there  was  no  chance  to  get  un- 
der them  to  scuttle  her.     The  boat  burnt  loose  from  her 
fastening,  and  drifted  into  a  bight  of  the  river,  one  and  a 
half  miles  below,  and  there  sunk.     He  said  it  was  near  10 
o'clock   at  night  when    the  fire  began.     In  most  particu- 
lars,   this  witness's  account   of  the  fire  was  followed  and 
sustained  by  Captain  Chase,  and  the  mate,  Mr.  Blin.  Captain 
Chase  said  he  lost  most  of  his  clothes  and  $500  in  cash ;  Blin 
said  he  lost  his  watch  and  money — saved  one  trunk.  The  ac- 
count by  these  witnesses  of  the  time  of  the  commencement  of 
the  fire,  and  its  progress,  was  very  materially  contradicted  by 
Rucker  and  Davis.     Mr.  Rucker  was  the  overseer  on  the 
plantation  one  mile  below  Singleton's  landing,  on  the  riv- 
er ;  he  said  he  saw  the  fire  at  eight  o'clock,  and  watched 
it  from  that  time  until  eleven  at  night,  when  the  boat  float- 
ed past  him,  as  he  stood  on  the  bank ;  a  part,  he  said,  of 
the  deck  load  was  not  then  on  fire.     While  the  boat  was 
on  fire  he  halloed,  with  the  view  of  exciting  an  answer — 
none  was  given.     Mr.  Davis  was  at  his  plantation,  two  or 
three  miles  above,  on  the  river  ;  he  saw  the  fire  at  seven 
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or  eight  o'clock,  again  at  nine  and  at  ten  o'clock.  Cap- 
tain Chase,  it  was  proved  by  Johnson,  told  him  the  next 
day  after  the  fire,  inranswer  to  his  inquiry  how  the  fire 
got  such  a  start,  that  they  were  all  worn  out  for  the  want 
of  sleep,  from  being  up  the  night  before  at  Granby,  load- 
ing, and  were  asleep,  and  when  aroused,  the  fire  had  made 
such  progress,  that  in  three  minutes  the  promenade  deck 
was  so  hot  that  it  could  not  be  walked  upon.  He  said  to 
him,  that  from  the  first  of  being  on  board  the  boat,  (this 
was  his  first  trip,)  he  told  the  engineer  of  the  danger  of 
her  being  burnt ;  the  sparks,  he  said,  were  escaping  through 
her  brick  work,  fiying  about  in  every  direction^  and  he  felt 

as  if  he  was  in  a  d d  old  powder  mill.     There  was 

proof  that  in  her  previous  trip  the  boat  had  been  run  on 
an  oyster  bank,  and  had  to  be  drawn  ofi*  by  another  boat. 
One  of  the  witnesses.  Harper,  thought  she  sustained  inju- 
ry. But  the  proof,  I  think,  very  clearly  shewed  that  the 
boat  was  a  good  one,  and  in  good  order,  and  in  every  re- 
spect well  found.  The  boat  was  constructed  with  open 
railings  under  her  promenade  deck,  and  above  the  water, 
so  that  her  cargo  of  cotton,  when  on  fire,  would  be  expos- 
ed to  the  action  of  the  air. 

"  There  was  a  great  deal  of  proof  about  the  question, 
whether  there  were  two  rates  of  freight,  one  at  which  the 
freighters  were  their  own  insurers,  and  the  other  at  which 
the  boat  owners  were  to  be  the  insurers.  It  need  not  be 
stated  in  detail.  The  defendants  arranged  with  the  agent 
of  the  Insurance  Company  of  Augusta,  that  cotton  ship- 
ped on  board  their  steam  boats  should  be  insured  by  the 
boat  agent  in  Columbia,  noting  the  fact  of  insurance  on 
the  freight  list.  The  defendant,  Hilliard,  instructed  Sond- 
iey,  the  boat  agent  in  Columbia,  that  when  the  consignors 
desired  their  cotton  insured,  it  would  be  on  paying  12  1-2 
cents  per  bale  above  the  common  freight,  and  noting  the 
fact  of  insurance  upon  the  freight  list.  Mr.  Sondley  and  his 
clerk,  Mr.  Anderson,  thought  this  was  fully  communicated 
to,  and  known  by,  the  usual  shippers  by  the  boat ;  but 
several  of  them,  Swindler,  Nunnamaker  and  Kennedy,  de- 
nied any  such  knowledge.  The  defendants  owned  steam- 
boats on  the  Wateree,  (DeKalb  and  Wateree  ;)  they  were 
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navigating  that  river  at  the  same  time  the  Richland  and 
Kershaw  were  on  the  Congaree.  Mr.  Villipigue,  the  agent 
of  the  defendants,  and  by  their  authority,  on  the  15th 
November,  published  an  advertisement  in  the  Camden 
Journal,  stating  that  arrangements  had  been  made  to  in- 
sure all  the  produce  shipped  on  board  those  boats  without 
any  extra  charge  to  the  shippers.  In  no  case  of  Ihe  boats 
running  from  Columbia,  was  insurance  elSected  on  the  cot- 
ton until  after  the  fire.  The  Richland,  a  steamer  belongs 
ing  to  the  defendants,  left,  I  think,  on  the  12th  of  Decem- 
ber ;  her  freight  was  at  75-100 ;  the  Rail  Road,  on  the 
morning  of  the  13th.  came  down  to  75-100 ;  the  charge  on 
it  had  previously  been  $1  per  bale.  To  shew  how  rapidly 
a  boat  loaded  with  cotton  would  burn,  Mr.  Dunning,  from 
Savannah,  who  had  been  the  President  of  a  steamboat 
cohipany,  said  he  was  standing  on  the  wharf  at  Savannah, 
when  a  steamboat  came  to ;  he  heard  the  cry  of  fire,  and 
saw  the  smoke  up  the  river ;  he  stepped  on  board  the 
steamer,  and  ordered  her  to  proceed  up  the  river,  which 
Bhe  did ;  as  they  turned  a  point,  they  discovered  a  tow 
boat  cut  loose  and  floating  down  the  stream ;  every  bale 
of  cotton  was  fully  enveloped  in  flames,  This  was  in 
twenty  or  thirty  minutes  from  the  time  he  heard  the  cry 
of  fire. 

<^  The  case  was  submitted  to  the  jury  under  instructions 
to  the  following  eflect.  The  rule  was  stated  as  to  the 
general  liability  of  carriers ;  but  that  the  parties  had  the 
right  to  make  any  exceptions  to  the  carrier's  liability 
which  they  pleased.  That  here  the  contract  had  made 
the  exception.  It  was  necessary,  in  giving  construction 
to  the  contract,  to  say  what  was  meant  by  unavoidablo 
accidents  of  navigation  and  Jire.  The  unavoidable  accU 
dents  of  navigation  meant,  1  thought,  only  such  as  could 
be  classed  and  considered  as  actus  Deij  as  running  upoa 
an  unknown  rock  or  snag,  in  the  usual  boat  channel. 
What  was  meant  by  the  exception  as  to  fire,  was,  perhaps, 
more  difficult.  If  the  words,  unavoidable  accidents,  were 
to  be  considered  as  qualifying  the  word  fire,  then  it  might 
be  difiicult  to  say  that  any  accident,  resulting  from  fire, 
which  was  not  attributable  to  the  act  of  God,  would   ex^ 
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cuse.  But  I  thought,  construing  the  contract  by  the  sub-  ) 
ject  matter,  it  was  fair  to  conclude  that  ic  was  intended  by 
the  exceptions  to  exempt  the  owners  of  the  boat  from  loss, 
if  the  freight  was  destroyed  or  injured  by  fire  originating 
without  negligence  from  the  use  of  that  element  in  gene- 
rating steam  to  propel  the  boat.  If  the  fire  originated 
otherwise,  then  the  defendants  would  be  liable.  The  jury 
were  told  that  the  burden  was  on  the  defendants  to  shew 
that  the  loss  was  within  the  exception  ;  when  that  was 
.shewn,  they  weie  not  liable,  unless  negligence  was  shewn 
on  the  part  of  those  having  charge  of  the  boat,  and  here 
the  burden  was  on  the  plaintiffs.  This  part  of  the  case 
presented  a  naked  question  of  fact.  The  facts  in  evidence 
were  carefully  arrayed,  summed  up,  and  presented  to  the 
jury.     They  found  for  the  defendants. 

'^  The  plaintifiis  appeal,  on  the  annexed  grounds." 

1.  That  the  defendants  were  bound  to  shew  that  the 
fire  by  which  the  plaintifis'  cotton  was  destroyed,  was  the 
result  of  unavoidable  accident ;  and  not  the  slightest  proof 
having  been  offered  of  the  oiigin  of  the  fire,  the  plaintiffs 
were  entitled  to  a  verdict. 

2.  That  the  verdict  is  without  evidence,  and  against 
the  charge  of  the  Judge. 

WalkeTy  for  the  plaintiffs.  In  cases  of  this  nature, 
the  question  usually  is,  whether  the  loss  is  within  the 
exception  ;  and  so  the  shippers  contend  in  the  present 
suit.  As  a  general  rule,  the  ontis  probandi  is  upon  the 
carrier.  Story  on  Bailm.  528.  It  is  argued,  however, 
that  the  receipts  in  these  two  cases  have  transferred  the 
onus  to  the  shippers.  1 

Unavoidable  accidents  of  navigation,  inevitable  neces- 
sity, dangers  of  navigation,  perils  of  the  sea,  are  synony- 
mous phrases,  having,  by  judicial  construction,  a  definite 
meaning.  The  receipts  in  both  of  these  cases  are,  in 
construction,  the  same.  Rice  R.  116 ;  Jones  on  Bailm. 
Theob.  Ed,  App.  7.  Their  effect  is  to  excuse  the  carrier 
from  losses  which  he  could  not  prevent ;  but  the  fact,  that 
such  words  are  inserted  in  the  receipt,  does  not  give  them 
any  efficacy.     For  the  law  would  imply  them  for  the  pro- 
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tection  of  the  carrier.  Story,  649 ;  1  Connect.  R.  487 ; 
12  lb.  410.  And  as  to  them,  the  onus  is,  unquestionably, 
on  the  carrier.  But  as  to  "  fire,"  "  dangers  of  fire,"  a 
difierent  rule  is  supposed  to  prevail.  Yet  this  is,  like  the 
dangers  of  navigation,  only  an  exception.  If  the  loss 
occurs  by  dangers  of  navigation,  the  carrier  must  shew 
that  they  were  irresistible ;  so  must  he  if  the  loss  be  by 
fire.  It  is  not  a  suflScient  answer  to  the  shipper  who  de- 
mands his  goods,  to  say  they  were  burnt,  or  sunk  in  the 
river.  He  has  a  right  to  know  how  they  were  burnt  or 
sunk.  The  carrier  is  bound  to  shew  that  they  were  lost 
without  his  default.  ''  And  this  is  a  politic  establishment, 
contrived  by  the  policy  of  the  law,  for  the  safety  of  all 
persons,  the  necessity  of  whose  affairs  oblige  them  to  trust 
these  sorts  of  persons,  that  they  may  be  safe  in  their  ways 
of  dealing ;  for  else  these  carriers  might  have  an  opportu- 
nity of  undoing  all  persons  that  had  any  dealings  with 
them,  by  combining  with  thieves,  &c.  and  yet  doing  it  in 
such  a  clandestine  manner  as  would  not  be  possible  to  be 
discovered."  Coggs  vs.  Bernard^  2  Ld.  Raym.  909 ;  Dud. 
162.  In  the  latter  case  that  the  onus  probandi  was  on 
the  carrier,  was  admitted  by  the  character  of  the  defence, 
and  assumed,  without  comment,  in  the  opinion  of  the 
court,  to  be  the  true  rule  of  law. 

By  the  common  law,  the  carrier  was  responsible  even 
for  accidental  fires.  2  Kent,  602.  And  this  rule  was  en- 
forced in  Paiton  vs.  Magrath ;  and  seemingly  in  refer- 
ence to  the  opinion  of  the  court  in  that  case,  the  defend- 
ants have  inserted  in  their  receipts  the  words  "dangers  of 
fire  excepted,"  in  order  to  make  a  custom,  which  they 
failed  to  establish,  a  part  of  their  contract.  They  have, 
however,  misunderstood  this  opinion ;  for  at  p.  163  it 
will  be  seen  that  the  court  meant  that,  by  the  insertion  of 
this  exception,  they  might  excuse  themselves  for  losses 
occasioned  by  the  use  of  fire  as  a  motive  power,  but  not 
for  losses  either  by  negligence  or  wilfulness.  By  this  they 
remove  their  liability  for  losses  by  steamboat  fire,  but  do 
not  entirely  discharge  themselves  from  losses  by  any  fi.re, 
as  is  contended  for  on  the  other  side.  But  whilst  the 
receipts  have   added  another  exception  to  their  liability,  it 


Charleston,  January,  1846.      295 

has  not  altered  the  rules  of  evidence.  Whether  the  ex- 
ceptions be  by  implication  of  law  or  special  contract,  still 
the  onus  probandi  is  unchanged.  /    ^ 

This  is  the  only  safe  construction.!  A  carrier  who 
attempts  to  limit  his  common  law  liability,  is  bound  to 
make  the  extent  of  his  limitation  plain,  clear  and  free  from 
ambiguity.  2  Kent,  607,  note,  c.  He  must  make  it  plain 
that  the  word  "  fire"  was  intended  to  excuse  him  from 
losses  by  any  kind  of  fire,  whether  occasioned  by  inevita^ 
ble  accident,  negligence  or  wilfulness.  Unless  he  can 
shew  that  such  is  the  contract,  then  the  common  law  rule 
ought  to  apply — he  should  be  excused  only  from  such 
losses  by  fire  as  were  unavoidable.  It  would  be  absurd  to 
suppose  the  shippers  have  agreed  that  the  carrier  shall 
have  the  right  to  burn  the  cargo,  or  negligently  permit  it 
k>  be  burnt.  The  contract  could  only  have  been  that  the 
carrier  should  be  excused  if  the  fire  was  unavoidable — not 
if  negligent  yr  wilful.  But  he  must  prove  that  it  was 
unavoidable.  This  he  and  his  servants  alone  can  do.  It 
is  in  his  power,  and  it  is  his  interest,  to  shew  the  fact — not 
so  with  the  shipper.  The  latter  would  in  all  cases  find, 
in  the  servants  of  the  carrier,  only  witnesses  against  him. 
To  place  the  onus  upon  him,  would  be  to  deny  him  all 
remedy.  The  greater  th^ir  violation  of  duty,  the  more 
certain  it  is  that  they  would  be  silent.  Would  they  con- 
fess that  the  vessel  was  burnt  by  negligence,  or  for  the 
purpose  of  purloining  the  cargo  ? 

Many  learned  Judges  of  England  have  regretted  that 
the  courts  have  sanctioned  any  special  acceptances,  limit- 
ing the  common  law  liability  of  carriers.  In  New  York 
and  other  States,  they  have  no  such  rights.  Story  on 
Bailm.  653.  It  is  difiicult  to  discover  any  reason  for  hold- 
ing that  the  carrier  may  take  away  a  part,  but  not  the 
whole,  of  his  liability.  This,  however.  Story,  648,  de- 
clares that  he  cannot  do.  In  this  State,  it  is  true,  a  special 
acceptance  may  be  made,  but  not  an  acceptance,  if  Story 
be  correct,  which  entirely  destroys  his  liability.  But  this 
is  the  construction  contended  for  by  the  carriers  in  this 
ease.     They  claim  to  be  excused  from  losses  by  any  fire. 

McCradffy  for  the  defendants.     It  is  well  settled  in  this 
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State  and  in  England,  that  it  is  lawful  for  carriers  to  make 
special  contracts,  limiting  the  responsibility  which  the 
common  law  imposes  on  them.  In  our  own  State,  the  author- 
ities on  this  point  are,  Dud.  162  ;  2  Sp.  197;  Rice,  116. 
In  New  York,  the  rule,  it  is  true,  is  different,  but  in  Eng- 
land, it  "  is  settled  beyond  any  reasonable  doubt ;"  Story 
on  Bail.  §  649.  It  is  said  in  one  of  the  New  York  cases, 
that  this  rule  has  been  adopted  in  England  since  the  revo- 
lution, and  is  not  the  common  law.  This  is  a  mistake. 
The  following  authorities,  to  wit. :  4  Co.  84 ;  1  Ventr. 
238  ;  1  Stra.  145  ;  Carth.  485  ;  4  Burr.  2298  ;  1  H.  81. 
298,  shew  that  special  contracts  may  be  made  at  the  com- 
mon law,  and  that  the  rule  existed  long  before  our  revo* 
lution.  The  following  are  cases  in  which  the  liability 
was  recognized  as  limited  :  1  T.  R.  27 ;  8  T.  R.  631 ;  3 
Taunt.  264,  271  ;  4  Camp.  40  ;  5  Bing.  212.  In  6  East, 
607,  613,  the  question  was  made,  whether  such  contracts 
were  lawful,  and  it  was  held  that  they  were. 

The  contract  of  a  carrier,  as  it  stands  at  the  common  law, 
unlimited  by  any  special  contract,  consists  of  two  parts. 
1st.  The  carrier  is  regarded  as  a  bailee,  and  his  contract 
belongs  to  that  class  of  bailments  which  is  known  as  Itn 
catio  operis  faciendi,  2d.  He  is  an  insurer,  and  respon- 
sible for  all  injuries,  except  only  those  arising  from  the 
act  of  God,  or  the  enemies  of  the  country.  The  defen- 
dants here  contend,  that  according  to  the  just  constructioa 
of  their  contract,  considered  in  reference  to  the  law,  so 
far  as  the  dangers  of  navigation  and  fire  were  concerned, 
the  common  law  responsibility  was  superseded  by  the  spe- 
cial contract,  and  the  defendants  were  liable  only  as  bail- 
ees, and  not  as  insurers  ;  that  is,  they  were  only  bound  to 
use  ordinary  diligence  in  the  care  and  preservation  of  the 
property,  and  were  not  liable  for  losses  by  accident,  not  re- 
sulting from  negligence.  The  words  of  the  contract,  iti 
one  case,  are  ^'unavoidable  accidents  of  navigation  and 
fire  excepted,"  in  the  other,  "  dangers  of  fire  and  naviga- 
tion only  excepted."  These  contracts  were  doubtless  in- 
tended to  mean  the  same  thing.  His  Honor,  on  the  cir~ 
cuit,  ruled  that  fire  meant  such  fire  as  is  incident  to  the 
use  of  steam  as  the  motive  power   of  the  boat — and  for 
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£hre  originating  from  any  other  source,  unle3s  it  was  the 
9tct  of  God  or  the  enemies  of  the  country,  the  defendants 
were  liable.  This  view,  the  defendants  contend,  is  wrong* 
Dangers  of  navigation,  they  say,  include  fire  originating 
from  its  use  as  necessary  to  the  motive  power  of  the  boat, 
and  "fire,"  in  the  contract,  if  it  does  not  include  ant/fire^ 
no  matter  from  what  cause  originating,  is  mere  tautology. 
Suppose  such  an  exception  wa?  contained  in  the  bill  of  la''* 
ding  of  a  common  pole  boat,  would  it  not  be  held  to  in* 
elude  any  fire  ?  and  why  should  it  be  held  to  have  a  dif- 
ferent meaning,  when  found  in  the  bill  of  lading  of  a 
steamboat  1     Abb.  on  Ship.  215. 

Supposing,  then,  that  the  defendants  are  liable  only  as 
bailees,  and  not  as  insurers  for  losses  arising  within  the 
exceptions,  and  that  the  word  '*  fire"  in  the  bill  of  lading 
means  any  fire ;  the  next  question  is,  on  whom  is  the  onus^ 
of  shewing  that  the  defendants  were  guilty  of  negligence. 
The  defendants  contend,  that  when  they  have  shewn  that 
the  loss  was  by  fire,  they  have  done  all  that  the  law  re- 
quires of  them — they  have  brought  themselves  within  the 
exception — the  onus  then  lies  on  the  plaintiffs  to  prove 
negligence.  Story  on  Bail.  §  573  ;  2  Eng.  C.  L.  R.  371  ; 
9  lb.  10 ;  2  lb.  301  ;  4  Camp.  22 ;  11  Eng.  C.  L.  R.  245 ; 
2  Exch.  R.  18  ;  1  lb.  107. 

Bailey,  for  the  plaintiffs. 

Huntj  for  the  defendants.  The  law  depends  on  the  ad* 
mitted  facts.  The  first  fact  is,  that  the  contract,  in  the 
first  case,  has  this  exception,  "  dangers  of  fire  and  naviga- 
tion only  excepted  ;"  in  the  second  case  this  exception,* 
"unavoidable  accidents  of  navigation  aiid  fire  excepted." 
The  next  important  fact  is,  that  the  cotton  was  burnt  at 
Singleton's  landing,  and  no  one  has  been  able  to  tell  how 
the  fire  originated ;  that  is,  the  origin  of  the  fire  is  un- 
known. These  simple  facts  give  rise  to  the  question,  are 
die' carriers  liable,  or  do  the  exceptions  protect  them? 
"What  questions  other  facts  might  raise,  only  perplex  this 
enqniry ;  we  must  apply  the  facts  of  these  cases  to  the 
settled  principles  of  law.  It  is  not  denied,  that  the  policy 
of  the  old  common  law  was  rigid,  and  that  nothing  but 
the  act  of  God  and  the  public  enemy,  would  excuse  a 
38 
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commoti  carrier ;  and  the  fact  of  non-delivery,  pot  the 
carrier  to  the  proof  of  the  loss  by  the  exceptions.     It  is 
also  admitted,  that  one  who  carries  for  hire,  is  a  common 
carrier.     Bat  this  ancient  rule  has  beeen  found  inconsist- 
ent with  the  commercial  economy  of  modern  times.  The 
division  of  risk  and  responsibility  is  indispensable.  Thus, 
owners  insure  against  loss  by  inevitable  dangers  of  navi- 
gation  ;  and  what  is  there  in  the  nature  of  the  thing  to  pre- 
vent  one,  who   is   willing   to   carry   for  hire,  to   insure 
himself  against  those  risks   which  the   common   law  im- 
poses upon  a  carrier  ?     An   honest,  careful  carrier   may 
be  ruined,  without  any  designed  error  on  his  part     The 
loss  by  fire  defies,  more  than  any  other,  proof  of  its  origin. 
It  may   overwhelm  the  most   careful  carrier.     To  insure 
himself,  then,  against  all  but  wilful  misconduct,  is  a  clear 
right.     The  argument   that  it  is  against  policy  to  suffer 
a  carrier  to  protect  himself  a^ftinst  loss,  other  than  design- 
ed misconduct,  is  not  consistent   with  good  sense.     The 
owner,  with  eyes  open,  agrees  to  pay  the  carrier  for  the 
labor  of  transportation,  and  segrees  to  take  on  himself  the 
hazard  of  all  those  accidents  which  may  happen  to  any 
man,  and  yet  not  be    strictly  actios  Dei     Who  shall   say 
him  nay  7      Volenti   non  JU  injuria.     This,  then,  estab- 
lishes the  right  of  parties  to  divide  the  risks  of  transpor- 
tation as  they  please.     The  public  have  nothing  to  do 
with  it,  if  the  general  rule  is  left  undisturbed.     Then  let 
us  apply  the  facts.     Dangers  of  fire  were  expressly  and. 
voluntarily  excepted  from  the  dangers  to  which  the  car-- 
rier  was  to  be  liable.     This  made  the  crew,  captain,  <&c.y 
pro  hcLC  vice,  the  agents  of  the  owner,  and  not  the  carrier,  try 
his  own  agreement ;  and  who  shall  gainsay  the  right  of 
the  owner  thus  to  undertake  7    If  this  position  be  correct^ 
that  an  agreement  to  exempt  the  carrier   from  loss  by  &re 
is  valid,  it  follows,  that  the  simple  fact  that  the  cotton  waa 
burnt,   exonerates  the  carrier.     This  does   not,   by  any 
means,  prevent  the  owner  firom  prc^ving,  by  testimony,  tha.t 
the  fire  originated  from   causes   implicating  the  carrier  m 
such  a  degree   of  negligence  as  will  cast  on  him,  the  re- 
sponsibility of  the  loss.     The  absence  of  such  proof  leaves 
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tbe  fact  of  the  fire  unexplained,  and  the  terms  of  the  con- 
tract simple. 

But  the  contract,  in  the  view  of  the  circuit  Judge,  should 
be  interpolated,  and  that  "  fire"  means  '^steamboat  fire" — 
fire  used  in  propelling  the  boat.  The  first  answer  is,  that 
the  parties,  if  they  meant  steamboat  fire  only,  could  have 
said  so.  Bat  as  practical  men,  they  knew  better.  There 
is  nothing  in  the  fire  of  a  steamboat  which  enables  one 
to  distinguish  it  from  any  other  fire.  If  it  be  meant  that 
you  must  shew  where  the  spark  came  from  that  kindled 
the  fire,  the  witness  would  just  put  it  out,  and  there  would 
be  an  end  of  it.  But  fire  usually  lies  dormant  for 
some  time,  especially  in  cotton,  and  breaks  out  unexpect- 
edly. Whether  it  came  from  the  furnaces,  or  any  other 
source,  must  remain  unknown — so  that,  if  the  exemption 
was  confined  to  '*  steamboat  fire,"  the  carrier  could  never 
bring  himself  within  the  exception  ;  for  unless  some  one 
9aw  where  the  fire  came  from,  he  could  not  prove  it  was 
steamboat  fire — and  if  he  did  see  it  and  did  not  put  it  out, 
it  would  be  bad  faith,  wilful  negligence.  It  is  supposed, 
that  as  the  fires  were  not  burning  when  the  flames  burst 
forth,  it  could  not  be. steamboat  fire,  but  this  is  an  error. 
A  spark  may  be  blown  from  the  chimney  between  the 
bales,  and  there  smoulder  for  hours,  after  the  fires  in  the 
fiimaoes  have  been  extinguished,  when  a  change  of  wind 
may  fan  it  into  a  flame,  and  then  the  conflagration  be- 
comes rapid  and  uncontrolable.  In  this  case,  the  fire  may 
have  caught  from  the  engine  in  coming  down,  and  broke 
out  at  the  landing ;  this  is  probable.  But  if  steamboat 
fire  must  be  positively  proved,  then  the  carrier  would  lose 
the  advantage  of  his  express  stipulation.  But  there  is  no 
authority  in  law  or  sense  to  qualify  a  plain  stipulation. 
Exemption  firom  '^  fire"  means  all  fire,  unless  special  fire 
is  named.  The  fire  which  burnt  the  cotton,  had  no  pecu- 
liarity to  distinguish  it.  We  know,  from  cases,  that  the 
origin  of  fires  is  often  altogether  unlocked  for.  This  very 
uncertainty  was  the  reason  for  exempting  the  carrier  from 
losses  by  fire,  without  qualificrtion.  It  required  no  other 
proof^  thau  the  fact  of  the  cotton  being  burnt,  to  exempt 
the  carrier.     This  settles  Swindler's  case.     The  plaintifis 
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gave  no  evidence  beyoud  the  bill  of  lading,  and  the  de- 
fendants proved  loss  by  fij^e  ;  here  the  case  ended,  and  the 
jury  found  for  the  plaintiff,  because  the  defendant  did  not 
prove  it  was  steamboat  fire,  although  the  word  of  the  con- 
tract was  only  fire. 

This  plan  of  lessening  the  liability  of  the  carrier,  is 
eminently  useful  and  politic.  The  celebrated  case,  in 
which  a  carrier  was  made  liable  for  a  conflagration 
which  occurred  at  a  distance  from  where  the  goods 
were  prudently  stored,  produced  legislation  to  remedy  such 
great  hardship.  But  in  cases  ^f  carriers  on  our  rivers^ 
it  would  be  ruinous,  if  the  liabilities  of  the  earner  could 
not  be  limited,  as  it  would  drive  all  solvent  carriers  put  of 
the  business.  The  rule  of  evidence  is  th^  same  in  this  bm 
in  other  cases.  The  exception  is  not  $o  impolitic  as  to 
change  the  rule  of  evidence.  It  is  a  valuable  alteration 
of  liability,  by  which  respectable  men  consent  to  take  all. 
the  risks,  not  expressly  excepted  ;  and  the  excepted  risks 
can  be  insured  against,  by  a  distinct  class  of  men,  who  de- 
vote their  capital  to  undertake  these  risks — ^thus  distributing- 
the  dangers  of  commerce,  so  as  to  render  them  less  over- 
whelming. The  general  rule  of  evidence  is,  that  he  who 
alleges,  must  prove.  We  aver  the  exception  of  losses  by 
fire.  We  prove  loss  by  fire.  Then  the  owner  alleges  that 
steamboat  fire  was  meant — surely,  he  must  prove  this  qual- 
ification, either  by  usage  or  other  evidence.  The  casualties 
which  result  from  the  ordinary  negligences  of  such  subordi- 
nate agents  as  must  be  employed  in  certain  modes  of  transpor- 
tation, insurers  are  willing  to  assume  for  a  premium,  and 
the  owner  may  become  his  own  insurer,  if  he  so  stipulates. 
The  presumption  is,  that  when  a  steamboat  gets  on  fire,  it 
results  from  her  furnace  fires. 

But  the  two  simple  propositions  which  arise,  are,  1st.  on 
the  first  case,  does  the  word  fire  include  fire  from  any  un^ 
known  cause  ?  if  so,  when  it  was  proved  that  the  cotton 
was  burnt,  the  carrier  was  discharged,  unless  some  de-* 
fault  on  his  part  was  made  out  by  proof ;  if  so,  we  are  en- 
titled to  a  new  trial  in  this  case.  2d.  In  the  second  case^ 
the  case  went  to  the  jury,  under  full  evidence,  witb 
the  charge  of  the  Judge  on  the  law  in  favor  of  the  plain^ 
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tiSsj  and  they  hare  found  for  the  defendants,  and  the  court 
are  concluded  by  the  verdict. 

Petigru^  for  the  plaintifiis. 

Memmingerf  for  the  defendants,  admitted  that  the 
receipts  meant  the  same  thing.  He  would  consider  Cham- 
bers' case  first.  There  is  nothing  in  his  case  on  which  a 
new  trial  can  be  claimed.  The  presiding  Judge  charged 
upon  the  law,  just  as  the  plaintiff  desired.  The  question 
of  negligence  has  been  passed  upon  by  the  jury.  They 
have  decided  that  the  fire  originated  in  such  a  way  as 
brings  the  loss  within  the  exception,  and  that  there  was 
no  negligence.  There  was  certainly  evidence  on  which 
the  verdict  can  be  supported,  and  it  is,  therefore,  conclu- 
sive. This  court  would  interfere  with  the  functions  of 
the  jury,  if  they  were  to  set  aside  a  verdict,  merely  be- 
cause, in  their  opinion,  the  weight  of  evidence  was  against 
it.     Ad  questionem  facti  non  respondent  judices. 

In  Swindler's  case,  he  would  make  three  propositions. 
1st.  A  special  acceptance  makes  the  contract,  so  far  as  the 
exceptions  are  concerned,  a  simple  bailment.  Locatio 
aperis  mercium  vehendarum. 

2d.  That  the  onus  of  proving  negligence  is  on  the 
plaintiflb. 

3d,  That  the  term  ''  fire"  must  be  construed  to  include 
any  fire,  and  not  merely  fire  from  the  furnace  of  the  boat. 

1st.  The  contract  of  a  carrier  consists  of  two  parts.  1st. 
He  is  an.  insurer  under  the  custom  of  the  realm.  2d.  He 
is  a  bailee,  and  his  contract  is  styled  locatio  operis  merci- 
um vehendarum.  The  effect  of  the  special  contract  is  to 
extinguish  the  liability  of  the  carrier,  as  insurer,  so  far  as  / 
the  losses  coming  within  the  terms  of  the  exception  are  / 
concerned,  and  to  leave  him  liable,  as  to  such  losses,  only 
for  negligence.  As  to  all  other  loses,  except  those  arising 
from  the  act  of  God  or  enemies  of  the  country,  he  remains 
liable,  under  the  custom,  as  insurer.  Story  on  Bailm.  467. 
In  Garnett  vs.  Willam^  7  Eng.  C.  L.  R,  23,  notices,  says 
Best,  J.  only  protect  the  "  carrier  from  that  responsibility 
which  belongs  to  him  as  an  insurer."  In  Riley  vs.  Hornet 
16  Eng.  C.  L.  R.  424,  Best,  J.  said  that  the  law  has  added 
to  the  responsibility  of  a  carrier  the  liability  of  an  insurer, 
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and  notice  protects  him  from  such  liability,  leaving  him 
responsible  as  bailee.  He  farther  cited,  and  commented 
on,  Brooke  vs,  Pickwick^  13  Eng.  C.  L.  R.  404 ;  Latham 
vs.  Rutley,  9  Eng.  C.  L.  R.  10 ;  Maving  vs.  Todd^  2 
Eng.  C.  L.  R.  301 ;  2  Kent,  606. 

2d.  On  whom  is  the  anus  ?  The  proof  of  negligence, 
says  Story,  §  410,  is  on  the  bailor.  To  the  same  effect  is 
2  Kent,  587.  In  Harris  vs.  Packwood,  3  Taunt.  266,  it 
was*held  that  the  proof  of  negligence  lay  on  the  plaintiff 
where  there  was  notice.  Marsh  vs..  Home,  11  Eng.  G. 
L.  R.  246 ;  Riley  vs.  Home,  and  Story  on  Bailm.  §  673, 
are  to  the  same  effect. 

3d.  Dangers  of  navigation  include  dangers  of  fire, 
construed  upon  the  principle  per  subjectam  materiam. 
What,  then,  is  meant  by  *'fire,"  in  the  contracts?  If  not 
all  fire,  it  is  superfluous,  because  fire  from  the  steamboat 
has  been  already  provided  for.  Where  a  vessel  is  nayi- 
gated  by  air,  '^  dangers  of  navigation"  mean  such  accidents 
as  are  incident  to  the  use  of  air — where  by  fire,  then  such 
accidents  as  are  incident  to  the  use  of  fire.  But  the  court  is 
not  at  liberty  to  construe  the  contract  as  was  done  on  the 
circuit.  It  was  there  done  by  reference  to  a  supposed  usage, 
and  this  was  letting  in  extrinsic  evidence  to  explain  a  writ- 
ten instrument.  This  is  not  competent  in  the  case  before 
the  court.  The  term  fire  is  not  ambiguous.  It  has  a  well 
ascertained  meaning.  It  needs  no  translation.  Johnson's 
Dictionary  need  not  be  referred  to,  to  shew  its  meaning ; 
it  means  fire^  whether  arising  from  a  lucifer  match,  a 
steamboat  furnace,  lightning,  or  any  other  cause.  He  cited 
Stark,  on  Ev.  part  4,  1036 ;  Gordon  vs.  Rimmingttm,  1 
Camp.  123 ;  Abbott  on  Ship.  268 ;  2  Marsh,  on  Insur.  790. 

In  the  case  of  Swiddler  vs.  Hilliard  and  Brooks,  Evans 
J.  delivered  the  opinion  of  the  court  as  follows. 

The  first  ground  in  the  notice  cannot  be  sustained.  One 
who  does  not  usually  exercise  the  employment  of  carrying 
goods  for  hire,  but  only  in  a  single  instance  does  so,  will 
incur  no  responsibility  beyond  that  of  an  ordinary  bailee 
for  hire,  and  will  not  be  answerable  for  any  loss,  by  means 
against  which  he  could  not  have  guarded  by  ordinary  dili- 
gence.    But  in  addition  to  this  stipulation  for  diligence, 
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arising  from  his  undertaking  to  carry  goods,  a  common 
carrier  is,  by  law,  an  insurer  of  all  goods  committed  to  his 
charge,  against  all  losses  except  those  which  arise  from 
the  acts  of  public  enemies,  or  such  causes  as  could  not 
happen  by  the  intervention  of  man — as  storms,  lightnings 
and  tempests.  The  evidence,  we  think,  puts  the  defend- 
ants in  this  position.  They  were  public  carriers  for  hire — 
that  was  their  employment ;  and  they  must  take  the  risks 
and  incur  the  liabilities  of  their  station,  unless  they  are  ex- 
empted by  their  contract,  of  which  the  bill  of  lading  is 
evidence.  Three  questions  have  been  argued  in  this 
court. 

1.  Can  a  common  carrier  limit  his  liability  by  a  special 
agreement. 

2.  How  far  is  the  liability  limited,  in  this  case,  by  the 
bill  of  lading. 

3.  On  whom  does  the  law  cast  the  burthen  of  proof. 
These  I  will  consider  in  their  order.  ^ 
It  would  seem,  from  the  authorities  cited  in  the  argu- 
ment of  this  case,  that  a  carrier  cannot,  by  notice,  and  of 
course  by  agreement,  divest  himself  of  his  liability  for  neg- 
ligence or  want  of  care  ;  and  it  would  seem,  from  the  re- 
cent cases  of  Hollister  vs.  Nowlen^  19  Wend.  234,  and 
Cde  vs.  Goodwin  4*  Story,  19  Wend.  261,  that  in  New 
York  a  carrier  is  not  allowed,  by  a  special  agreement,  to 
lessen  the  liabilities  irhich  the  common  law  attaches  to  his 
employment.  But  I  think,  notwithstanding  what  is  said 
in  those  cases,  the  contrary  opinion  has  prevailed  in  Eng- 
land for  many  years  past-: — that  it  is  the  acknowledged 
law  in  most  of  the  American  States,  and  is  recognized  in 
this  State  in  the  ease  of  Patton  vs.  Magrath  ^  Brooks, 
Dud.  159.  I  am  wholly  unable  to  see  any  reason  why, 
on  this,  as  on  most  other  subjects,  men  may  not  be  left  to 
take  care  of  their  own  interests.  There  is  no  difference 
of  opinion  in  the  court,  and  I  deem  it  unnecessary  to  say 
more  on  the  subject. 

The  next  question  is,  to  what  extent  have  the  defend- 
ants limited  their  liability  at  common  law,  by  their  bill  of 
lading,  which,  being  produced  in  evidence  by  the  plain- 
tiff, mast  be   taken  as  the   contract  of  the  parties.     The 
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words  are  "  dangers  of  fire  and  navigation  only  excepted." 
What  does  the  word  "fire,"  taken  in  this  connection  mean? 
Does  it  mean  fire  from  lightning,  or  fire  originating  from 
the  steamboat  fiimace,  or  fire  in  its  most  comprehensive 
sense  ?  In  general,  I  would  say  that  where  a  yrord  is  in- 
serted in  a  contract,  by  way  of  limiting  a  liability,  some- 
thing more  was  meant  than  that  which,  by  law,  was  al- 
ready exempted ;  and  if  we  restrict  the  term  to  fire  from 
lightning,  or  mere  physical  agency,  the  insertion  of  it  in 
this  bill  of  lading  was  wholly  unnecessary — because,  by- 
law, the  carrier  is  not  liable  for  fire  originating  in  this 
source.  But  an  argument  favorable  to  this  constructioa 
is  deduced  from  the  fact,  that  with  the  word  fire,  is  asso- 
ciated the  "  dangers  of  navigation,"  which  it  is  supposed 
mean  nothing  more  than  those  dangers  of  navigation 
which  in  law  are  set  down  to  inevitable  accident,  or,  as  it 
usually  called,  the  act  of  God.  As  it  is  unnecessary,  I 
shall  express  no  opinion  as  to  the  meaning  of  these  words. 
If  this  be  the  necessary  interpretation  of  them,  of  course 
they  can  receive  no  other  construction ;  but  it  does 
not  follow  that  we  are  to  restrict  the  word  fire  to  a 
limited  sense,  when  it  usually  has  a  more  enlarged  signift- 
cation^words  in  construction  are  to  receive  their  usual 
signification,  unless  it  appears  that  they  are  used  in  a 
different  sense.  In  common  parlance,  fire  comprehends 
every  kind  of  fire,  without  reference  to  the  physical  agen- 
cies by  which  it  is  produced  ;  whether  it  be  commuuica- 
ted  by  a  torch,  or  lightning,  or  the  furnace  of  a  steam  en- 
gine, or  arise  from  self-combustion,  or  any  other  cause. 
By  the  statute  26  Geo.  3,  c.  86,  it  is  provided  that  the 
owner  of  a  ship  shall  not  be  hable  for  a  loss  sustained  by 
'*  any  fire  happening  on  board  such  vessel."  In  Abbott 
on  Shipping,  269,  it  is  said  "  in  this  clause  the  master  is 
not  mentioned,  and  therefore  it  may  be  doubtful  whether 
his  responsibility  is  in  this  case  removed  by  the  statute  ; 
but  the  insertion  of  the  word  fire  in  the  modern  bill  of  la- 
ding, has  certainly  removed  it."  This  shews  pretty  clear- 
ly, that  the  insertion  of  the  word  fire,  in  bills  of  la- 
ding, was  common  whan  this  work  was  written,   and  in 
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the  opinion  of  the  author  included  any  fire,   without  re& 
erence  to  the  cause  which  produced  it. 

But  it  has  been  said,  it  must  mean  only  such  fire  as  ori- 
ginates from  the  steam  engine — the  propelling  power  used 
on  this  boat — because,  in  any  other  sense,  it  would  be  with- 
oat  meaning,  as  fire  in  wagons,  ships,  or  river  boats,  other  I 
than  steamboats,  could  never  occur  without  negligence,  from  ] 
which  it  seems  no  special  contract  can  exempt  a  carrier^ 
I  admit  that  in  such  cases,  fire  could  seldom  occur,  where 
ordinary  prudence  was  used  to  prevent  it ;  but  cases  may 
arise,  in  which  there  would  be  no  negligence  in  the  Car- 
rie. Most  of  the  cases  in  which  a  carrier  can  claim  ex- 
emption from  liability,  under  an  exception  such  as  is  con- 
tained in  this  bill  of  lading,  will  be  cases  of  steamboats ; 
yet  1  do  not  see  any  reason  for  restricting  the  generality  of 
the  term,  to  that  particular  kind  of  fire.  It  seems  to  me, 
therefore,  that  under  a  bill  of  lading  like  that  given  in 
this  case,  is  included  all  such  losses  as  have  happened  by 
fire,  without  fault  or  negligence  on  the  part  of  the  carrier — * 
but  in  the  same  watchful  spirit  by  which,  at  common  law,  a 
carrier  was  made  liable  for  all  losses  except  those  which 
arose  from  the  act  of  God,  or  the  public  enemies,  I  would 
hold  him  to  strict  proof  of  diligence  and  care,  in  avoid- 
ing any  loss  to  the  owner  of  the  goods,  by  so  dangerous 
an  element  as  fire. 

I  come  now  to  the  consideration  of  the  last  question 
made  in  this  case.  Ou  whom  does  the  onus  probandi 
lie  ?  The  defendants  rested  their  case  on  the  proof  mere-' 
ly  that  the  cotton  was  burnt ;  thus  bringing  themselves 
within  the  letter  of  their  bill  of  lading.  This,  they  con- 
tended, was  sufficient,  unless  negligence  and  want  of  care 
was  proved  on  the  other  side.  Care  and  diligence  are 
essential  ingredients  in  the  contract  of  every  carrier, 
whether  his  contract  be  general  or  limited,  and  I  have 
already  had  occasion  to  say  that  the  exception  in  the  bill 
of  lading  means  such  fire  as  that  care  and  diligence 
which  they  were  bound  to  use  could  not  avoid.  In  most 
cases  of  bailment,  the  bailee  is  chargeable,  not  by  the 
delivery  of  the  goods,  but  by  reason  of  negligence  and 
want  of  care,  and  in  such  cases  it  may  be  that  negligence 
39 
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must  be  alleged  and  proved ;  but  even  in  such  cases,  I 
should  think,  the  bailee  should  be  held  to  proof  of  the 
facts  and  circumstances  under  which  the  loss  occurred,  as 
was  said  in  the  case  of  Clarke  vs.  Spence,  10  Watts  R. 
336.  But  in  relation  to  common  carriers  and  inn-keepers, 
it  is  very  clear  that  the  owner  is  bound  to  prove  no  more 
than  that  the  goods  were  delivered  to  the  carrier,  and  that 
he  had  not  delivered  them  to  the  consignee.  The  onus  of 
proving  what  will  excuse  his  non-delivery,  must  be  made 
by  the  carrier.  Story  on  Bailm.  §  629.  This  is  true,  be- 
yond dispute,  as  to  carriers  generally,  under  the  commoa 
law,  but  the  argument  to  take  this  case  out  of  the  general 
rule  is,  that  the  exception  of  ''  fire"  in  the  bill  of  lading 
changes  the  general  into  a  special  liability.  This,  to  some 
extent,  is  true.  The  carrier's  liability  is  diminished  to  the 
extent  of  the  exception,  but  his  character  is  not  changed. 
He  is  still  a  common  carrier,  so  long  as  any  of  the  inci- 
dents and  liabilities  of  that  employment  remain.  He  is  a 
public  carrier  for  hire,  and  the  exception  in  the  bill  of 
lading  does  nothing  more  than  excuse  him  where  the  loss 
has  happened  by  fire  without  fault  or  negligence  on  his 
part.  If,  in  the  bill  of  lading,  losses  by  the  "public  ene- 
mies" and  inevitable  accidents  were  excepted,  that  would 
not  cast  the  burden  of  proof  on  the  plain hff  that  the  loss 
did  not  occur  from  these  causes ;  and  I  am  unable  to  per- 
ceive any  reason  why  a  different  rule  should  prevail, 
where  any  of  the  risks  of  the  carrier  are  excepted  by  the 
contract  of  the  parties.  Judge  Story,  in  his  treatise  on 
bailments,  deduces  a  somewhat  different  conclusion  as 
the  result  of  the  authorities  at  §  673,  but  in  the  next  sec- 
tion he  says  that  "  in  cases  of  special  limitations  of  re- 
sponsibility by  notice,  or  otherwise,  the  carrier  must  prove 
that  the  loss  has  arisen  from  other  perils,  against  which  he 
did  not  insure ;"  and  in  the  cases  of  bailments  wherein  he 
says  the  anus  is  on  the  owner,  he  states  it  as  the  prepon- 
derance of  authority,  and  not  as  undisputed  law.  At 
§  464,  he  quotes,  without  disapprobation,  what  was  said 
in  the  recent  Pennsylvania  case  of  Clarke  vs.  Spence^  in 
relation  to  the  proof  in  the  case  of  wharfingers  and  ware- 
housemen, in  which  Rogers,  J.  said,  "  to  throw  the  proof 
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of  negligence  on  the  bailor,  it  is  necessary  to  shew  by 
clear,  satisfactory  proof,  that  the  goods  were  lost,  and  the 
manner  they  were  lost.  All  that  the  bailor  has  to  do  in  the 
first  instance,  is  to  prove  the  contract  and  delivery  of  the 
goods,  and  this  throws  the  burden  of  proof  that  they  were 
lost,  and  the  manner  they  were  lost,  on  the  bailee,  of  which 
we  have  a  right  to  require  very  plain  proof."  This,  it 
seems  to  me,  is  in  conformity  with  reason  and  plain  sense, 
and  what  was  said  by  the  learned  counsel  who  argued 
this  case  for  the  defendants,  that  the  rules  which  are  to 
govern  contracts  of  such  extensive  use,  should  be  plain 
and  founded  on  well  settled  principles.  The  general  lia- 
bilities of  common  carriers  are  very  well  known,  both  to 
the  profession  and  those  who  engage  in  that  employment ; 
what  shall  be  proved,  and  by  whom,  is  equally  well  under- 
stood. All  the  analogies  of  the  law  lead  to  the  conclusion 
that  the  burden  of  proof  lies  on  him  who  should  best 
know  what  the  facts  are.  If  the  entire  burthen  of  proof 
of  negligence  be  thrown  on  the  bailor,  as  is  contended  for, 
how  can  he  make  it  ?  The  loss,  and  the  manner  of  the 
loss,  are  frequently  known  only  to  the  carrier  and  his  ser- 
vants. The  owner  knows  nothing  about  it,  and  if  the 
proof  lies  on  him,  he,  of  necessity,  must  resort  to  the 
agents  and  servants  of  the  carrier;  the  very  persons, 
generally,  by  whose  negligence  the  goods  have  been  lost ; 
whose  feelings,  wishes,  and  interests  are  all  against  the 
owner,  and  on  the  side  of  their  employers.  In  New 
York,  in  the  case  of  Piatt  vs.  tKbbard,  7  Cow.  600,  even 
in  the  case  of  a  depositary  for  hire,  it  was  held  that  the 
anus  was  on  the  bailee,  to  shew  that  the  injury  did  not 
happen  in  consequence  of  any  neglect  of  his.  The  same 
opinion  seems  to  be  entertained  in  Pennsylvania,  as  appears 
by  the  case  of  Clarke  vs.  Spence^  before  quoted;  and 
although  authority  may  be  found  for  a  contrary  doctrine 
in  Bnglish  cases,  yet  I  doubt  if,  in  any  of  these,  the  bailee 
ever  rested  his  case,  without  proof  of  the  facts  and  cir- 
cumstances attending  the  case,  so  as  to  enable  the  jury  to 
decide  on  the  fact  of  negligence.  In  the  great  commercial 
State  of  New  York,  it  has  been  decided,  on  considerations 
of  public  policy,  that  a  carrier  cannot  limit  his  responsi- 
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bility  as  an  insurer  by  giving  notice,  and,  of  course,  by  a 
special  contract;  Cole  vs,   Goodwin.     This  court  is  not 
disposed  to  lay  down  so  rigid  a  rule  as  this,  but  whilst  we 
extend  to  the  carrier  the  privilege  of  limiting  bis  liability, 
by  adding  to  those  exceptions  for  which  the  common  l&w 
excuses  him,  we  must  not  change  the  general  law  in  rela- 
tion to  the  onus  of  proof,  so  as  to  put  the  owner  entirely 
at  the  mercy  of  the  carrier  and  his  servants,  which,  I  ap- 
prehend, we  should  do,  if  we  were  to  hold  that  proof  that 
the  goods  were  burnt,  shall  excuse  the  carrier,  unless  the 
owner  can   prove  that    the  fire   originated    in  negligence, 
which   he  could    not   do  in  one   case  out   of  a  hundred. 
Why,  in  an  ordinary  case  against  a  carrier,  is  he  bound  to 
prove  that  the  loss  arose  from  public  enemies  or  inevitable 
accident  1     The  reason  is  given  with  great  perspicuity  by 
Best,  C.  J.  in  Riley  vs.  Home,  5  Bing.    217.     "When 
goods  are  delivered  to  a  carrier,  they  are  usually  no  longer 
under  the  eye  of  the  owner ;  he  seldom  follows  or  sends 
any  servant  with  them  to  the  place  of  their  destination. 
If  they  should  be  lost  or  injured  by  the  grossest  negligence 
of  the   carrier   or  his  servants,  or   stolen  by  them,  or  by 
thieves  in  collusion   with  them,  the  owner  would  be  una-? 
ble  to  prove  either  of  these  causes  of  loss  ;  his  witnesses 
must  be  the  carrier's  servants,  and  they,  knowing  they 
could  not  be  contradicted,  would  excuse  their  master  and 
themselves."     In  Roberts  vs.   Turner,  12   Johns.  R.  232, 
Spencer,  J.  said,  the  carrier  "  is  held  responsible  as  an  in- 
surer of  the  goods,  to  prevent  combinations,  chicanery  and 
fraud ;"  and  in  Hollister  vs.  Nowlen,  Bronson,  J.   said,  if 
the  remedy  of  the  owner  depend  on  proof  of  negligence 
or  fraud,  he  must  make  out  his  right  to  recover  "  by  call- 
ing the  very  men  whose  recklessness  or  frailty  has  occa- 
sioned the    injury."     All   these  reasons  apply  with  equcJ 
force  to  a  case  of  limited  liability.     In  cases  of  fire,  if  the 
proof  lay  entirely  on  the  owner,  he  would  labor  under  the 
same  difficulties,  and    would   have  to  resort  to  the   same 
questionable  sources  of  proof,  and  would  labor  under  the 
disadvantage   that   he  could   not  impeach  the  witnesses, 
although  their  characters  were  ever  so  bad,  as  they  would 
be  his  own  witnesses.     It  was  noticed  in  the  argument, 
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that  the  plaintiff  had  declared  on  the  contract,  and  alleged 
that  the  goods  were  lost  by  the  negligence  of  the  defend- 
ants. I  do  not  think  this  varies  the  case.  In  Ch.  PI.  2 
vol.  365,  there  is  a  precedent  of  a  case  against  the  master 
of  a  ship,  on  a  bill  of  lading,  in  which  was  inserted  the 
exception  "  dangers  of  the  sea."  These  words  are  well 
understood,  and  mean  nothing  more  than  storms,  tempests, 
and  what  is  included  in  the  idea  of  inevitable  accident. 
The  declaration,  after  stating  the  delivery,  according  to 
the  bill  of  lading,  goes  on  to  state  the  non-delivery,  "  al- 
though not  prevented  by  the  dangers  of  the  sea,"  and  that 
the  goods  were  lost  by  the  mere  carelessness,  negligence 
and  want  of  care  of  the  defendant.  This  is  the  only 
precedent  in  Chitty  against  a  carrier  in  assumpsit  on  a  bill 
of  lading.  No  one,  I  suppose,  would  infer  from  this  that 
the  owner  was  bound  to  prove  that  the  goods  were  not 
lost  by  the  "  dangers  of  the  sea." 

Upon  a  full  examination  of  the  principles  on  which 
this  case  must  be  decided,  I  am  of  opinion  that  the 
proof  that  the  cotton  was  burnt,  was  not  sufficient  for  the 
defendants.  They  were  bound  to  shew,  not  only  that  the 
cotton  was  destroyed  by  fire,  but  the  circumstances  under 
which  the  destruction  took  place — that  the  jury  might 
judge  whether  the  accident  was  unavoidable,  or  the  ejBfect  of 
negligence  and  want  of  care.  This  decision  is  in  accor- 
dance with  the  French  law,  as  laid  down  by  Pothier,  and 
with  Scottish  law,  as  stated  by  Bell,  referred  to  in  Story  on 
Bailm.  §  411. 

The  only  particular  in  which,  it  seems  to  me,  there  was 
error  in  the  charge  of  the  circuit  court,  was,  that  the  word 
"  fire,"  in  the  bill  of  lading,  was  restricted  to  fire  arising  from 
the  steam  engine ;  but  this  error  did  not  afiect  the  verdict, 
as  no  evidence  whatever  was  given  as  to  the  origin  of  the 
fire.  Upon  the  evidence,  we  think  the  verdict  was  right, 
and  the  motion  is  dismissed. 

Wardlaw,  J.  concurred. 

In  the  case  of  Chambers  &  Co.  against  Hilliard  & 
Brooks,  Evans,  J.  also  delivered  the  opinion  of  the  court, 
as  follows : 
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In  this  case,  the  exception  in  the  bill  of  lading  was, 
"  unavoidable  accidents  of  navigation  and  fire  excepted.'* 
The  words  "  unavoidable  accidents,"  must  be  taken  in  con* 
nection  with  both  the  substantives,  navigation  and  fire, 
which,  in  the  view  taken  in  the  case  of  Swindler  against 
the  same  defendants,  would  mean  the  same  thing,  without 
the  additional  words.  In  this  case,  the  defendants  went 
into  evidence  of  the  facts  and  circumstances  attending  the 
burning  of  the  cotton.  The  jury  heard  all  that  could  be 
proved  by  both  parties,  and,  by  their  verdict,  have  excul- 
pated the  defendants  from  the  charge  of  negligence.  I  do 
not  perceive  that  the  verdict  is  unsupported  by  the  evi- 
dence, to  such  an  extent  as  to  authori2se  another  trial,  and 
the  motion  is  therefore  dismissed. 

Wardlaw  and  Frost,  JJ.  concurred. 

O'Neall,  J.  In  these  cases,  I  concur  in  the  result, 
but  for  reasons  different,  in  some  respects,  from  those  sta- 
ted by  a  majority  of  the  court.  On  the  part  of  myself  and 
the  member  of  the  court  concurring  with  me,  I  will  state, 
very  briefly,  our  views. 

It  is  true,  beyond  all  doubt,  that  the  defendants  are  to 
be  regarded  as  common  carriers,  and  that  their  contract 
has  not  divested  them  of  that  character  ;  for  as  fhe  own- 
ers  of  the  steamboat  Kershaw,  carrying  cotton  for  hire,  be- 
tween Columbia  and  Charleston,  on  one  of  our  navigable 
rivers,  they  could  have  no  other  position.  The  contracts 
with  these  plaintiffs  merely  added  to  the  exceptions  in 
their  favor,  of  the  act  of  Grod  and  the  enemies  of  the 
country,  '^  the  dangers  of  fire,"  for  the  dangers  of  naviga- 
tion mean  no  more  than  what  have  been  previously  allowed 
as  the  act  of  God. 

It  is  true^  too,  I  have  no  doubt,  that  the  carrier  cannot 
excuse  himself,  under  any  view  of  that  exception,  without 
shewing  the  manner  of  the  loss,  so  that  the  court  may 
know  that  it  was  an  accident,  at  leasts  against  which  the 
care  of  a  reasonable  man,  in  the  charge  of  his  own  goods, 
could  not  guard.  But  to  have  the  cases  to  rest  upon  that 
view,  is,  we  think,  not  approaching  the  important  princi- 
ple involved.     It  is  what  is  meant  by  "dangers  of  fire  and 
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navigation,"  in  one  receipt,  and  "  unavoidably  accidents  of 
navigation  and  fire"  in  the  other. 

Both  mean  precisely  the  same  thing ;  they  both  mean 
to  exempt  the  carrier  from  fire,  which,  as  to  him,  was  una- 
voidable. What  that  is,  is  the  difficulty.  Taking  the 
words  in  connection  with  navigation,  it  would  seem  that 
if  dangers,  or  unavoidable  accidents  of  navigation,  mean  ac- 
tus Deiy  and  no  more ;  then  dangers  of  fire,  or  unavoida- 
ble accidents  of  fire,  would  also  mean  actus  Dei.  If  we 
had  nothing  to  guide  us,  but  the  fact  that  we  were  consid« 
ering  a  loss  by  fire,  arising  out  of  such  a  contract,  by  a 
carrier,  as  those  to  which  I  have  alluded,  we  might  find 
it  very  difficult  to  avoid  the  construction  before  indicated. 
But  the  case  of  Patton  vs.  Magrath  d*  Brooks ,  Dud.  169| 
gave  rise  to  the  very  exception  before  the  court.  In  that 
case  it  had  been  argued,  that  the  navigation  of  steamboats 
being  caused  by  fire,  made  them  so  liable  to  destruction 
by  that  element,  that  this  danger  ought  to  be  classed  as  a>C' 
tus  Dei.  In  that  case,  my  brother  Richardson,  speaking  for 
the  court,  said,  in  reply  to  that  argument,  "  the  loss  by  fire, 
which,  occurring  in  another  boat,  renders  the  owner  lia- 
Ue,  will,  in  like  manner,  make  liable  the  owner  of  a  steam- 
boat propelled  by  fire."  In  another  part  of  the  same  opin- 
ion, speaking  of  the  exception  which  had  been  attempted 
to  be  set  up,  he  says,  '^  need  I  remind  the  owners  of  steam- 
boats, that  they  have  but  to  give  public  notice  that  they 
will  not  be  liable  in  a  certain  class  of  cases,  and,  to  de- 
ceive no  one,  give  no  other  bill  of  lading  but  with  the 
express  exception  written,  '  not  to  be  liable  for  accidents 
by  fire^'  and  they  make  the  desired  exception.^^ 

How  contracts  containing  this  very  exception,  made  af- 
ter this  opinion,  can  be  construed  to  give  any  larger  mean- 
ing to  it  than  is  indicated  by  its  terms,  is  what  I  cannot 
comprehend.  To  extend  it,  would,  beyond  all  doubt,  give 
a  meaning  not  entering  into  the  minds  of  the  contracting 
parties.  They  are  to  be  understood  as  contracting  in  re- 
ference to  the  law.  When  the  plaintiffs'  receipts  are  read 
in  connection  with  Patton  vs.  Magrath  ^  Brooks^  no 
one  can  hesitate  in  believing  that  the  parties  intended  to 
say,  the  boat  owners  shall  not  be  liable  for  a  loss  result- 
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ing  from  the  burning  of  the  boat  b^  fire  unavoidably  com- 
municated to  her  cargo  by  fire  originating  from  that  used 
in  propelling  the  boat.  This  seems  to  us  a  just  construc- 
tion of  the  contract  arising  from  the  subject  matter.  The 
vessel  to  carry  is  a,Jire  boat,  the  thing  to  be  carried  is  cot- 
ton ;  an  inflamable  article  is  thus  put  in  proximity  to  fire  ! 

Well  might  the  carrier  say,  ray  boat  makes  it  dangerous 
to  carry  cotton ;  with  the  guards  I  have  provided,  I  think 
it  comparatively  safe  ;  still  I  am  not  willing  to  be  bound  as 
an  insurer.  The  consignor  might  very  well  conclude,  the 
danger  of  burning  by  the  element  used  in  propelling  her, 
is  so  carefully  guarded,  I  will  run  that  risk.  That  this  risk, 
and  this  risk  alone,  would  present  itself  to  the  minds  of  the 
parties,  seems  to  me  too  clear  to  admit  of  doubt,  and  when 
fire  was  to  be  excepted,  the  danger  from  the  boat  herself  would 
most  naturally  be  that  intended.  If  ^^ any  fir ^^  had  been 
the  exception,  the  consignor  might  very  well  have  said, 
you  ought  to  have  no  special  immunity  from  any  except 
that  which  may  be  unavoidable,  arising  from  the  charac- 
ter of  your  boat. 

In  Abbott  on  Shipping,  258,  is  to  be  found  26  Geo.  3, 
c.  86,  which  exempts  shipowners  from  a  loss  by  reason  or 
means  of  any  fire  happening  on  board  the  ship  or  vessel. 
The  master  is  not  mentioned,  and  therefore  it  was  doubted 
whether  the  statute  could  exempt  him.  But  by  the  bill  of 
lading  in  England,  is  since  generally  excepted  "  the  act  of 
God,  the  King's  enemies,  fire,  and  all  and  every  other 
danger  and  accident  of  the  seas,"  <ftc.  and  thus  the  master 
has  been  protected  as  well  as  the  owner.  For  the  bill  of 
lading  is  construed  by  the  law,  which  is  an  exemption 
from  any  fire,  and  of  consequence,  no  matter  how  the  ship 
is  burnt,  the  carrier  is  not  liable.  But  here,  fortunately, 
we  have  no  such  provision.  On  the  contrary^  the  only 
thing  in  the  shape  of  law,  pointing  towards  the  exception, 
is  the  decision  in  Patton  vs.  Magrath  ^  Brooks,  and  that 
was  intended  to  advise  the  boatowners  to  guard  by  con- 
tract against  a  loss  which  might  arise  from  the  unavoida- 
ble burning  of  the  boat  by  her  own  fire.  There  is  no 
authority  which  compels  us  to  adopt  a  construction  of  the 
contract  manifestly  against  the  sense  of  the  parties.     The 
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policy  of  trade,  in  this  instance,  as  well  as  in  the  original 
cases  against  carriers,  ought  to  induce  us  to  hold  them  to 
a  strict  accountability ;  for  if  it  be  once  established  that  a 
carrier,  under  a  contract  like  the  present,  is  to  be  exempted 
by  shewing  that  he  used  all  the  care  which  a  prudent 
man  could,  and  yet  his  boat  was  burnt,  the  result  will  be 
that  he  will  be  exempted  from  liability.  For  the  very  per- 
sons by  whose  negligence  the  fire  may  have  originated 
are  to  be  the  witnesses,  and  they  are  very  sure  not  to  con- 
demn themselves.  But  place  the  burning  of  a  steamboat 
by  her  own  fire  done  under  the  exception  and  along  side 
of  the  act  of  God,  and  the  result  will  be  that  the  consignor 
will  have  a  chance  of  establishing  the  carrier's  liability  out 
of  his  inability  to  shew  that  the  fire  by  which  the  boat 
was  burnt  originated  from  the  fire  used  to  create  steam, 
her  propelling  power. 

Give  to  the  exception  the  construction  for  which  I  am 
contending,  and  there  is  a  certainty  in  the  principle  by 
which  the  liability  of  the  carrier  is  to  be  tested.  Adopt 
any  other  and  there  is  no  rule  in  the  matter.  Every  thing 
depends  upon  diligence^  a  diligence  to  be  proved  by  the 
boat's  crew.  It  may  be  therefore  at  once  assumed,  as  set- 
tled, that  whenever  a  steamboat  is  burnt,  the  consignor 
must  bear  the  loss. 

Take  the  construction  which  the  court  gives  and  the 
result  will  be  that  no  one  will  ship  on  a  steamer,  for  then 
the  dangers  of  loss  without  compensation  are  so  multiplied, 
that  nothing  save  necessity  could  induce  a  shipment  by 
such  a  boat.  On  the  other  hand,  if  the  loss  is  limited  to 
her  own  fire,  the  shipper  may  be  willing  to  encounter  this 
risk,  on  the  ground  that  in  the  construction  of  the  boat, 
every  means  which  the  ingenuity  of  man  can  devise  have 
been  resorted  to,  to  protect  her  from  this  very  danger. 

I  am  hence  persuaded  that  the  true  construction  of  this 
exception  was  given  on  the  circuit,  and  that  in  Swindler's 
case,  there  being  no  proof  which  could  bring  the  defend- 
ants within  the  exception,  the  jury  were  right  in  finding 
against  them.  So  in  the  other  case,  as  the  jury  had  the 
facts  before  them,  and  from  them  it  is  possible  that  the 
boat  was  unavoidably  burnt  from  her  own  fire,  (although 
40 
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I  confess  I  should  not  feel  myself  at  liberty  so  to  conclude) 
I  am  reluctantly  constrained  to  say  that  the  verdict  in  it 
ought  also  to  stand. 

Richardson,  J.  concurred. 


John  Clarke  J  administrator  de  bonis  non  of  James  Bowers^ 
vs.  E.  A.  West,  administratrix  of  H.  R,  West. 

Under  the  Ordinary's  Act  of  1839,  all  appeals  from  the  Ordinary, 
on  matters  of  account,'  lie  to  the  court  of  Equity ;  and  no  appeal,  on 
such  matters,  can  be  heard  in  the  Common  Pleas. 

Before  Frost,  J.  at  Colleton,  Spring  Term.  1845. 

James  Bowers  died  in  July,  1841,  and  administration  of 
his  estate  was  granted  to  H.  R.  West  in  March.  H.  R. 
West  died  in  May,  1842,  and  administration  of  his  estate 
was  granted  to  E.  A.  West,  the  appellant.  John  Clarke 
married  the  widow  of  James  Bowers,  and  administration  of 
his  estate  was  granted  to  Clarke  in  August,  1842.  The 
appellee,  John  Clarke,  cited^  the  appellant,  E.  A.  West,  in 
the  Court  of  Ordinary,  to  account  for  H.  R.  West's  admin- 
istration of  the  estate  of  Bowers.  In  December,  1842,  the 
Ordinary  made  a  decree  on  the  accounts,  charging  the  es- 
tate of  West  with  the  sum  of  $1,329.  In  this  sum  was 
included  $400,  and  interest,  the  amount  of  a  note  of  W. 
W.  Williams  <&  Co.  payable  to  Bowers,  which  was  charged 
against  the  estate  of  West,  on  the  ground  that  by  his  neg- 
ligence it  had  not  been  collected  from  the  makers,  who,  in 
the  spring  of  1843,  became  insol\rent.  The  issue  presented 
to  the  jury  on  the  pleadings  was,  whether  the  estate  of 
West  should  be  charged  with  the  amount  of  that  note,  by 
reason  ot  any  negligence  on  his  part  while  administrator, 
in  prosecuting  payment  of  the  note,  whereby  it  was  lost  to 
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the  estate  of  Bowers.  All  the  parties  had  been  cited  be- 
fore the  Ordinary  at  the  hearing  when  the  decree  was 
made,  and  appeared  by  their  attorneys ;  but  no  evidence 
was  then  offered  to  exonorate  the  estate  of  West.  The 
appellant  produced  witnesses  to  prove  that  West  had  not 
been  guilty  of  any  negligence.  It  was  objected  that,  on 
the  trial  of  the  issue  in  the  Court  of  Conlmon  Pleas,  no 
other  testimony  could  be  adduced  then  such  as  was  offer- 
ed in  the  Court  of  Ordinary.  The  objection  was  over- 
ruled, and  witnesses  were  examined. 

The  jury  found  a  verdict  for  the  appellant,  for  the  sum 
of  the  note  and  interest,  with  which  the  estate  of  West  had 
been  charged  in  the  decree  of  the  Ordinary. 

John  Clarke  appealed,  and  now  moved  for  a  new  trial, 
on  grounds  which,  as  they  were  not  considered  by  the 
Court  of  Appeals,  it  is  deemed  unnecessary  to  state. 

Henderson^  for  the  motion. 
Carn^  contra. 

Curia,  per  Frost,  J.  On  the  reading  of  the  brief  ail 
objection  was  suggested  by  the  Court,  which  was  not  made 
in  the  case,  that  under  the  Act  of  1839,  11  Stat  42,  the 
subject  of  the  appeal  is  referred  to  the  court  of  Equity ;  and 
that  this  Court  has  no  jurisdiction.  By  that  Act  it  is  pro- 
vided, "  if  any  person  or  persons  shall  think  themselves 
aggrievedby  any  judgment,  sentence,  decree,  determination^ 
denial  or  order  of  any  of  the  Courts  of  ordinary,  it  shall 
and  may  be  lawful  for  such  person  to  appeal  therefrom^ 
to  the  Court  of  Common  Pleas,  or  Equity."  If  the  appeal 
should  be  from  any  ^'judgment,  &c.  relative  to  any  last 
will  or  testament,"  the  appeal  shall  be  to  the  Court  of  Com- 
mon Pleas.  If  the  appeal  should  be  "  on  a  matter  of  ac- 
count, the  appellant  shall  docket  the  case  in  the  Court  of 
Equity  for  hearing  at  its  next  term."  "If  the  Court  should 
modify  the  said  decree,  it  may  order  the  Commissioner  to 
re-state  the  accounts,"  i&c.  The  subject  of  appeal  from 
the  Court  of  Ordinary,  in  this  case,  was  an  item  of  the  ac- 
count between  H.  R.  West,  the  appellant's  intestate,  and 
the  estate  of  James  Bowers,  of  which  he  was  administrator, 
in  which  the  appellant's  intestate  was  charged  with  a  large 
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balance.  It  is  properly  within  the  terms  of  the  Act,  "  a 
matter  of  account,"  and  appropriately  a  subject  of  Chance- 
ry  jurisdiction.  The  convenience  of  directing  an  appeal, 
in  such  a  matter,  to  that  Court,  is  suggested  and  provided 
for  by  the  Act,  in  that  **  if  the  Court  should  modify  the 
decree"  of  the  Ordinary,  "  it  may  order  the  commissioner 
to  re-state  the  accounts."  In  many  cases  this  may  be 
necessary  ;  and  it  may  be  important  to  the  expeditious,  as 
well  as  the  satisfactory,  adjustment  of  the  various  interests 
in  the  subject  of  the  account,  that  it  should  be  done  under 
the  immediate  direction  of  that  Court.  The  practice  of 
the  Common  Law  Court  is  not  adapted  to  such  relief;  so 
that  it  could  only  be  effected  after  frequent  and  protracted 
appeals.  The  advancement  of  justice  recommends  the 
construction,  required  also  by  the  terms  of  the  Act,  that 
appeals  from  the  Ordinary,  in  cases  like  the  present,  should 
be  directed  to  the  court  of  Equity.  For  want  of  jurisdic- 
tion, it  is  ordered  that  the  appeal  be  dismissed,  and  that 
the  whole  proceedings  be  set  aside  and  vacated. 

Richardson,  O'Neall,  Evans,   Bctler  and  Wari>- 
LAW,  JJ.  concurred. 


Charlbston,  Januahy,  1846.  317 

Jame^  K.  Rohinstm  vs.  The  City  Council  of  Charleston. 

The  defendants,  the  City  Council  of  Charleston,  passed  an  illegal 
ordinance,  imposing  on  non-residents  a  higher  price  for  badges  for 
laborers,  and  licenses  for  drays,  employed  within  the  city,  than  tipon 
residents.  The  plaintiff,  for  some  years,  as  a  non-resident,  paid  the 
increased  price,  and  then  brought  this  action  to  recover  back  the  ex- 
cess so  paid*    Held,  ihat  the  action  could  not  be  maintained. 

If  a  party  pay  money  voluntarily,  with  a  full  knowledge  of  all 
the  facts,  he  cannot  afierwards  recover  it  back,  although  he  was  not 
bound  to  pay  the  money,  and,  at  the  time  he  paid  it,  was  igno* 
ram  of  his  rights. 

Before  Evans,  J.  at  Charleston^  Fall  Term^  1845. 

Indebitatus  assumpsit  for  money  had  and  received, 
money  paid,  <&c.  Some  years  ago,  the  City  Council  of 
Charleston  passed  an  ordinance,  imposing  on  non-residents 
a  higher  price  for  badges  for  laborers,  and  licenses  for 
drays,  employed  within  the  city,  than  upon  residents.  The 
plaintiff,  for  some  years,  as  a  non-resident,  paid  the  in- 
creased price,  but  since  the  decision  in  the  case  of  Adger 
vs.  The  City  Council,  2  Sp.  719,  he  brought  this  action 
to  recover  the  excess  so  paid. 

The  presiding  Judge  was  of  opinion,  and  so  charged 
the  jury,  that  the  payment  was  voluntary,  and  could  not 
be  recovered  back ;  because  it  was  not  a  payment  under 
coercion  of  any  legal  process,  nor  was  it  a  payment  by  mis- 
lake  of  the  fact,  but  the  mistake  consisted  merely  in  an  ig- 
norance of  a  legal  liability.  It  was  like  the  case  in  2 
Cowen,  419,  where  one,  exempt  from  payment  of  toll  at  a 
bridge,  nevertheless  paid  it  when  demanded,  and  then  sued 
to  recover  it  back.  It  was  held  that  the  payment  was  volun- 
tary, and  no  action  would  lie  to  recover  it  back.  Yerdict 
for  the  defendants. 

The  plaintiff  appealed,  and  now  moved  for  a  new  trial, 
on  the  ground  of  error  in  the  charge  of  the  presiding 
Judge. 

J.  S.  Rhett,  for  the  motion. 

Porter,  City  Attorney,  contra. 
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Curia,  per  Butler,  J.  This  case  might  well  be  dis- 
missed, by  saying  that  this  court  entirely  concurs  in  the 
judgment  below ;  and  little  need  be  added  to  that  judg- 
ment. There  does  not  appear  to  have  been  any  pretence 
but  that  the  plaintiff  was  well  acquainted  with  the  facts 
connected  with  the  demand  and  payment  of  his  money  to 
the  City  Council.  At  least,  they  were  as  well  known  to 
him  as  to  the  whole  community.  There  was  no  disguise, 
by  that  body,  of  the  grounds  on  which  it  claimed  from 
the  plaintiff,  and  other  non-residents,  extra  sums  for  bt^dges. 
The  plaintiff,  also,  had  every  opportunity  of  informing 
himself  as  to  the  law,  and  was  under  no  coercion  to  abide 
by  the  ordinance  under  which  he  paid  his  money.  He 
either  paid  it  with  a  knowledge  of  the  law  on  the  subject, 
or  •  in  ignorance  of  it.  In  either  point  of  view,  the  pay- 
ment was  voluntary.  If  he  knew  that  the  tax  was  ille- 
gal, he  must  be  regarded  as  having  waived  all  exceptions 
when  he  paid  it,  and  .is  like  one  who  has  paid  his  money 
by  voluntarily  submitting  to  extortion,  rather  than  take 
the  pains  or  trouble  to  resist  it.  Indeed,  he  sought,  of  his 
own  accord,  the  employment  that  was  entirely  under  the 
control  of  a  corporation  of  which  he  was  not  a  member. 
Rather  than  employ  his  hands  in  other  kinds  of  service, 
he  chose  to  seek  the  employment  peculiar  to  the  cityj  for 
them,  from  the  belief  that  it  was  more  profitable.  Here 
there  can  be  no  complaint,  that  he  has  either  been  deceiv- 
ed, or. coerced,  in  the  payment  of  money.  If  he  acted 
upon  a.  knowledge  of  his  rights,  he  has  compromised 
them.  But  it  has  been  mainly  contended,  that  he  was  ig- 
norant of  his  rights,  when  he  submitted  to  the  illegal  tax. 
If  so,  how  can  he  escape  from  the  common,  and,  in  my 
opinion,  salutary  principle,  ignorantia  legis  non  excusat.* 
Every  one  is  supposed  to  be  cognizant  of  the  law,  when 
he  makes  a  contract,  and,  when  there  is  np  fraud,  or  con- 
cealment of  facts,  he  must  abide  by  it,  whatever  it  may  be. 
The  pregnant  question  ptlt  by  Lord  EUenborough,  in  the 
case  of  Bilbie  vs.  Lumley,  2  East,  .470,  indicates  the 
whole    law   of  the  case.     He  asked,  could  any   case  be 
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stated  "  ^here,  if  a  party  paid  money  to  another  volunta- 
rily, wilh  a  full  knowledge  of  all  the  facts  of  the  case,  he 
could  recover  it  back,  on  account  of  his  ignorance  of  the 
law  ?" 

The  remarks  of  Gibbs,  J.  in  the  case  of  Brisbane  vs. 
Dacres^  5  Taunt.  152,  give,  in  simple,  but  illustrative 
terms,  the  reasons  of  the  law.  "  I  think,"  says  he,  "that 
by  submitting  to  such  a  demand,  he  that  pays  the  money 
gives  it  to  the  persoh  to  whom  he  pays  it,  and  makes  it 
his,  and  closes  the  transaction  between  them."  The  case 
from  Cowen,  referred  to  by  the  circuit  Judge,  gives  an  apt 
illustration  of  the  doctrine.  Ttie  plaintiff  crossed  the 
river  on  the  ice,  near  a  neighboring  bridge,  and  was  re- 
quired to  pay  toll.  He  submitted  to  the  demand,  and  af- 
terwards brought,  his  action  to  recover  back  the  sum  thus 
paid.  It  was  said  by  the  court,  that  the  plaintiff,  instead 
of  paying  the  demand,  should  have  suffered  a  prosecution, 
and  he  had  to  abide  by  the  rule,  volenti  nonjit  mjuria.* 
So,  in  the  case  under  consideration,  the  plaintiff  paid 
his  inoney  without  objection  or  reservation.  He  could 
have  tendered  the  sum  really  demandable,  and  have  gone 
on,  and  submitted  to  legal  proceedings  against  him  ;  and 
in  jsuch  proceedings  he  must  have  succeeded,  if  a  badge 
was  demandable,  as  a  matter  of  right,  by  all  the  citizens  of 
the  State.  In  waiving  his  legal  right,  he  may  be  regard- 
ed as  having  vplurntarily  given  so  mUch  money  to  the 
City  Council,"  for  the  privilege  of  letting  his  slaves  work 
in  the  city  without  molestation.  Like  many  others,  who 
have  not  complained,  he  may. not  have  thought  the  tax 
wrong  at  the  time,  and  may  have  regarded  it  in  this  light — 
as  the  price  of  protection  and  profitable  employment.  It 
seems  to  me,  that  it  would  be  most  mischievous  to  open 
such  transactions  as  these,  after  money  has  been  expended 
upon  the  assumption  that  it  was  lawfully  acquired,  and 
particularly  after  tjie  payment  of  it  may  have  been  acqui- 
esced in,  during  nearly  the  whole  period  of  the  statute  of 
limitations.  It  would  be  to  remove  the  sense  of  security 
.  for  past  transactions,  and  to  let  loose  a  great  deal  of  treach- 
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erous  litigation.  There  are  soma  cases  ia  which  it  has 
beeD  held,  that  where  sums  have  been  paid  on  a  mistake 
of  the  law,  they  may  be  recovered  back.  It  is  difficult  to 
follow,  with  any  degree  of  precision,  the  principle  of  such 
decisions.  The  case  of  Lawrence  vs.  Bavhien,  2  Bail. 
623,  may  be  well  vindicated  by  its  palpable  justice.  The 
party  defendant  had  not  paid  his  bond,  and  resisted  its 
payment,  on  the  ground  that  the  contract  had  been,  on  ad- 
visement, made  in  a  mistake  of  the  law.  He  bought  his 
own  land,  when  he  supposed  he  was  buying  out  the  right 
of  another.  If  he  had  actually  paid  the  money  on  the 
bond,  he  might  have  occupied  a  very  different,  and  a  nwre 
unfavorable,  attitude  before  the  court.  It  is,  however,  un- 
necessary to  say  anything  more  of  that  case,  as  I  think 
its  principle  is  not  at  all  involved  in  the  one  before  us. 
An  actual  mistake  of  the  law,  made  directly  in  reference 
to  the  law  itself,  is  distinguishable  from  negative  inattea« 
tion.  It  is  the  difference  between  delusion  and  ignorance. 
The  decision  below  is  affirmed.    Motion  dismissed. 

Richardson,  O'Neall,  Evans,  Wardlaw  and  Frost, 
JJ.  concurred. 


Commissioners  of  the  Roads  for  St.  PauPs  Parish  vs. 
Lewis  Morris. 

The  statute  of  limitations  begins  to  run  against  a  penalty  for  de- 
fiiult  of  road  duty,  from  the  date  of  the  de&ult 

Before  Frost,  J.  at  CoUeton^  Spring  Term^  1845. 

Sum.  Pro.  to  recover  the  amount  of  a  fine  imposed  for 
default  of  road  duty.  TAe  default  occurred  in  1840,  and 
the  penalty  was  adjudged  by  the  Board  at  a  sitting  held 
the  I7th  April,  1844.     The  process  was  issued  the  17th 
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October  following.  The  statute  of  limitations  whs  pleads 
ed.  A  decree  was  given  for  the  plaintiffs,  on  the  ground 
that  the  operation  of  the  statute  began  from  the  time  the 
fine  was  imposed  by  the  Board,  and  not  from  the  date  of 
the  default,  and  so  the  suit  was  commenced  within  six 
months  after  the  cause  of  action  accrued. 

The  defendant  appealed,  and  now  moved  for  a  new 
trial,  on  the  ground  that  the  cause  of  action  was  barred 
by  the  statute  of  limitations. 

DeSaussfire,  for  the  motion. 
Edwards y  contra^ 

Curioy  per  Frost,  J.  This  case  was  decided  on  the  circuity 
under  an  imperfect  recollection  of  the  case  of  the  State 
^s.  The  Commissioners  of  New  Town  Cut,  2  Speers,  402, 
and  the  impression  diat  that  case  supported  the  inference 
that  the  action  for  the  recovery  of  the  penalty  for  a  de- 
fault of  road  duty,  accrued  at  the  time  the  penalty  was 
imposed  by  the  Board  of  Commissioners.  The  case  only 
decides  that  it  is  <'  immaterial  whether  the  fine  was  im- 
posed, or  the  execution  issued,  within  six  months  or  not, 
provided  the  proceeding  for  enforcing  the  penalty  was 
eommenced  within  that  time ;"  and  that  was  done  by  giv- 
ing notice  to  the  defaulter,  to  appear  before  the  Board,  and 
answer  for  the  default.  No  proof  was  offered  in  this  case 
of  the  time  when  the  defendant  was  notified  to  appear 
and  answer  for  the  alleged  default,  so  as  to  avoid  the  plea 
of  the  statute,  by  shewing  that  the  proceeding  was  com- 
menced within  the  limited  time,  for  the  recovery  of  the 
penalty  sued  for.     A  new  trial  is  therefore  granted. 

O'Neall,  Evans,  Butler  and  Wardlaw,  J  J.  con- 
curred. 
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Julius  Blacktoell^  assignee^  vs.  Charles  F.   Wilson, 

The  principal  in  a  Prison  Bounds  bond  was  taken  sick  about  ten 
days  before  the  expiration  of  the  forty  days  within  which  he  wa» 
allowed,  by  the  condition  of  the  bond,  to  file  his  schedule — and  con- 
tinued sick  until  some  time  after  the  expiration  of  the  forty  days, 
when  he  died,  without  having  filed  a  schedule.  Held^  that  if  his 
sickness  was  of  such  a  character  as  to  incapacitate  him  from  filing 
his  schedule,  his  bond  was  not  forfeited,  and  his  surety  was  not 
liable. 

Before  Frost,  J.  at  Colleton,    Spring  Term,  1845. 

Summary  Process  on  a  Prison  Bounds  bond,  against  the 
defendant,  who  was  surety  of  John  H.  Wilson,  the  prin- 
cipal obligor.  The  breach  assigned  was,  that  John  H. 
Wilson  had  not  filed  his  schedule  within  forty  days  after 
giving  bond  for  the  bounds.  The  bond  was  dated  the 
15th  November,  1842,  and  the  forty  days  expired  the  24th 
December.  Some  time  about  the  15th  December,  J,  H. 
Wilson  was  taken  sick,  and  died  in  January  following. 
The  defence  to  the  action  was,  that  after  the  illness  of  J. 
H.  Wilson,  he  was  incapacitated  from  complying  with 
the  condition  of  the  bond,  by  making  a  scredule.  A^de- 
cree  was  rendered  for  the  plaintiflf,  because,  by  proper  dili- 
geuce,  the  schedule  might  have  been  filed  before  he  was 
prevented  by  sickness. 

The  defendant  appealed,  and  now  moved  to  reverse  the 
decree  of  the  presiding  Judge,  on  the  ground  that  the  ina- 
bility of  the  principal  obligor  to  file  a  schedule,  during  the 
last  ten  of  the  forty  days,  discharged  his  surety. 

Northrop,  for  the  motion. 
Brewster,  contra. 

Curia^  per  Butler,  J.  The  principal  obligor  had  for- 
ty days,  within  which  he  might  file  his  schedule.  The 
whole  of  that  time  was  his,  under  the  condition  of  the 
bond.  The  obligee  could  not  compel  him  to  select  the 
.  first,  any  more  than  the  last,  of  that  period.  In  this  re- 
spect, his  own  will  and  option  gave  him  a  control  over  his 
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obligation.  Within  the  last  ten  days  of  the  time,  he  was 
taken  ill,  and  after  the  expiration  of  the  forty  days  he 
died,  without  complying  with  the  requisition  of  his  bond. 
Should  this  illness,  as  an  act  of  God,  be  regarded  as  suffi- 
cient, in  the  contemplation  of  law,  to  prevent  the  for- 
feiture of  the  bond?  It  seemed  to  be  conceded,  that  if 
the  obligor  had  died  within  the  time,  the  surety  would  have 
been  discharged  from  all  liability ;  but  it  was  denied  that 
mere  disease,  which  might  or  might  not  affect  the  princi- 
pal's ability  to  make  out  his  schedule,  would  have  the 
same  effect.  Disease  is  of  different  degrees,  and  may  or 
may  not  amount  to  legal  excuse  for  the  non-compliance  with 
the  condition  of  a  bond,  depending  on  its  violence  and  du- 
ration. The  general  presumption  of  the  law  should  be,  that 
whilst  there  is  life,  there  is  capacity  to  attend  to  the  du- 
ties of  legal  obligation.  The  onus  must  always  be  on 
the  defendant,  to  make  such  a  shewing  as  to  exonerate  him 
on  account  of  illness.  It  must  be  an  actual  illness  that 
suspends  the  capacity  to  perform  legal  duties,  or  it  rnnst 
be  such  as  would  obviously  put  one's  life  in  jeopardy,  by 
an  attempt  to  perform  a  particular  act.  The  following  ca- 
ses are  illustrations  of  these  general  principles.  "  Debt 
upon  obligation.  The  defendant  said  that  it  is  indorsed 
upon  condition,  that  if  /.  S.  comes  to  L,  before  such  a 
feast^  and  brings  two  sureties  with  him,  to  be  bound  to 
plaintij^  in  £40,  that  then,  ^c,  and  that  before  said 
feast  J,  S.  died  ]  judgment,  <6c.  and  a  good  plea.  And 
as  to  the  time  before  the  feast,  it  is  not  material ;  for  all 
this  time  is  the  defendant's,  and  if  he  does  it  in  the  vigil 
of  the  feast,  it  is  sufficient ;"  5  Viner  Abr.  231,  pi.  20. 
Again,  "  if  a  man  covenants  to  build  an  house  before  such 
a  day,  and  after  the  plague  is  there  before  the  day,  and 
continues  there  till  after  the  day,  this  shall  excuse  him 
for  the  breach  of  the  covenant  for  the  not  doing  thereof 
before  the  day  ;  for  the  law  will  not  compel  a  man  to  ven- 
ture his  life  for  it,  but  he  may  do  it  after."     5  Viner  Abr. 

229,  pi.  10. 

In  the  case  before  the  court,  the  circuit  Judge  gave  his 
judgment   on  the    assumption    that  the  obligor's   illness, - 

within  the  last  ten  days  for  the  filing  of  the  schedule,  was 
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of  such  a  character  as  to  incapacitate  him  from  perform- 
ing the  condition  of  his  obligation.  And  he  seems  to  have 
come  to  the  conclusion,  that  this  was  not  sufficient  to  pre- 
vent the  forfeiture  of  his  bond — holding  that  the  condi- 
tion could  have  been  complied  with  at  an  earlier  period  of 
the  specified  time.  We  think  that  this  view  cannot,  con- 
sistently wirh  the  principles  which  have  been  stated,  be 
sustained.  In  reversing  the  judgment  below,  it  is  thought 
prudent  to  order  the  case  back  for  a  new  trial,  as  there 
may  be  some  mistake  of  the  facts,  in  what  has  been  deci- 
ded on  the  circuit. 

Motion  for  new  trial  granted. 

Evans,  Wardlaw  and  Frost,  JJ.  concurred 
Richardson,  J.  absent  from  indisposition. 


/.  James  Haigler  and  others^  executors,  vs,  Aaron    Way. 

A  judgment  irregularly  obtained  against  an  infant,  may  be  set 
aside  after  he  has  attained  full  age,  on  motion  and  rule ;  and  the  fiict 
of  infancy  must  be  tried  per  pais,  and  not  by  inspection. 

A  judgment  against  an  infant,  who  has  not  I4)peared  by  guardian, 
is  erroneous. 

The  court  is  not  bound,  after  the  infant  has  attained  fall  age,  to 
set  aside  such  a  judgment,  on  the  mere  fact  that  he  was  an  in&nt 
when  it  was  obtained,  but  may  consider  lapse  of  time,  the  conduct  of 
the  defendant,  and  other  circumstances,  as  having  confirmed  the 
judgment,  or  rendered  the  interference  of  the  court  improper  ; 
semble. 

The  proper  practice  in  such  cases,  seems  to  be,  on  affidavit  of  the 
defendant's  inftmcy,  to  order  a  rule  to  shew  cause,  on  the  return  of 
which  the  judgment  may  be  set  aside,  or  an  issue  made  up  to  try 
the  fact  of  infancy,  or  such  other  material  fact  as  the  case  may  present. 

Before  Wardlaw,  J.  at  Charleston,  Spring  Term,  1844. 

This  was   a  motion  to  set  aside  the  judgment   which 
had  been  obtained  in  this  case,  on  the  ground  that  the  de* 


Charleston,  January,  1846.      325 

fendant  was  an  infant  when  it  was  rendered.  The  judg- 
ment was  obtained  on  a  bail  bond,  assigned  to  Ihe  plain- 
tiffs by  the  sheriff  of  Charleston  district.  It  appeared 
from  the  record,  that  the  judgment  was  by  default ;  that 
the  verdict  on  a  writ  of  inquiry,  was  rendered  on  the  16th 
IMay,  1842,  and  the  final  judgment  entered  up  on  the  11th 
June  followincr ;  that  no  guardian  had  been  appointed  for 
the  defendant,  and  that  no  appearance  had  been  entered. 
Affidavits  were  submitted  in  support  of  the  motion,  which 
stated  that  the  defendant  was  an  infant  when  the  judgment 
M'as  rendered  against  him,  but  shewed  that  he  had  since 
attained  full  age.  His  Honor  refused  the  motion,  and  the 
defendant  appealed,  and  now  renewed  his  motion  that 
the  judgment  be  set  aside. 

Ferrell,  for  the  motion.  An  infant  defendant  must  al- 
"wajrs  appear  by  guardian,  and  if  he  appear  by  attorney,  it 
is  error-  Bac.  Abr.  Infancy,  K  ;  1  Tidd  Pr.  70  ;  Reeve 
Dom.  R.  267.  If  no  guardian  appear  for  the  infant,  it  is 
the  duty  of  the  plaintiff  to  have  a  guardian  ad  litem  ap- 
pointed, who  is  usually  one  of  the  officers  of  the  court. 
1  Tidd,  71 ;  3  Ch.  Pr.  288;  2  Stra.  1070  ;  and  if  such  ap- 
pointment be  not  made,  no  judgment  can  be  rendered 
against  him.  2  Wils.  50.  These  authorities  shew  that 
the  judgment  in  this  case  was  erroneous.  The  next  ques- 
tion then  is,  can  it  be  set  aside  after  the  infant's  arrival  at 
full  age?  That  it  can,  he  cited  Com.  Dig.  Enfant  (c.  9) ; 
Reeve  Dom.  R.  267 ;  2  Stra.  783.  In  England,  such 
judgments  are  set  aside  by  writ  of  error ;  but  it  is  unne- 
cessary to  refer  to  authority  to  shew  that  in  this  State  a 
writ  of  error  does  not  lie,  and  that  the  proceeding  by  mo- 
tion and  rule  is  proper. 

PhUlipSj  contra,  contended  that  a  judgment  against  an 
infant,  irregularly  obtained,  can  only  be  set  aside  by  writ 
of  error,  or  audita  querela  ;  that  the  question  of  infancy 
must  be  tried  by  inspection — and  the  judgment  can  only 
be  avoided  during  the  non-age  of  the  defendant.  He  ci- 
ted Co.  Litt.  247,  note  2 ;  12  Rep.  122  ;  Bing.  on  Infancy, 
68,  160  ;  2  Hill,  298 ;  1  Rich.  Eq.  1 ;  Reeve  Dom.  R.  266, 
267 ;  Bac.  Abr.  Infancy,  J. 
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Curia^  per  Wardlaw,  J.  Owing  to  some  misunder- 
standing  between  the  circuit  Judge  and  the  counsel,  as  to 
what  was  done  on  the  circuit,  no  notice  of  appeal  was 
served,  and  no  note  of  the  case  kept  by  the  Judge.  By- 
consent,  a  report  has  been  prepared  by  the  counsel  on 
the  two  sides,  and  upon  that  the  case  has  been  heard. 

The  affidavits  submitted  by  the  defendant,  allege  that 
he  was  not  of  age  in  May,  1842,  when  the  judgment  by 
default  was  rendered  against  him,  but  since  came  to  age, 
and  soon  afterwards  gave  notice  of  his  motion  to  set  aside 
the  judgment. 

The  plaintiffs,  not  admitting  the  allegation  that  the  de- 
fendant was  under  age  when  the  judgment  was  rendered, 
insist  that  matter  of  record  can  be  vacated  only  by  matter 
of  record — that,  in  such  matter,  advantage  for  infancy  can. 
be  taken  only  during  the  infancy,  and  that  the  infancy 
must  then  be  tried  by  inspection.  In  fines,  common  re- 
coveries, and  other  suph  matters  of  record,  wherein  the 
court  may  have  been  supposed  to  supervise  all  the  acts  of 
the  parties,  and  to  judge  of  their  competency,  (such  mat- 
ters being  chiefly  real  actions,  which  in  their  operation 
had  become  modes  of  assurance)  a  party  bound  by  the  re- 
cord, could  not,  after  he  was  of  age,  object  that  he  had 
been  an  infant  when  the  record  was  entered ;  if  he  made 
the  objection  during  his  minority,  he  was  required  to  pro- 
ceed by  writ  of  error,  audita  querela,  or  other  matter  of 
record,  and  to  establish  his  infancy  upon  the  trial  by  in- 
spection, to  the  satisfaction  of  the  court,  which  before  bad 
considered  him  of  age.  Co.  Litt.  247,  note ;  Bac.  Abr. 
Infancy,  K. 

But  in  other  cases,  a  judgment,  irregularly  rendered 
against  an  infant,  may  be  removed  after  he  has  attained 
full  age,  and  the  fact  of  infancy  must  be  tried  per  pais^ 
and  not  by  inspection.  Com.  Dig.  Enfant,  (c.  9)  ;  Sliver 
vs.  Shelback,  I  Dal.  R.  165.  The  infant  is  supposed  to 
have  no  discretion  to  defend  himself,  or  even  to  appoint  an 
attorney.  The  injustice  of  holding  that  all  matter  of  re- 
cord, even  a  judgment  by  default,  shall  forever  conclude 
an  infant,  if  not  removed  during  his  non-age,  would,  in 
some  cases  that  might  be  imagined,  be  enormous.  Between 
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cases  wherein  the  court  will  interfere  with  a  record  for  the 
infancy  of  a  party,  no  sensible  distinction  can  be  made 
short  of  the  long  established  rule,  that  a  judgment  against 
an  infant  is  erroneous,  if  he  have  not  appeared  by  guardi- 
an. Shipman  vs.  Stevens,  2  Wils.  50 ;  2  Stra.  784.  To 
vacate  such  judgment,  a  writ  of  error  coram  nobis  has 
been  used  in  the  English  practice,  in  which  the  error  for 
infancy  of  the  defendant  having  been  assigned,  the  plain- 
tiff may  traverse  the  assignment,  and  the  issue  be  tried  by 
a  jury  ;  (see  2  Tidd.  Pr.  1136 ;  2  Attorney's  Prac.  K.  B. 
320,  385) ;  but  with  us,  the  writ  of  error  has  never  been 
in  use,  and  its  purposes  are  attained  by  motion  and  rule. 
2  Bay,  333.  In  granting  the  rule  to  shew  cause  why  a 
judgment  should  not  be  set  aside  for  the  infancy  of  the  de- 
fendant, and  in  determining  the  matters  which  may  arise 
on  the  return  to  such  rule,  the  court  may  consider  what 
effect  should  be  given  to  lapse  of  time,  the  conduct  of 
the  defendant,  and  other  circumstances  which  maybe  sug- 
gested to  have  confirmed  the  judgment,  or  to  have  render- 
ed the  interference  with  it  by  the  court  improper. 

If,  then,  the  facts  be  such  as  the  defendant  has  alleged, 
the  judgment  should  be  set  aside.  But  the  plaintiffs  can- 
not be  considered  to  have  admitted  the  facts,  so  as  to  au- 
thorize the  court  to  set  aside  the  judgment  without  further 
inquiry.  The  motion  of  the  defendant  must  then  be  re- 
garded as  a  motion  for  a  rule  to  shew  cause.  The  affida- 
vits he  has  submitted  entitle  him  to  such  a  rule.  If  the 
plaintiffs  shew  no  cause  to  the  contrary,  upon  return  of 
the  rule,  the  judgment  must  be  set  aside.  If,  by  their  re- 
turn, the  plaintiffs  deny  that  the  defendant  was  an  infant 
when  the  judgment  was  rendered,  or  present  any  other 
material  question  of  fact,  an  issue  for  a  jury  may  then  be 
bad.  If  the  plaintiffs  be  satisfied  of  the  truth  of  the  facts 
alleged  by  the  defendant,  and  choose  to  save  further  expense, 
they  may  now  consent  that  the  judgment  be  set  aside.  It 
is,  therefore,  ordered,  that  the  affidavits  submitted  by  the 
defendant  be  filed,  and  that  a  rule  be  served  upon  the 
plaintiffs,  requiring  them  to  shew  cause,  at  the  next  term 
of  the   circuit  court,   why  the  judgment  should  not  be  set 
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aside,  upon  the   ground  that  the  defendant  was  an  infant 
when  It  was  rendered  against  him. 

Richardson,  O'Neall,  Evans,  Butler  and  Frost, 
JJ.  concurred. 


J.  J.  Dupong  vs,  Charles  Watkins. 
South  Western  Rail  Road  Bank  vs.  the  same. 

Money  in  the  Sheriff*  s  hands,  though  subject  to  levy  is  not  subject 
to  the  lien  of  €l  fi  fa.  If,  therefore,  it  is  assigned  before  levy,  the 
assignee  will  be  entitled  to  it,  in  preference  to  the  execution  creditor. 

Before  Frost,  J.  at  Colleton,  Spring  Term,  1846. 

Rules  were  taken  out  agaiust  the  sheriff  of  Colleton  dis- 
trict, to  shew  cause  why  he  had  not  paid  the  executions  of 
Ji./a  in  the  cases  stated.  The  return  of  the  sheriff  shewed 
that  in  December,  1844,  he  had  received  $507  16,  for  the 
defendant,  Charles  Watkins,  under  an  execution,  at  his  suit, 
against  one  Creighton ;  and  that  he  had  paid  to  two  exe- 
cutions, elder  than  those  stated,  all  the  fund,  except  a  bal- 
ance of  $91  53,  which,  on  the  17th  February,  1846,  he 
had  paid  to  the  attorney  of  Michael  O'Conner,  pursuant  to 
an  assignment  of  Charles  Watkins  to  the  said  O'Connor  of 
"  any  moneys  in  the  hands  of  sheriff  Rumph  now,  or 
to  come  to  his  hands  by  virtue  of  the  Ji.  fa,  in  Watkins  vs. 
Creighton,"  <ftc.  dated  18th  November,  1844,  and  entered 
in  respondent's  office  the  the  28th  of  the  same  month.  The 
executions  in  the  cases  stated  were  lodged  in  the  sheriff's 
office  before  the  assignment. 

The  rule  was  made  absolute,  on  the  ground  that  the 
executions  had  a  lien  on   the  money  in  the  hands  of  the 
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sheriff,  as  soon  as  it  was  received,  which  could  not  be  de- 
feated by  an  assignment  of  the  defendant. 
The  sheriff  appealed. 

E,  Rhett,  for  the  motion. 
R.  DeTreville,  contra. 

Curia,  per  Frost,  J.  In  the  case  of  Reid,  for  Jones, 
assignee,  vs.  Ramey,  sheriff,  (a)  decided  at  the  last  session 
of  the  Court  in  Columbia,  it  was  ruled  that  the  assignment 
of  the  plaintiff  in  execution  of  the  funds  in  the  sheriff's 
hands,  collected  under  the  execution,  should  be  preferred 
to  the  claim  of  the  execution  creditor  of  the  plaintiff  to  the 
same  fund  under  the  lien  of  his  execution.  That  case 
confirmed  what  is  said  by  Judge  O'Neall  in  the  case  of 
Adams  vs,  Crimager,  1  McM.  310,  that  though,  generally, 
money  is  the  subject  of  levy,  it  is  not  also  subject  to  the 
lien  of  an  execution.  In  this  case,  before  the  money  was 
received  by  the  sheriff,  Watkins,  the  plaintiff  in  the  execu- 
tion, had  made  an  assignment  of  it  to  CFConnor.  Imme- 
diately as  it  was  paid  to  the  sheriff,  the  assignee  had  a  legal 
claim  to  it.  It  was  not  subject  to  the  lien  of  the  execu- 
tions against  the  plaintiff;  and  under  the  authority  of 
Means  vs.  Vance,  1  Bail.  40,  the  circuit  court  should  not 
have  interfered  to  prevent  the  payment  to  the  assignee  by 
ordering  the  fund  to  be  paid  to  the  executions. 

The  motion  is  granted. 

Richardson,  O'Neall,  Evans,  Butler  and  Ward- 
law,  JJ.  concurred. 

(a)    Ante,  p.  4. 
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Charles  P.  Sheer  vs.  William  Austin^  administrator  of 
Lucretia  Austin. 

In  an  action  against  an  administrator,  in  order  to  make  a  married 
woman,  who  was  one  of  the  distributees  of  the  intestate,  and  her  hus- 
band,  competent  witnesses  for  the  defendant,  they  executed  a  joint  re- 
lease to  the  defendant  of  her  share  in  the  estate  and  of  all  liability  to 
account  Held,  that  the  release  was  sufficient  to  render  them  com- 
petent. 

Before  Evans,  J.  at  Charleston,  Fall  Term,  1846. 

This  was  an  action  of  assumpsit  on  a  promissory  note 
for  four  hundred  doll,ars,  drawn  by  Lucretia  Austin,  the 
intestate  of  the  defendant.  Mr.  and  Mrs.  McCants  were 
oflered  as  witnesses  for  the  defendant,  Mrs.  McCants  was 
a  daughter  of  the  intestate  and  one  of  her  heirs  at  law. 
In  order  to  render  her  and  her  husband  competent,  they 
executed,  jointly,  an  instrument,  under  seal,  whereby,  "for 
valuable  consideration,"  they  transferred  to  the  defendant 
the  share  of  Mrs.  McCants  in  her  mother's  estate  and  re- 
leased him  from  all  accountability.  His  Honor  held  that 
the  release  was  sufficient,  and  the  witnesses  were  examined. 
The  jury  found  for  the  defendant,  and  the  plaintiff  appeal- 
ed, on  the  ground,  ifiter  alia,  that  Mr.  and  Mrs.  McCanta 
were  incompetent  witnesses. 

Walker,  for  the  motion.  So  far  as  the  instrument  is  to 
be  considered  as  the  deed  of  the  wife,  it  is  void.  It  must 
then  be  regarded  as  the  release  of  the  husband  alone.  Now, 
a  husband  cannot  assign  his  wife's  choses  in  an  action  ex- 
cept for  valuable  consideration,  and  it  does  not  appear  that 
there  was  any  valuable  consideration  passing  between  the 
parties  in  this  case  ;  indeed  it  is  manifest,  from  the  whole 
transaction,  that  the  deed  was  only  executed  to  render  the 
witnesses  competent,  and  sur.ely  such  a  motive  for  the  ex- 
ecution cannot  be  regarded  as  a  valuable  consideration. 
Does  the  seal  imply  a  valuable  consideration  1  It  does  so 
doubtless  as  against  the  husband,  but  as  against  the  wife, 
who  is  no  party  to  the  deed,  and  is  not  estopped  by  the 
seal,  the  true  consideration  may   be  inquired  into.    He 
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cited  Clancy  on  M.  W.  122  ;  1  Russ.  C.  R.  1 ;  1  Bail.  668 ; 
4  Cru.  Dig.  22 ;  2  Ves.  675. 

Yeadon,  contra.  The  release,  on  its  face,  expresses 
that  it  was  given  "  for  a  valuable  consideration."  These 
are  the  words  of  the  instrument,  and  they  are  at  least  suf^ 
ficient  to  throw  the  onus  of  shewing  that  there  was  no 
consideration,  upon  the  party  alleging  that  there  was  none. 
But  it  is  unnecessary  to  look  beyond  the  seal.  That  of 
itself  implies  a  consideration  sufficient  to  support  the  in-^ 
strument.  4  McC.  324.  That  a  husband  may  assign  his 
wife's  vested  interest  is  not  questioned.  3  Russ.  C.  R.  65 ; 
Clan,  on  M.  W.  220 ;  1  Rich.  Eq.  76. 

Curia^  per  Evans,  J*  The  only  question  insisted  on 
in  this  case,  and  the  one  to  which  the  attention  of  the 
Court  has  been  directed,  is  that  which  relates  to  the  com- 
petency of  McCants  and  wife.  As  one  of  the  distributees, 
Mrs  McCants  and  her  husband  were  incompetent,  unless 
rendered  competent  by  the  release.  The  release  operates, 
according  to  its  terms,  as  a  trat)sfer  to  the  defendant  of  her 
share  in  her  mother's  estate,  and  a  release  of  all  accounta-^ 
bility.  It  must  be  regarded  as  the  act  of  the  husband 
alone.  The  wife's  joining  in  it  creates  no  obligation.  She 
is  a  married  woman  and  her  deed  is  void.  This  presents 
the  question,  whether  the  husband  can  release  and  dis- 
chargee his  wife's  choses  in  action,  so  as  to  bind  both  her 
and  himself.  On  this  question  there  seems  to  me  to  be  no 
doubt.  The  law  is  so  stated  in  the  elementary  books,  (see 
Clancy,  220,)  and  is  recognised  in  the  case  of  Terry  vs. 
BrunsoUf  1  Rich.  Eq.  78,  although  in  that  case  it  is  said 
he  cannot  assign  her  contingent  interest.  But  it  is  object* 
ed  that  the  release  was  without  consideration,  but  that  is 
more  than  I  know.  It  is  expressed  on  the  face  to  be  for 
valuable  consideration,  and  is  under  seal.  It  is  not  there- 
fore nudum  pactum,  for  any  thing  that  appears.  It  may 
be  that  if  the  assignee  had  to  go  into  Equity  to  get  posses- 
sion, that  Court  would  regard  him  as  in  nO  better  condition 
thad  the  husband,  if  the  release  was  without  consideration, 
and  compel  him  to  make  a  settlement.  But  that  can  never 
occur  in  this  case,  as  the  defendant  is  the  administrator 
and  already  has  the  possession.     I  think,  therefore,  the  re* 
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lease  was  sufficient,  and  that  the  witnesses,  McCants  and 
his  wife,  were  competent,  and  the  motion  is  dismissed. 

Richardson,  O'Neall,  Butler,  Wardlaw  and  Frost, 
J  J.  concurred. 


Lewis  (yBrierif  bearer,  vs.  Isaac  Sauts. 

The  owner  of  a  note  payable  to  bearer,  may  bring  an  action  on  it 
in  the  name  of  a  person  having  no  interest  in  it 

Before  Frost,  J.  at  Colleton,  Spring  Term,  1845. 


This  was  an  action  on  a  promissory  note,  payable  to  ' 

Thomsis  Pye,  or  bearer.  The  defendant  proved  that  the 
plaintiff  had  said  that  he  had  no  interest  in  the  note,  but 
that  it  belonged  to  B.  G.  O'Brien.  His  Honor  ruled  that 
it  was  not  necessary  that  the  plaintiff  suing  on  a  negotia- 
ble instrument,  should  have  an  interest  in  it,  and  that  the 
real  holder  might  sue  in  the  name  of  another.  Verdict 
for  the  plaintiff.  The  defendant  appealed,  and  now  moved 
to  set  aside  the  verdict,  and  for  a  new  trial,  on  the  ground  | 

that  the  action  was  not  maintainable,  because  the  plaintiff  i 

had  no  interest  in  the  note.  I 

Northrop,  for  the  motion. 
Henderson,  contra. 

Curia,  per  Frost,  J.     The  holder  of  a  note  payable  to  I 

bearer,  by  the  terms  of  the  instrument  has  the  legal  inte- 
rest and  a  cause  of  action  against  the  maker.  This  pro- 
ceeds from  the  distinction  between  negotiable  and  common 
chattels.  With  respect  to  the  former,  possession  is  prima 
facie  evidence  of  property.  But  it  is  competent  for  the 
defendant  to  impeach  that  title,  and  by  proof  of  circum- 
stances, raising  a  suspicion  of  fraud,  require  the  holder  to 
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prove  that  he,  or  some  persoa  under  whom  he  claims,  took 
it  bona  fide  and  cave  a  valuable  consideration  for  it. 
The  admission  of  the  plaintiff,  however,  that  he  has  no 
interest  in  the  note,  does  not  make  a  case  of  mala  fide 
possession.  He  may  be  suing  as  trustee  or  agent  for 
another.  It  is  very  clear  law  that  a  suit  may  be  brought 
in  the  name  of  a  peison  having  no  interest  in  the  note,  for 
the  benefit,  and  by  the  direction,  of  the  owner.  It  is  not 
material  to  the  defendant  whether  the  plaintiff  sues  in  his 
own  right,  or  for  the  use  of  another.  His  contract  obliges 
him  to  pay  to  any  person  who,  by  possession  of  the  note, 
fulfils  the  description  of  bearer,  unless  he  acquired  the 
possession  by  fraudulent  means.  A  recovery  in  this  case, 
in  the  name  of  the  present  plaintiff,  may  be  pleaded,  with 
proper  averments,  in  bar  of  a  new  suit  brought  by  any 
other   person. 

^ing  vs.  Wilsorij  2  Camp.  5 ;  Waggoner  vs.  Colvin^ 
11  Wend.  27;  Loved  vs.  Everston,  11  Johns.  R.  52; 
Gage  vs.  Kendall^  15  Wend.  640;  and  Jackson  vs.  Heathy 
1  Bail.  355.     The  motion  is  refused. 

O'Neall,  Evans,  Butler  and  Wardlaw,  JJ.   con- 
curred. 


334  .  Smith  vs.  Affanassisfpb. 

W,  B.  Smithj  survivor^  vs.  Daniel  Affanassieffe. 

It  is  essential  to  a  writ  that  it  hare  the  seal  of  the  court  and  be 
signed  by  the  clerk. 

Defendant's  attorney  accepted  service  of  a  paper,  issued  by  plain- 
tiff's attorneys,  which  purported  to  be  a  writ  in  assumpsit,  l>ut  whiok 
neither  had  the  seal  of  the  court  nor  was  signed  by  the  clerk.  The 
plaintiff  having  fiiiled  to  prosecute  the  matter  further,  held^  that  there 
was  no  sufficient  commencement  of  an  action  on  which  judgment  of 
non  pros,  could  be  entered. 

In  the  City  Court  of  Charleston,  February  Temtf  1846. 

The  report  of  the  Recorder  is  as  follows : 

''  This  was  a  rule  on  the  plaintiff  to  shew  cause  why 
judgment  of  non  pros,  should  not  be  entered  by  the  de- 
fendant ^ 

'<  A  paper  was  produced,  purporting  to  be  an  original 
writ  returnable  to  July  Term,  1844,  of  the  City  Court, 
issued  in  the  case  of  the  plaintiff  against  the  defendant. 
The  paper  was  in  the  hand-writing  of  Messrs.  Yeadon  &, 
Macbeth,  as  plaintiff's  attorneys,  and  Mr.  Kunhardt,  as 
attorney  for  the  defendant,  entered  on  the  back  of  this 
paper  an  acknowledgment,  or  acceptance,  of  service,  and 
appearance  for  the  defendant.  There  was  neither  signa- 
ture of  the  clerk  nor  seal  of  the  court  to  this  paper ;  but 
it  was  indorsed  with  the  hand  of  plaintiff's  attorneys,  as 
a  writ  in  assumpsit.  It  had  not  yet  been  entered  in  the 
sheriff's  office. 

<<  No  declaration  has  been  filed  on  this  writ  or  paper, 
and  as  more  than  two  terms  of  the  court  have  elapsed 
since  the  return  of  the  writ,  Mr.  Kunhardt  urged  his  rig^ht 
to  the  motion  for  leave  to  enter  judgment  of  non  pros,  in 
the  case.  This  was  resisted,  on  the  grounds  that  there 
was  no  proof  that  such  writ  issued ;  the  paper  relied  ou 
being  not  under  the  hand  of  the  clerk  nor  seal  of  the  court. 

"It  appeared  to  me  that  the  paper  in  question  was 
assuredly  issued  out  of  the  office  of  the  plaintiff's  attor- 
neys, and  under  their  hand ;  that  they  tendered  it  for 
acceptance  of  service  to  the  defendant's  attorney,  as  pos- 
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sessing  the  requisites  of  a  writ ;  that  the  plaintiff,  through 
his  attorneys,  had,  consequently,  recognized  its  validity, 
and  was  estopped  from  denial  of  the  contrary.  I  granted 
the  motion." 

The  plaintiff  appealed,  on  the  ground  that  a  paper, 
neithei  lodged  with  the  sheriff  nor  signed  by  the  clerk,  nor 
having  the  seal  of  the  court,  is  not  a  legal  commencement 
of  a  suit,  nor  writ,  on  which  a  judgment  of  nan  pros,  can 
be  founded. 

Yeadon,  for  the  motion. 
Kunhardt^  contra. 

Curtesy  per  Evans,  J.  It  is  essential  to  a  writ  that  it 
have  the  seal  of  the  court  and  be  signed  by  the  clerk. 
The  paper  in  this  case  is  deficient  in  these  particulars, 
and  the  insufficiency  of  the  writ  has  not  been  waived  by 
any  subsequent  act  of  the  defendant  so  as  to  make  him  a 
party  in  court.  There  has  been  no  action  commenced 
and  prosecuted  between  these  parties  so  as  to  entitle  either 
of  them  to  costs,  and  the  motion  to  reverse  the  decision  of 
the  Recorder  is,  therefore,  granted. 

CNeall  and  Frost,  JJ.  concurred. 

Richardson,  J.  absent  from  indisposition  at  the  hearing. 


336  Bank  vs.   Green. 

9 

The  President  and  Directors  of  the  Bank  of  the  State  of 
South   Carolina  vs,  Benjamin   Green. 

Where  a  defendant  has  been  arrested  and  held  to  bail,  and  judg- 
ment recovered  against  him,  he  cannot,  in  an  action  on  the  judgment, 
be  again  held  to  bail. 

The  above  rule  applies,  even  though  the  bail  bond  in  the  original 
action  was  void ;  semble. 

Before  Frost,  J.  at  Chambers,  Charleston,  January,  1845. 

The  report  of  the  presiding  Judge  is  as  follows  : 
"  This  was  a  niotion  than  an  exoneretur  be  entered  on 
the  bail  bond  in  this  case.  The  action  is  debt  to  revive  a 
judgment  recovered  between  the  same  parties.  It  appeared 
by  an  exemplification,  that  in  the  original  action  the  defend- 
ant was  arrested  and  gave  bail.  The  plaintiffs  produced 
the  bail  bond  taken  in  the  original  action,  the  condition 
of  which  is,  to  appear  "  and  answer  the  President  and  Di- 
rectors of  the  Bank  of  the  State  of  South." 

"In  Barnes'  Notes,  116,  it  is  afiirraed  as  established 
practice,  "  that  where  the  plaintiff  has  bail  in  the  original 
action,  he  shall  have  none  in  his  action  on  the  judgment ; 
where  plaintiff  has  no  bail  in  his  original  action,  he  shall 
have  bail  in  his  action  on  the  judgment."  It  is  added, 
"actions  of  debt  on  judgment  are  not  to  be  encouraged  ; 
after  judgment  execution  should  follow,  and  not  a  fresh 
suit."  Garth  vs.  Green,  cited,  p.  107,  1  Tidd.  186.  Pe- 
tersdorff  on  Bail,  35,  and  Salkeld  vs.  Lands,  2  Bos.  <ft 
Pul.  416.  But  it  is  argued  for  the  plaintiffs,  that  the  bond 
is  void,  because  the  condition  does  not  certainly  express 
the  name  of  the  plaintiffs,  and  does  not  express  the  cause 
of  action  at  all ;  and  so  the  plaintiffs  never  had  bail  in  the 
first  action.  The  argument  appears  to  assume  that  the 
rule  is  designed  to  prevent  the  plaintiffs  from  requiring  a 
second  bail  bond,  or  double  security.  But  it  is  to  prevent 
the  defendant  being  twice  harrassed  by  an  arrest.  For 
the  rule  prevails,  though  the  bail  in  the  original  action 
have  become  insolvent ;  Sayer's  Rep,  160,  cited  1  Tidd, 
187 ;  or  the  plaintiff  has  released  them,  by  declaring  in  a 
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differest  couoty;  2  Wils.  93;  and  if,  upon  arrest,  the  de- 
fendant confess  judgment,  ''  that  is  tantamount  to  giving 
bail — and  if  defendant  were  held  to  bail  again,  he  would  suf- 
fer precisely  the  same  vexation  as  in  the  common  cases  to 
which  the  rule  was  allowed  to  extend."  Salkeld  vs.  Lands. 
The  delendant  having  been  arrested  in  the  original  action, 
is  not  liable  to  arrest  in  the  present  action.  If  the  bond 
be  inoperative  as  a  security  to  the  plaintiffs,  through  the 
sheriff's  default,  the  case  does  not  differ  from  that  in  which 
the  bail  were  insolvent  when  taken,  or  became  so  after- 
wards. For  an  insufficient  bail  bond  the  sheriff  is  liable. 
This  seems  the  proper  recourse  of  the  plaintiffs,  and  not 
to  hold  the  defendant  to  bail  a  second  time. 

"  The  motion  is  granted  ;  and  it  is  ordered  that  an  ex- 
oneretur  be  entered  on  the  bail  bond,  and  the  defendant 
discharged  from  arrest." 

From  this  order  the  plaintiff  appealed,  and  moved  that 
the  same  be  reversed,  on  the  grounds, 

1.  That  the  bail  bond  taken  in  the  first  action  is  void 
upon  its  face,  inasmuch  as  it  neither  sets  forth  the  names 
of  the  plaintiffs,  nor  states  for  what  the  defendant  was 
called  upon  to  answer  to  them ;  and,  therefore,  no  action 
could  be  maintained  upon  the  bail  bond,  but  the  bail  is 
wholly  ineffectual ;  and  it  is  respectfully  submitted,  that 
it  is  not  the  mere  arrest,  but  the  being  effectually  held  to  bail 
in  the  first  action,  that  exempts  the  defendant  from  arrest  in 
the  second. 

2.  That  the  English  rule  on  the  subject  does  not  apply 
in  South  Carolina,  unless  bail  above  or  to  the  action,  has 
been  put  in,  because  the  plaintiffs  cannot  compel  the  bail 
to  justify ;  and  by  the  Act  of  1786,  are  deprived  of  all  op- 
portunity of  testing  the  sufficiency  of  the  bail,  either  by 
an  action  on  the  bail  bond,  or  an  action  against  the  sher- 
iff for  taking  insufficient  bail,  until  the  original  suit  has 
been  prosecuted  to  judgment  and  execution.  Wherefore, 
it  is  submitted  that  the  reason  of  the  English  rule  fails,  and 
the  rule  itself  must  fail  with  it. 

3.  That  the  order  of  his  Honor  is,  in  other  respects, 
eoQtrary  to  law  and  the  practice  of  the  courts. 

43 
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This  case  was  argued  in  January  Term,  1846,  by  Bai- 
ley,  for  the  motion,  and  Ashhy,  contra,  and  was  kept  un- 
der consideration  by  the  court  until  this  term,  when  Mr. 
Justice  Frost  delivered  the  judgment  of  the  court  as  fol- 
lows : 

The  order  of  the  circuit  Judge  in  this  case  is  confinned, 
for  the  reasons  given  in  the  opinion,  and  the  motion  to  re- 
verse the  order  is  dismissed. 

Richardson,  O'Neall,  Evans,  Butler  and  Ward- 
law,  JJ.  concurred. 


Charles  Poster  vs.  W.  J.  Shieath. 

The  Bank,  being  the  holder  of  a  note  indorsed  by  the  defendanti 
who  resided  in  Charleston  district,  about  nine  or  ten  miles  from  the 
city,  deposited  a  notice  of  dishonor,  directed  to  the  defendant  at  Charles* 
ton,  in  the  city  post  office,  which  was  the  nerrest  to  the  defendant, 
and  that  from  which  he  usually  received  his  letters.  Held,  that  the 
service  of  the  notice  was  sufficient. 

As  a  genera]  rule,  where  the  parties  reside  in  the  same  city  or 
town,  notice  of  dishonor  must  be  persona],  or  by  leaving  it  at  the 
dwelling  house  or  place  of  business  of  the  party,  if  absent ;  bat  if 
the  parties  reside  at  different  places,  though  in  the  same  district  or 
county,  notice  sent  by  mail,  or  deposited  in  the  post  office,  may  be 
sufficient 

Before  O'Neall,  J.  at  Charleston,  Spring  Term,  1845. 

This  was  an  action  against  the  defendant,  as  the  indorser 
of  a  promissory  note. 

The  notice  of  non-payment  was  placed  in  the  Charles- 
ton post  office.  The  defendant  lived  in .  Charleston  dis- 
trict, and  within  nine  or  ten  miles  of  the  city.  He  usu- 
ally received  his  letters  from  the  city  post  office. 
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His  Honor  thought,  and  so  ruled,  that  the  notice  was 
not  enough  to  charge  him.  The  only  case  where  a  notice 
through  the  post  office  is  sufficient,  is  where  the  party- 
lives  out  of  the  county  or  district. 

A  non-suit  was  ordered. 

The  plaintiff  appealed,  and  now  moved  this  court  to 
set  aside  the  non-suit,  on  the  following  grounds. 

1.  That  the  deposit  of  a  letter  in  the  post  office  at 
Charleston,  was  a  sufficient  notice  of  non-payment  to 
charge  the  defendant. 

2.  That  the  Bank  was  not  bound  to  serve  the  defen- 
dant, who  resided  without  the  limits  of  the  city,  with  per- 
sonal notice  of  non-payment. 

Bailey  ^  Walker^  for  the  motion. 
Yeadon,  contra. 

Curiuy  per  Frost,  J.  The  Bank,  being  the  holder  of 
a  note  indorsed  by  the  defendant,  who  resided  in  the 
country,  about  nine  or  ten  miles  from  the  city,  deposited  a 
notice  of  non-payment,  directed  to  the  defendant  at  Charles- 
ton, in  the  city  post  office,  which  was  the  nearest  to  the 
defendant,  and  that  from  which  he  usually  received  his 
letters.  The  question  is,  was  this  notice  sufficient  ?  The 
general  rule  is,  that  where  the  parties  reside  in  the  same 
city  or  town,  notice  of  the  dishonor  of  bills  and  notes 
mu.st  be  personal,  or  by  leaving  it  at  the  dwelling  house 
or  place  of  business  of  the  party,  if  absent ;  but  if  the 
party  reside  at  a  different  place,  then  notice  may  be  sent 
through  the  post  office,  to  the  post  office  nearest  to  him,  or 
to  which  he  usually  resorts  for  his  letters  and  papers; 
Reid  vs.  Payne^  16  Johns.  R.  218 ;  Bank  of  Columbia 
vs.  Lawrence,  1  Pet.  578  ;  Story  on  Bills,  §  295-7 ;  Chit. 
on  Bills,  473,  (ed.  1842)  ;  and  not  only  may  notice  be 
sent  by  mail,  but  that  mode  of  conveying  it  is  most  safe 
and  proper ;  for  if  it  be  unnecessarily  forwarded  by  a  pri- 
vate hand,  or  unusual  conveyance,  and  it  miscarry  or  be 
delayed  a  day  beyond  the  time  it  would  have  been  convey- 
ed by  mail,  the  party  giving  the  notice  may  thereby  lose 
his  remedies.  Darbishire  vs,  Parker^  6  East,  3:  Cases 
may  happen  where  notice  by  a  special  messenger  may  be 
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proper.  There  is  not,  and  cannot  well  be,  any  general  mle 
which  determines  when  the  employment  of  a  special  messen- 
ger is  necessary.  On  this  subject,  Chitty  (on  Bills,  487,)  lays 
it  down  that  "  if  there  be  no  post  for  a  considerable  time 
after  a  party  receives  notice,  it  may  then  be  incumbent  on 
him  to  forward  notice  to  his  immediate  indorser  by  the  most 
ordinary  conveyance,  or  even  by  a  special  messenger — as 
in  some  parts  of  Yorkshire,  where  the  manufacturers  re- 
side  at  a  distance  from  the  post  town,  and  the  letters  might, 
if  not  so  forwarded,  lie  a  long  time  before  they  are  called 
for  ;  in  which  ease  it  may  be  necessary  to  send  a  special 
messenger,  the  expense  of  which  would  be  recoverable." 
For  this,  the  case  of  Pearson  vs.  Crallan,  2  Smith's  Rep. 
404,  is  cited.  That  was  assumpsit  on  a  bill  of  ex- 
change for  £30,  indorsed  by  defendant  to  plaintiff.  The 
plaintiff  demanded  the  expense  of  a  messenger.  The 
defendant  tendered  the  amount  of  the  bill  and  interest, 
and  contended  that  the  holder  of  the  bill  was  not  entitled 
to  give  notice  by  a  special  messenger,  but  only  by  the  or- 
dinary course  of  the  post. 

The  tender  having  been  pleaded,  the  defendant  claimed 
a  non-suit.  But  the  motion  was  refused,  and  it  was 
left  to  the  jury  to  say  whether  the  messenger  was  employ- 
ed wantonly  or  not.  It  appearing  that  the  defendant 
lived  out  of  the  ordinary  course  of  the  post,  the  notice 
might  not  have  been  received  for  a  fortnight ;  the  jury 
found  the  amount  of  the  expenses.  Lawrence,  J.  said,  '^  in 
some  parts  of  Yorkshire,  where  the  manufacturers  live  at 
a  distance  from  the  post  ^owns,  the  letters  may  lie  for  a 
long  time  before  they  are  called  for,  and  it  may  be  neces- 
sary to  send  notice  by  a  special  messenger."  Lord  El- 
lenborough  said  that  "  it  was  rightly  left  to  the  jury  to 
say  whether  the  special  messenger  was  necessary,  and 
also,  whether  the  charge  was  reasonable."  The  case  only 
decides  that  the  holder  may  recover  the  expense  of  a  spe- 
cial messenger,  if  that  charge  be  not  wantonly  incurred, 
of  which  the  jury  must  judge  ;  and  the  dictum  respecting 
the  Yorkshire  manufacturers  only  suggests  that  notice  to 
them  by  a  special  messenger,  under  the  circumstances 
supposed,  may  be  necessary.  The  case  furnishes  no  ao- 
thority  for  the  alternative  of  the  employment  of  some  or- 
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dinary  conveyance.  On  the  passage  from  Chitty,  and  the 
case  cited  in  support  of  it,  Thompson,  J.  in  the  case  of 
the  Bank  of  Columbia  vs.  Lawrence^  1  Pet.  Rep.  584, 
remarks,  "  in  that  case,  the  court  did  not  say  that  it  was 
necessary  to  send  a  special  messenger,  and  it  was  left  to 
the  jury  to  decide  whether  it  was  done  wantonly  or  not. 
The  holder  is  not  bound  to  use  the  mail  for  the  purpose 
of  sending  notice.  He  mat/  employ  a  special  messenger 
if  he  pleases,  but  no  case  has  been  found  where  the  Eng- 
lish courts  have  directly  decided  that  he  must.  To  com- 
pel the  holder  to  incur  such  expense  would  be  unreasona- 
ble, and  the  policy  of  adopting  a  rule  that  will  throw  such 
an  increased  charge  upon  commercial  paper  on  the  party 
bound  to  pay,  is,  at  least,  very  questionable."  It  may  be 
added,  that  in  the  case  of  Pearson  vs.  Crallan^  it  is  not 
stated  what  was  the  distance  of  the  defendant's  residence 
from  the  regular  course  of  the  mail,  nor  that  the  plaintiff 
knew  of  the  post  office  which  the  defendant  used,  so  that 
he  might  have  sent  the  notice  by  mail.  The  points  on 
which  the  decision  of  the  present  case  depends,  are,  there- 
fore, left  open. 

On  this  subject  of  due  diligence,  the  American  are  to 
be  preferred  to  the  English  authorities,  even  if  any  could 
be  found  in  point.  The  rules  of  commercial  diligence 
are  derived  from  general  acquiescence  in  the  course  of  bu- 
siness which  has  been  found  convenient.  From  such  ac- 
quiescence arises  a  custom,  and  that,  when  it  receives  ju- 
dicial sanction,  becomes  a  rule.  In  giving  effect  to  the 
decisions  of  foreign  courts,  a  vigilant  attention  should  be 
directed  to  the  circumstances  that  may  indicate  a  common 
necessity  or  application.  A  diversity  of  habits,  situation, 
pursuits  and  course  of  business,  may  suggest  a  material 
modification,  in  order  to  the  beneficial  transfer  of  them 
into  our  jurisprudence. 

The  circuit  decision  maintains,  that  notice  by  mail  is 
insufficient,  where  the  parties  reside  in  the  same  district. 
Though  not  affirmed,  it  may  be  inferred,  that  in  such 
case  notice  n^st  be  sent  by  a  special  messenger.  If  the 
mode  of  transmission,  uniting  in  the  greatest  degree  expe- 
dition and  safety,  that  is  known  to  the  use  of  the  country, 
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be  not  sufficient,  it  is  a  reasonable  conclusion,  that  the  no- 
tice should  not  be  entrusted  to  the  negligence  and  risk  of 
a  casual  bearer.  Very  many  cases,  on  an  examination  of 
the  facts,  will  shew  that  personal  notice  is  not  necessary, 
even  within  the  limits  of  a  town,  (or  township,)  which  is  a 
subdivision  of  a  district  or  county,  generally  of  very  limited 
extent.  In  Ransomvs.  Macky  2  Hill  N.  Y.  R.  589,  it  was  ruled 
that  whether  mail  service  is  good  or  not,  does  not  depend  on 
the  inquiry  whether  the  person  to  be  charged  lives  in  the 
same  legal  district,  but  whether  the  notice  may  be  trans- 
mitted by  mail  from  one  post  office  to  another  where  the 
drawer  or  indorser  usually  receives  his  letters.  In  the 
case  of  the  Bank  of  Columbia  vs,  Lawrence,  it  is  said 
that  it  is  distance  alone,  and  the  usual  course  of  receiving 
letters,  which  must  determine  the  question  ;  and  that  the 
residence  of  the  defendant  being  in  a  county  different  from 
that  to  which  the  notice  was  directed,  could  not  affect  the 
question.  Reid  vs.  Payne,  If  notice  by  mail  is  good 
within  the  limits  of  a  town,  it  cannot  be  insufficient  with- 
in a  district.  In  all  the  districts  of  the  State,  there  are 
several,  if  not  many,  post  offices.  These  are  the  ordinary 
means  of  conveying  communications  on  business  ;  a  dif- 
ferent mode  of  giving  information  cannot  reasonably  be 
required,  in  cases  of  bills  and  notes,  from  that  used  in  or- 
dinary business  transactions. 

"  The  cases  have  not  defined  the  the  precise  distance 
from  a  post  office  at  which  a  party  must  reside,  to  render 
service  of  notice  in  that  way  good."  3  Kent  Com.  107. 
In  the  case  of  the  Bank  of  Columbia  vs,  Lawrence,  1 
Pet.  683,  Thompson,  J.  says,  ''  it  has  not  been  thought  ad- 
visable, nor  is  it  believed  it  would  comport  with  practical 
convenience,  to  fix  any  precise  distance  from  a  post  office, 
within  which  the  party  must  reside,  in  order  to  make  this 
a  good  service  of  notice."  In  that  case,  the  defendant 
lived  two  or  three  miles  from  Georgetown,  and  generally 
received  his  letters  from  the  post  office  in  that  town.  The 
note  was  payable  in  Washington — and  it  was  ruled  that 
the  sending  a  notice  to  the  Georgetown  office  was  suffi- 
cient. The  notice  in  the  case  of  Reid  vs,  Payne  was 
sent  by  mail  from  Albany  to  Greenbush,  which  was  five 
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miles  distant  from  the  defendant's  residence ;  and  it  was 
heldt  o  be  sufficient,  on  proof  that  that  office  was  more 
convenient  for  the  defendant  (though  there  were  two 
others  in  the  county,  of  which  one  was  nearer  to  the  de- 
fendant's residence,)  and  that  the  defendant  had  often  re- 
ceived letters  there,  but  generally  on  information  given 
him  by  the  post  master,  without  which  previous  informa- 
tion it  appeared  that  the  defendant  had  never  called  for 
them.  In  the  case  of  the  Bank  of  the  United  States  vs. 
Carneal,  2  Pet.  R.  643,  notice  of  non-payment  of  a  note 
payable  in  Cincinnati,  was  deposited  in  the  post  office  of 
that  city,  directed  to  the  defendant,  "  Campbell  county, 
Kentucky."  There  were  two  post  offices  in  Campbell 
county,  distant  two  and  three  miles  from  the  defendant's 
residence.  Cincinnati  was  two  miles  distant.  The  de- 
fendant was  in  the  habit  of  receiving  letters  directed  to  ^  % 
him  at  Cincinnati,  at  the  office  in  that  place,  and  had  di-  ^ 
rected  the  post  master  to  keep  them  till  called  for.  He  vi-  ^^  \ 
sited  Cincinnati  very  frequently,  being  a  Director  of  a  bank  ^ 
in  that  town.  There  was  no  proof  that  the  letter  had 
been  mailed  for  Newport,  the  county  town  of  Campbell 
county,  nor  to  Covington,  the  other  post  office  in  Camp- 
bell county,  nor  that  it  was  received  from  the  office  in 
Cincinnati.  Yet  it  was  held,  the  service  of  notice  was 
sufficient,  on  the  presumption  that  it  had  been  taken  by 
the  defendant  from  the  office  in  Cincinnati.  The  defend- 
ant relies  on  the  cases  of  Ireland  vs.  Kip,  10  Johns.  R. 
490,  and  Ransom  vs.  Mack,  2  Hill  N.  Y.  R.  589.  In  the 
first,  notice  of  non-payment  was  deposited  in  the  post  of- 
fice of  New  York,  directed  to  the  defendant  at  Kip's  Bay. 
This  was  three  and  a  half  miles  distant  from  the  city  post 
office,  and  within  the  corporate  limits  of  the  city,  though 
beyond  the  compactly  built  parts.  Two  notaries  testified 
that  it  was  their  custom  to  deliver  notices  as  far  as  Kip's 
Bay.  The  notary  of  the  bank  admitted  that  he  served 
such  notices  as  far  as  the  three  mile  stone.  It  was  very 
briefly  decided,  that  the  notice  was  not  sufficient,  and 
nothing  is  said  to  shew  it  was  not  decided  on  the  proof  of 
the  custom.  In  the  second  case,  notice  for  the  defendant 
was  deposited  in  the  Sackett's  Harbor  post  office,  directed 
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to  North  Adams,  which  was  three  miles  and  a  half  distant 
from  the  defeudant's  residence,  and  from  which  he  did 
not  receive  his  letters  and  papers.  But  it  was  held  suffi- 
cient, because  the  holder  had  used  due  diligence  to  find 
the  address  of  the  defendant,  by  enqnirin^  of  one  of  the 
parties  to  the  note,  and  directing  the  notice  as  he  was  in- 
structed to  do.  On  the  authority  of  these  cases,  the  suffi- 
ciency of  the  notice  in  the  present  case  may  be  supported. 

On  the  question  of  due  diligence,  the  use  of  a  post  of- 
fice is  more  material  than  its  distance  from  the  party.  It 
does  not  appear  how  frequently  the  defendant  came  to 
Charleston,  whether  once  a  week,  or  more  or  less  frequently. 
What  business  he  had  carried  hhn  to  that  place,  and  so 
far  as  it  was  conducted  by  correspondence,  his  letters 
were  received  there.  All  that  the  law  requires,  is  the  ase 
of  due  diligence  to  ascertain  the  address  of  the  party,  and 
if  the  notice  to  him  be  regularly  mailed,  it  is  inmiaterial 
whether  it  reach  him  or  not.  JSjupi  vs.  Weston,  3  Esp, 
64  ;  Stanton  vs.  Blossom^  14  Mass.*  R.  116 ;  Lincoln  and 
Kennebeck  Bank  vs.  Hammatt,  9  Mass.  R.  169.  If  the 
defendant's  business  called  him  to  the  city  daily,  or  fre* 
quently,  the  service  would  have  been  clearly  sufficient. 
The  use  of  due  diligence  cannot  be  made  to  depend  on  the 
firequency  of  a  party's  call  at  the  post  office.  That  can- 
not be  known  to  the  holder  of  negotiable  paper,  on  which 
he  may  be  liable.  The  holder  will  have  done  oil  that 
can  reasonably  be  required  of  him,  when  notice  is  sent  to 
the  only  post  office  which  the  party  uses  for  the  purpose  of 
receiving  letters. 

Then,  as  to  the  distance  of  the  defendant's  residence 
from  the  post  office,  which  in  this  case  was  nine  or  ten 
miles — that  concerns  his  convenience  rather  than  his  lia- 
bility. If  of  several  offices  the  most  distant  were  selected, 
because  more  convenient  to  the  party's  business,  or  more  fre- 
quently visited,  that  would  be  the  proper  office  to  which  tosend 
a  notice.  Distance  could  not,  in  such  case,  be  averred  against 
use,  to  make  the  notice  insufficient.  A  party's  own  choice 
must  determine  where  notices  shall  be  sent  to  him.  If  the 
defendant  had  resided  within  one  or  two  miles  of  the  city, 
and  the  proof  of  his   use   of  the  city  post  office  was  the 
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same  as  in  the  present  ca^e,  it  would  be  within  all  the  au- 
thorities cited.  The  distance  of  the  party  from  his  usual 
and  only  office,  cannot  affect  the  question  of  due  diligence 
by  the  holder,  in  mailing  a  notice  for  him  to  that  office. 

The  defendant  takes  an  exception  to  the  cases  cited,  be- 
cause the  notice  in  this  case  was  not  transmitted  by  mail, 
but  was  deposited  in  the  post  office,  and  cites  a  dictum  in 
Ransom  vs.  Mack^  that  '^  the  post  office  is  not  a  legal 
place  of  deposit  for  notices  to  parties  to  negotiable  paper, 
but  that  service  in  that  mode  is  sufficient,  where  notice 
may  be  conveyed  by  mail."  The  dictum  is  directly  against 
the  position  it  is  cited  to  maintain.  The  first  part  of  the 
authority  cited,  must  be  understood  to  affirm  that  the  post 
office  is  not  a  legal  place  of  deposit  for  parties'  resident  in 
the  same  city  or  town  with  tlie  holder ;  but  the  dictum  ex- 
pressly affirms  that  it  is  a  legal  place  of  deposit,  in  cases 
where  it  may  be  conveyed  by  mail — that  is,  for  parties 
not  resident  in  the  same  city  or  town  with  the  holder.  If 
the  holder  of  the  note  were  in  New  York  or  Columbia,  it 
cannot  be  questioned  that  notice  mailed  to  Charleston 
would  be  sufficient.  So,  if  a  post  office  within  the  same 
distance  from  the  defendant's  residence  as  that  in  Charles- 
ton, were  used  by  the  defendant,  a  notice  mailed  to  that 
office  would  be  sufficient.  Why,  then,  should  not  a  de- 
posit of  notice  in  the  city  post  office,  by  a  holder  in  the 
city,  be  sufficient? 

The  motion  is  granted. 

RicHABDsoN,  Butler  and  Wardlaw,  JJ.  concurred. 
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Executors  of  Rene  Oodard  and  others  vs.    The  South 
Carolina  Rail  Road  Company. 

In  order  to  put  an  end  to  a  tenancy  from  year  to  year,  there  must 
be  three  months  notice  to  quit,  ending  at  the  expiration  of  the  year. 

The  Acts  of  180B  and  1817,  have  not  altered  the  common  law  in 
relation  to  tenancies  from  year  to  year,  and  the  necessity  of  notice 
to  quit,  before  the  tenancy  can  be  determined,  either  by  the  landlord 
or  the  tenant 

Before  Evans,  J.    at  Charleston^  Fall  Term^  1845. 

The  report  of  his  Honor  is  as  follows : 

"  The  defendants  occupied  a  house  belonging  to  the  plain- 
tiffs' testator  and  others,  at   the   annual    rent  of  $450. 
The  lease  commenced  on  the  1st  of  May.     At  the  expira- 
tion of  the  first  year,  the   defendants  continued  to  hold, 
and  for  several  years  paid  the  accruing  rent,  from  time  to 
time,  at  the  same  rates.     On  the  31st  of  March,  only  one 
month  before  the  expiration  of  the  lease,  the  plaintifs,  with 
a  view  to  increase  the  rent  to  $550,  gave  notice  to  quit  at 
the  end  of  the  year,  unless  the   rent  was  increased  to  the 
said  sum.     The  defendants  continued  to  hold,  contending 
they  were  not  bound  to  quit,  but  that  they  were  tenants 
from  year  to  year,   and  entitled  to  three  months  notice  be- 
fore the  end  of  the  year.     They  have  paid  the  rent  at  the 
old  rate,  but  the  plaintiffs  claim  $25  per  quarter,  addition- 
al rent ;  and  they  have  brought  this  action  to  recover  $50 
for  two  quarters'  additional  rent.     It  seemed  to  me,  with- 
out any  particular  examination  of  the  subject,    that    the 
landlord  could  terminate  the  lease,  which  I  regarded  as  a 
lease  at  will,  at  the  end  of  any  quarter,  by  giving  three  months 
notice,  which,  it  was  agreed,  was  the  notice  usually  given  in 
Charleston.  In  this  view,  the  notice  was  not  good  for  the  1st 
of  May,  but  was  so  for  the  1st  of  August.     I  therefore  de- 
creed one  quarter's  rent,  from  the  1st  of  August  to  the  Ist  of 
November,  for  the  plaintiflSs* 

"On  subsequent  reflection,  I  incline  to  the  opinion  that 
my  decree  was  wrong.  Instead  of  being  tenants  at  will, 
the  defendants  were  tenants  from  year  to  year,  and  entitled 


Charleston,  January,  1846.  347 

to  three  months  notice  before  the  end  of  the  year,  without 
which  they  could  hold  for  the  next  year." 

The  plaintiffs  appealed,  on  the  ground  that,  under  the 
Act  of  1817,  the  lease  of  the  defendants  determined  abso- 
lutely at  the  end  of  the  year — to  wit :  on  the  1st  May, 
1846,  and  that  three  months  notice  was  not  neces^ry,  as 
his  Honor  supposed ;  and  therefore,  that  the  plaintins  were 
entitled  to  the  increased  rent  for  both  the  quarters  sued  for, 
and  the  decree  should  have  been  for  the  whole  amount 
claimed,  to  wit :  fifty  dollars. 

The  defendants  also  appealed,  on  the  ground  that  the 
three  months  notice  which  his  Honor  held  to  be  necessary, 
must  be  given  three  months  before  the  expiration  of  the 
year ;  and  as  such  notice  was  not  given  in  this  case  be* 
fore  the  1st  of  May,  when  the  year  terminated,  the  defen- 
dants were  entitled  to  hold  for  the  succeeding  year  at  the 
old  rent ;  and  that  rent  having  been  paid,  the  decree  should 
bave  been  for  the  defendants. 

Bailey^  for  the  plaintiffs,  contended,  1st.  That  the  rule 
of  the  common  law,  requiring  notice  to  quit,  was  unrea- 
sonable, and  therefore  ought  not  to  be  adopted  in  South 
Carolina .  4  Kent,  110.  2d.  That  defendants  were  not 
tenants  from  year  to  year,  but  tenants  at  sufferance  ;  Co. 
Litt.  67  b  ;  4  Kent,  116 ;  6  Law  Lib.  291 ;  (Comyn  on 
Land,  and  Tenant) ;  4  Bing.  460 ;  2  Taunt.  148  ;  2  Camp. 
605.  3d.  That  the  3d  section  of  the  Act  of  1808,  8  Stat. 
666,  and  the  2d  section  of  the  Act  of  1817,  6  Stat.  67,  had 
altered  the  law  in  relation  to  giving  notice,  and  rendered 
it  unnecessary  ;  2  Hill,  367. 

Mazyck,  contra. 

Curia^  per  Frost,  J.  Tenancies  at  will,  from  which 
tenancies  from  year  to  year  are  derived,  are  said  to  have 
been  originally  held  at  the  will  of  the  les8or--^but  from 
a  very  early  period  it  has  been  the  law,  that  they  were  held 
at  the  concurrent  will  of  both  lessor  and  lessee,  for  they 
might  be  determined  at  the  will  of  either  party.  But  the 
tenant  could  not  determine  the  estate  in  the  middle  of  a 
quarter,  so  as  to  defeat  the  lessor  of  his   rent ;  nor  could 
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the  lessor  evict  the  t^ant  at  a  time  when  he  would 
be  deprived  of  the  fVuits  of  his  labor  in  the  preparation  of 
the  land  and  culture  of  his  crop.  In  Doe  vs.  Watts,  7 
T.  R.  81,  Lord  Kenyon  says,  "  it  was  in  order  to  avoid  so 
unjust  a  measure"  by  either  party,  "  that  so  long  ago  as 
the  time  of  the  Year  Books,  it  was  held  that  a  general  oc- 
cupatlfn  was  an  occupation  from  year  to  year,  and  that 
the  tenant  could  not  be  turned  out  of  possession,  without 
reasonable  notice  to  quit."  The  course  of  husbandry- 
must  have  defined  the  time  of  reasonable  notice.  Whea 
common  interest  had  united  common  consent  to  the  recog* 
nition  of  a  definite  notice,  the  courts,  in  adopting  it  as  a 
rule,  only  enforced  a  law  which  custom  had  previously 
established.  Accordingly,  for  the  mutual  interest  and  se- 
curity of  both  parties,  it  has  long  been  settled  in  the  Eng^ 
lish  courts,  that  interests  in  land  which  anciently  were  es- 
tates at  will,  should  be  construed  to  be  tenancies  from  year 
to  year.  In  Timtnins  vs.  Howlinson.  3  Burr.  1609,  Wil- 
mot,  J.  says,  '^  in  the  country,  leases  at  will,  in  the  strict 
legal  notion  of  leases  at  will,  being  found  extremely  in- 
convenient, exist  only  notionally,  and  were  succeeded  by 
another  species  of  oootraet  which  was  less  inconvenient. 
At  first  it  was  indeed  settled  to  be  for  a  year  certain  ;  and  then 
the  landlord  might  turn  the  tenant  out  at  the  end  of  the 
year.  It  is  now  established,  that  if  a  tenant  takes  from 
year  to  year,  either  party  must  give  a  reasonable  notice 
before  the  end  of  the  your,  though  that  leasonable  notice 
varies,  according  to  the  customs  of  different  counties."  A 
tenant,  then,  takes  from  year  to  year,  when  he  enters  at  an 
annual  rent,  without  any  agreement  for  a  year  or  other 
specific  time ;  and  either  party  must  give  reasonable  notice 
before  the  end  of  the  year*  When  there  is  an  agreement  for 
a  tenancy  for  a  year,  and,  by  consent  of  both  parties,  the  ten- 
ant continues  in  possession  afterwards,  the  Jaw  implies  a 
tacit  renovation  of  the  contract.  They  are  presumed  to 
have  renewed  the  old  agreeement,  which  was  to  hold  for  a 
year.  If  the  time  be  stipulated,  whether  for  a  year  or  a  less 
period  of  time,  no  notice  is  necessary  to  determine  the  tenan- 
cy, because  the  parties,  by  the  agreement,  are  apprised 
of  its  determination.     If  the  occupation  be  for  a  less  time 
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thaD  a  year,  a  shorter  notice  than  in  case  of  a  tenancy 
from  year  to  year,  will  be  sufficient.  The  .notice  is  to 
have  relation  to  the  tenancy — so  that  on  taking  by  the 
month,  a  nionth's  notice  to  quit  may  be  sufficient.  Right 
vs.  Darby,  1  T.  R.  162  ;  Doe  vs.  Hazelly  1  Esp.  R.  94. 

The  legislation  of  our  own  State  seems  to  be  confirma- 
tory of  the  common  law.  The  Acts  of  1808,  5  Stat.  566, 
and  1812,  6  Stat.  676,  which  were  referred  to  by  the 
plaintiffs'  counsel,  only  give  landlords  remedies  against 
their  tenants  holding  over  after  ^'  the  legal  determination 
of  their  estates ;"  leaving  the  question  open,  when  and 
how  they  may  be  determined.  The  second  section  of  the 
Act  of  1817,  6  Stat.  67,  is  declaratory  of  the  common 
law,  when  it  provides  that  every  lease  or  written  agree- 
ment for  renting  lands,  shall  end  at  the  period  therein  sta- 
ted, "  without  it  being  obligatory  on  the  tenant  or  the  land- 
lord to  give  the  notice  now  required  by  law."  The  first 
section  of  the .  Statute  of  Frauds  provides  that  all  leases 
and  terms  for  years,  by  parol,  shall  have  the  efiect  of  leas- 
es at  will  only.  In  Clayton  vs.  Blakey^  8  T.  R.  3,  it  was 
decided  that  the  statute  only  operated  to  make  void  the 
term  ;  and  that  the  agreement  operated  to  create  a  tenan- 
cy from  year  to  year.  The  third  section  of  the  Act  of 
1817  proTides  that  no  parol  lease  shall  give  the  tenant  a 
right  of  possession  for  a  longer  period  thaa  twelve  months, 
and  that  all  such  leases  shall  be  construed  to  be  for  one 
year,  unless  it  be  stipulated  for  a  shorter  time.  The  clause 
is  merely  prohibitory  of  parol  leases  for  a  longer  period 
than  one  year ;  and  in  avoiding  the  contract  of  the  parties 
to  the  extent  it  would  operate,  makes  it  good  for  one  year. 
If  the  Act  be  substituted  for  the  agreement  of  the  parties, 
so  that  such  a  tenancy  is  limiied  to  one  year,  then  no  no- 
tice is  necessary  at  the  end  of  that  year.  But  if  the  ten- 
ant, by  mutual  consent,  continues  in  possession  after  the 
year  is  expired,  the  statute  has  left  the  liabilities  and 
rights  of  the  parties  as  they  are  at  common  law,  under  4he 
construction  of  the  Statute  of  Frauds. 

It  is  iadispensable  that  tenancies  should  not  unexpect- 
edly be  determined.  The  mischief  that  would  follow  must 
be  prevented,  either  by  a  renewal  of  the  contract  at  a  con- 
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venient  time  before  the  expiration  of  the  tenancy,  or  its 
continuance  must  be  implied,  unless  either  party  give  no- 
tice of  discontinuance.  To  require  special  agreements  to 
be  renewed  before  the  expiration  of  every  short  term  of 
tenancy,  woi^Id  be  onerous  in  the  extreme,  and  discourage, 
if  not  prevent,  the  occupation  of  lands  and  houses  for 
short  periods,  which  would  be  a  public  grievance.  Igno- 
rance and  remissness  would  frequently  leave  one  of  the 
parties  in  the  power  of  the  other.  The  law  which  im- 
plies a  tenancy  for  a  definite  period,  when  it  has  not  been 
agreed  on  by  the  parties,  and  requires  notice  to  dissolve 
the  tenancy,  is  best  suited  to  the  habits  of  society,  and  is 
necessary  to  prevent  surprise  and  oppression.  It  is  suffi- 
cient for  every  purpose,  that  such  tenancy  may  be  dissolv- 
ed by  the  landlord,  on  his  giving  notice  to  his  tenant  to 
quit ;  or  by  the  tenant  giving  notice  to  the  landlord  of  his 
intention  to  quit.  This  leaves  each  party  in  security,  and 
guards  the  rights  of  both.  If  either  party  may  determine 
the  tenancy  at  his  will,  or  on  a  short  notice,  at  any  period 
of  the  tenantry,  the  tenant  of  lands  may  be  deprived  of  the 
crop  he  has  planted,  and  the  landlord  may  have  his  land 
left  vacant  at  a  season  of  the  year  unsuitable  for  a  crop, 
and  thereby  lose  the  rent  of  it  for  a  considerable  period. 
The  tenant  of  a  dwelling  may  be  left  houseless,  at  the  mer* 
cy  of  his  landlord,  and  the  latter  subjected  to  an  unex- 
pected vacancy  of  his  property,  and  the  loss  that  would 
ensue. 

Keasonable  notice  for  the  determination  of  a  tenancy 
from  year  to  year,  under  the  English  decisions,  is  six 
months.  In  this  case,  three  months  is  admitted  to  be  the 
customary  notice  in  Charleston.  For  tei^ancies  of  shorter 
continuance,  which  are  generally  of  less  valuable  tene- 
ments, a  shorter  notice  is  required.  In  all,  it  will  be 
found  that  the  law  requires  no  more  than  is  necessary  to 
enable  the  tenant  to  provide  another  dwelling,  and  the 
landlord  to  procure  another  tenant,  before  the  tenancy 
ends,  and  thereby  prevent  embarrassment  and  loss.  The 
same  periods  of  notice  apply  with  equal,  if  not  grater  ad- 
vantage, to  tenancies  of  land. 

The  difference  between  the  habits  and  state  of  society 
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in  England  and  in  this  State,  well  warrants  the  substitution 
of  three  for  six  months  notice.  A  decree  was  rendered 
for  the  plaintiffs  for  one  quarter's  rent.  Consistently  with 
the  judgment  of  this  court,  it  cannot  be  retained.  It  is 
therefore  ordered,  that  the  plaintiffs  be  non-suit. 

Richardson,    Evans,    Butler    and    Wardlaw,   JJ. 
concurred. 


David  Truesdell  vs.  Thoinas  E.  Baker. 

Where  articles  of  partnership,  under  seal,  provide  fc^r  a  dissolution 
by  mutual  consent,  such  dissolution  may  be  shewn  by  parol,  and 
need  not  be  evidenced  by  writing  under  seal,  {a) 

JSe/oee  O'Neall,  J.   ai  Charleston,  Spring  Term,  1846. 

This  was  an  action  of  covenant,  brought  by  the  plain- 
tiff on  articles  of  partnership  under  seal,  whereby  the 
parties  covenanted  to  carry  on  business  for  several  years, 
as  partners,  unless  dissolved  by  "  mutual  consent."  The 
defendant,  alleging  that  the  partn^ship  had  been  dissolved 
by  mutual-  consent,  entered  into  a  new  business ;  and  the 
plaintiff  brought  this  action    for  the  recovery  of  damages. 

The  defendant  proposed,  and  was  allowed  to  prove,  that 
after  the  burning  of  the  "  Exchange,"  their  place  of  busi- 
ness in  Columbia,  he  and  the  plaintiff  agreed  to  come  to  a 
settlement  and  dissolve.  He  proved  that  the  plaintiff  had 
again  and  again  said  they  had  by  mutual  consent  dissolv- 
ed their  partnership.  This  testimony  was  objected  to  by 
the  plaintiff,  who  insisted,  that  as  the  partnership  was  by 
deed,  it  could  only  be  dissolved  in  the  same  way.     This, 

(a)  For  the  maxim  "  every  contract  ought  to  be  dissolved  by  mat- 
ter of  as  high  a  nature  as  that  which  first  made  it  obligatory,"  and 
the  application  thereof  vide  Broom's  L.  M.  407.  R 
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♦ 
his  Honor  thought,  was  generally  true — ^but  inasmuch  as  the 
deed  of  partnership  here  provided  for  the  termination  of 
the  partnership  by  "  mutual  consent,"  he  thought  that  this, 
like  any  other  fact  limiting  the  duration  of  the  partner- 
ship, such  as  the  expiration  of  the  term,  might  be  proved 
by  any  usually  competent  parol  proof. 

The  plaintiflF  submitted  to  a  non-suit,  with  leave  to 
move  the  Court  of  Appeals  to  set  it  aside,  on  the  grounds — 

1st.  Because  a  partnership  formed  by  articles  under 
seal,  cannot  be  dissolved  by  any  agreement  not  under 
seal. 

2d.  Because,  even  where  such  articles  provide,  as  in 
this  case,  for  a  dissolution  by  '<  mutual  consent,"  such  mu- 
tual consent  must  be  under  seal. 

3d.  Because  his  Honor  erred  in  suffering  the  defendant 
to  give  evidence  of  a  dissolution  by  parol  consent. 

McCradt/,  for  the  motion.  The  evidence  might  have 
been  competent  in  mitigation  of  damages,  but  it  was  received 
and  considered  by  the  presiding  Judge,  as  a  bar  to  the  whole 
action.  This,  under  the  operation  of  the  maxim,  unufn 
quodque  eodem  modo  quo  colligatum  est  dissolvitur,  (^^7 
Max.  11)  he  thought  was  wrong.  5  Rep.  26  ;  6  Rep.  44. 
It  is  true,  that  where  the  deed  itself  contains  a  condition, 
the  performance  of  that  condition  may  be  shewn  by  parol  ; 
but  this  is  not  a  condition  ;  and  he  submitted  that  a  disso- 
lution by  mutual  consent,  could  only  be  shewn  by  an  in- 
strument   under  seal.  1  Taunt.  428 ;  7  Price,  604. 

Hunt,  contra.  The  question  is  whether  this  being  an 
action  for  damages,  parol  proof  could  be  produced  of  a 
dissolution  by  mutual  consent.  The  rule  as  to  dissolving 
a  contract  by  an  instrument  of  as  high  a  nature  as  the  ori- 
ginal, does  not  apply.  1st.  Because  the  contract  itself  pro- 
vides for  its  termination  by  mutual  consent,  which,  like 
any  other  fapt  in  pais,  can  be  proved  by  parol.  2d.  The 
rule  of  law  itself  is,  that  where  the  action  is  on  the  cove- 
nant, but  to  recover  damages  only,  there  parol  evidence 
is  sufficient.  Blake^s  case,  6  Rep.  44.  The  same  rule 
was  sustained  in  Burden  vs.  Skinner,  3  Day,  126.  In  an 
action  on  a  covenant,  under  the  general  issue,  parol  proof 
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of  the  consent  of  the  covenantee  to  the  non^rformance 
of  the  covenant,  may  be  given  in  evidence.  If  this  is 
good  lav,  it  is  conclusive,  and  it  is  in  accordance  with  the 
rule  laid  down  in  Coke,  as  ''  the  action  arises  immediate- 
ly out  of  the  covenant,  for  damages  only."  Bac.  Abn  Tit* 
Accord  and  Sausfaction. 

Curiae  per  Richardson,  J.  The  question  is,  has  not 
the  covenant  of  partnership,  which  was  executory  and 
continuing,  been  executed  under  its  express  provisions  % 

The  general  rule  of  law,  that  covenants  under  seal  can 
only  be  dissolved  by  written  agreement^  also  under  seal, 
is  well  established.  Noy.  Max.  11 ;  6  Rep.  26  ;  6  Rep.  43. 
For  instance  ;  a  common  money  bond,  being  under  seal, 
cannot  be  dissolved  but  by  a  written  agreement,  also  un- 
der seal ;  and  yet  the  condition  of  the  bond  may  be  proved 
to  be  fulfilled — ^as  by  payment,  by  accord  and  satisfaction, 
by  lapse  of  twenty  years,  (fee, ;  and  any  such  fulfilment, 
though  not  under  seal,  dissolves  the  obligation  of  the  bond. 
The  meaning  of  the  maxim,  eodem  modo  dissolviitar  &c* 
seems  to  be  this,  that  where  a  subsequent  contract  is  set 
off  to  dissolve,  estop,  or  alter  a  prior  contract,  the  former 
must  be  of  as  high  a  character  as  the  latter.  As  if  Trues- 
dell  and  Baker,  while  continuing  in  partnership,  had 
changed  the  terms  before  stipulated,  such  alterations  must 
be  evidenced  under  seal — and  the  covenant  would  have 
still  stood  so  modified.  But  when  the  contract  itself  sets 
forth  the  terms  (in  this  instance  ^'mutual  consent'')  upon 
which  it  may  be  made  to  end,  it  is  not  unlike  a  bond 
which  is  dissolved  by  payment,  though  not  pioved  by  a 
sealed  writing.  Why  ?  Because  the  very  end  and  terms  of 
the  bond  are  fulfilled  by  the  fact  of  payment,  no  matter 
how  proved.  The  executory  contract  has  become  execu- 
ted, and  ends.  In  like  manner,  may  not  the  ''  mutual  con« 
sent"  stipulated  in  this  covenant,  upon  its  actual  occur- 
rence, dissolve  the  partnership  ipso  f ado  1 — although,  had 
there  been  no  such  stipulation  expressed  in  the  covenant, 
such  consent  must,  like  a  mere  alteration,  have  been 
proved  by  a  sealed  writing.  In  such  a  case,  mutual  con- 
sent would  have  been  new,  foreign,  and  additional  to  the 
covenant. 

45 
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But  in  the  case  before  the  court,  "  mutual  consent"  is 
covenanted  to  be  the  end  and  dissolution.  Does  it  or  not, 
mean  the  fact  of  mutual  consent  to  operate  as  payment  or 
satisfaction  ?  There  may  be  assuredly  room  for  either 
construction. 

But  the  covenant  admits  of  that  practically  adopted,  in 
the  first  instance,  by  the  parties  theniselves.  They  did 
dissolve  by  mutual  consent,  in  point  of  fact.  But  take 
another  view  of  the  parol  evidence  admitted ;  the  defend- 
ant was  entitled  to  prove  such  consent  in  any  way,  at 
least  to  lessen  the  amount  of  damages,  under  any  con- 
struction of  the  covenant.  Under  no  view,  therefore,  can 
we  perceive  error  in  the  circuit  decision. 

The  motion  is  dismissed. 

OWeall,  Evans,  Butler,  Wardlaw  and  Frost,  JJ. 
concurred. 


John  jP.  Poppenheifn  vs.  John  Wilkes. 

New  trial  granted  in  an  action  of  slander,  principally  on  the 
ground  of  excessive  damages. 

Before  Evans,  J,  at  Charlestony  Fall  Term^  1846. 

This  was  an  action  of  slander.  There  had  been  an 
exciting  election  for  Intendant  of  Moultrieville,  at  which 
the  plaintiff  was  the  unsuccessful  candidate.  In  the  eve- 
ning, after  the  election  was  over,  the  defendant  was  re- 
turning to  Charleston  in  a  packet  boat,  in  conipany  with 
the  witnesses  hereinafter  named,  and  others.  Truesdell 
and  Kinloch  were  of  those  who  voted  for  Poppenheim. 
Mills  and  the  defendant  were  of  the  party  who  supported 
the  successful  candidate.  The  evidence  was  as  follows : 

D.  TruesdeU.     The  defendant,  Wilkes,  addressed  the 
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witn^,  and  said,  why  did  not  they,  (meaning  Truesdell's 
party,)  run  a  respectable  man  ?  Poppenheim  was  a  bad 
man,  he  was  a  calf  thief.  Truesdell  asked  if  he  had  ever 
been  convicted — Wilkes  replied,  no,  but  he  had  been  in- 
dicted for  it ;  to  whic)i  Truesdell  replied,  that  altered  the 
case,  as  an  innocent  man  might  be  indicted.  The  defen- 
dant was  excited,  and  was  ezulting  at  the  success  of  the 
election. 

Oils  Mills.  He  was  startding  near  enough  to  touch 
"Wilkes,  who  was  speaking  to  Truesdell.  Wilkes  asked 
-why  they  had  not  started  a  gentleman  as  a  candidate ;  said 
that  Poppenheim  had  been  indicted  for  a  calf  thief — did 
nr>t  say,  as  he  heard,  that  he  was  a  calf  thief,  only  that  he 
had  been  indicted  for  it.  He  had  never  heard  any  such 
charge  before,  and  considered  it  a  mere  joke. 

Mr.  Kinloch.  Wilkes  said  to  Truesdell,  they  might 
have  found  a  better  man,  Poppenheim  was  a  calf  thief. 
Truesdell  asked  if  he  could  prove  it,  and  Wilkes  replied, 
he  could  prove  by  Mr.  Petigru,  that  he  had  been  indicted 
for  that  offence. 

It  appeared  from  an  indictment  produced,  that  in  Octo- 
ber, 1829,  the  grand  jury  had  returned  a  true*  bill  on  an 
indictment  against  the  defendant  for  stealing  a  calf;  and 
that  during  the  same  term,  the  defendant  in  the  indictment 
had  been  discharged  from  his  recognizance. 

Mr.  Strohecker  said  the  indictment  had  been  preferred 
by  one  Breaker,  who  was  a  man  of  bad  character,  and 
that  the  prosecution  was  malicious. 

The  jury  was  instructed  that  if  the  defendant  said  no 
more  than  that  the  plaintiff  had  been  indicted  for  stealing 
a  calf,  the  words  were  not  actionable.  But  if  he  made 
the  charge  that  the  plaintiff  was  a  calf  thief,  the  words 
inrere  actionable  ;  and  it  was  left  to  them  to  decide  ppon  the 
evidence,  what  he  had  said,  and  to  find  accordingly.  They 
found  for  the  plaintiff  $1000  damages. 

The  defendant  appealed,  and  now  moved  for  a  new  trial, 
on  the  following  grounds  : 

1.  That  all  the  words  proved  by  any  of  the  witnesses 
to  have  been  spoken  by  the  defendant,  must  be  taken  to- 
gether ;  and  so  taken  and  properly  understood,  signified 
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no  more  than  that  the  plaintiff  had  been  indicted  for  calf- 
stealing,  which  was  true,  and  proved  to  be  true,  and  did 
not  convey  the  charge  that  the   plaintiff  was  a  calf  thief. 

2.  That  the  damages  found  by  the  jury  are  ezcessife, 
and  not  warranted  by  the  evidence. 

Mazyckj  for  the  motion,  cited  8  Mod.  329 ;  Stark,  on 
Sland.  86,  203,  277  ;  2  Wheat.  Sel.  1271. 

Hunt^  contrA.  The  second  count  of  the  declaration 
contains  the  exact  words,  as  proved  by  two  witnesses. 

The  proposition  was  simply  stated,  "  he  is  a  bad  man, 
he  is  a  calf  thief;"  here  his  averment  ended.  It  was  not 
until  after  the  defendant  was  challenged  for  his  proof,  that 
he  resorted  to  the  subterfuge,  he  was  indicted  as  a  calf 
thief. 

The  case  of  Miller  vs.  Kerr^  2  McC.  285,  settles  the 
rule,  that  it  is  not  enough  that  the  party  states  his  authority, 
but'  he  must  not,  himself,  re-affirm  the  charge,  for  that 
adds  his  own  authority  to  that  of  the  original  slanderer. 
In  this  case,  the  original  charge  was  not  withdrawn,  al- 
though a  poor  excuse  was  given.  Can  it  be,  then,  that  a 
man  who  charges  another  with  stealing,  and  only  gives  an 
insufficient  reason  for  his  charge,  is  therefore  innocent  1 
Had  the  original  charge  been  withdrawn,  it  would  only 
have  been  in  mitigation.  But  the  charge  remains,  only 
the  proof  is  insufficient  It  may  be  paraphrased  thus  : 
"  Poppenheim  is  a  calf  thief,  that  I  charge  ;  it  is  true  I 
have  no  other  proof  than  a  bill  of  indictment,  but  Poppen- 
heim is  a  very  bad  man— a  calf  thief — and  I  believe  it." 
The  fact  of  being  indicted,  does  not  at  all  negative  the 
fact  that  the  charge  is  true ;  on  the  contrary,  an  indict- 
ment is  prima  facie  proof  of  the  fact. 

It  is  certainly  not  true,  that  being  indicted  negatives  the 
guilt  of*  the  accused. 

Curiaj  per  Evans,  J.  When  we  consider  the  facts  <rf 
this  case,  it  cannot  but  strike  every  one  that  the  damages 
are  very  high,  and  disproportioned  to  the  offence.  The 
defendant  and  the  witnesses  were  returning  in  the  eve- 
ning frdm  Sullivan's  Island,  where  a  very  close  and  exci- 
ting election  had  just   terminated,  for  Inlendant  of  Moul- 
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trieTille.  The  excitement  growing  out  of  the  occasion,  had 
not  had  tim^  to  subside.  The  words  were  uttered  but  once, 
and  there  was  no  evidence  of  any  malice,  except  what  the 
law  implies  from  the  falsehood  of  the  charge.  By  be- 
coming a  candidate  for  office,  the  plaintiff  invited  a  full, 
bat  fair  discaseion  of  his  merit  and  qualifications  ;  but  it 
gave  no  license  to  speak  of  him  anything  but  the  truth. 
But  on  such  occasions,  men's  minds  are  liable  to  become 
excited  ;  and  human  laws  must  be  framed  and  administer- 
ed, to  some  extent,  with  reference  to  man  as  he  is ;  and  so 
long  as  he  remains  the  same  compound  of  reason  and  pas- 
sion, some  indulgence  must  be  extended  to  his  infirmities. 
Both  in  common  sense  and  in  law,  there  is  a  great  difier- 
ence  between  words  spoken  on  a  sudden  occasion,  under 
the  influence  of  excited  feelings,  and  words  spoken  delib- 
erately and  with  a  malicious  design  to  destroy  the  charac- 
ter of  another.  Even  in  the  highest  crime,  (murder)  some 
allowance  is  made  for  the  influence  of  passion  on  human 
conduct.  The  object  of  an  action  for  slander,  where  no 
special  damage  has  been  sustained,  is  to  vindicate  the 
plaintifi''s  character  from  the  false  charge  made  against 
him,  and  to  punish  the  defendant  for  his  malice.  The 
first  is  accomplished  by  a  reasonable  amount  of  damages, 
and  the  latter  by  what  is  usually  called  vindictive  dama^ 
ges,  which  are  very  proper  where  the  defendav.t  has  been 
actuated  by  malice.  In  this  case,  the  facts  do  not  shew 
any  particular  malice  or  ill  feeling  entertained  by  the  de- 
l^idant  towards  the  plaintifi*,  and  the  case  is  so  unlike 
those  in  which  high  damages  have  been  usually  given,  that 
I  have  some  fears  the  jury  were  not  fully  instructed,  or 
did  not  comprehend  the  views  which  I  have  herein  ex- 
pressed of  the  diflerence  between  actual  malice,  and  mal- 
ice implied  by  law.  I  know  the  general  rule  is^  that  in 
cases  sounding  in  damages  merely,  the  court  will  not  grant 
a  new  trial ;  authority  enough  can  be  found  to  that  eflfect. 
But  even  on  that  subject,  the  jury  must  not  be  allowed  to 
exercise  despotic  power  ;  they  partake  of  the  infirmity  of 
our  nature,  and  sometimes  so  far  exceed  the  bounds  of 
sober  judgment,  that  it  becomes  the  duty  of  the  court  to 
interfere,  by  ordering  a  new  trial. 
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Such  cases  have  rarely  occurred.  I  thought  the  case 
of  Dawson  vs,  Dawsim^  heard  in  the  Court  of  Appeals,  at 
January  Term,  1836,  was  a  proper  case  for  a  new  trial  for 
excessive  damages.  If  my  recollection  be  correct,  the 
case  went  off  on  an  equal  division  of  the  court,  then  con* 
sisting  of  all  the  Law  Judges  and  the  Chancellors.  I  do 
not  mean  to  day  that  this  is  such  a  case,  if  a  new  trial  de* 
pended  solely  on  the  excess  of  damages ;  but  the  defend- 
ant's first  ground  is  entitled  to  consideration.  The  party 
were  returning  from  an  election.  One  side  elated  by  suc- 
cess, and  the  other  cast  down,  perhaps  a  little  mortified,  by 
defeat.  The  words  were  uttered  but  once;  the  conversa- 
tion could  have  occupied  but  a  very  short  time  ;  two  or 
three  years  elapsed  between  the  speaking  of  the  words 
and  the  trial.  During  that  time,  nothing  seems  to  have 
occurred  to  impress  the  facts  on  the  memory  of  the  wit- 
nesses, and  Mr.  Kinlock  said  he  had  not  thought  of  the 
occurrence  until  he  received  a  subpoena  to  attend  court. 
Only  three  witnesses  were  examined ;  two  of  them,  Kin- 
loch  and  Truesdell,  say  that  the  defendant  said  the  plain- 
tiff was  a  calf  thief,  but  they  do  not  agree  in  their  recol- 
lections of  what  preceded  and  followed  these  words.  Mills 
says  that  the  words  were,  that  the  plaintiff  '^  had  been  in- 
dicted for  a  calf  thief."  Here  are  two  witnesses  to  one, 
and  all,  I  presume,  of  equal  respectability ;  but  as  they  do 
not  agree  about  the  collateral  facts,  they  may  be  mistaken 
as  to  the  precise  words  that  were  spoken.  Truesdell's  ques- 
tion ^'  has  he  beon  convicted  1"  would  be  much  more  likely  to 
be  asked,  if  the  charge  was  that  he  had  been  indicted,  than  if 
Wilkes  had  said  he  was  a  calf  thief  Taking  the  whole 
case  together,  I  agree  with  my  brethren,  that  it  is  a  fit  case 
to  be  examined  by  another  jury,  and  the  motion  for  a  new 
trial  is  granted. 

Richardson,  O'Neall,  Butler  and  Wardlaw,  JJ. 
concurred. 
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Louis   Vidal  vs.  James  L,   Clarke, 

The  bill  of  particulars  filed  with  the  declaration  is  no  part  of  the 
count.  A  variance,  therefore,  between  the  proof  and  the  bill  of  par- 
ticulars, is  not  a  ground  for  non-«uit. 

Before  O'Neall,  J.  at  Beaufort,  Fall  Term,  1845. 

Ifidebitatus  assumpsit  on  an  open  account.  The  copy 
filed  with  the  declaration  was  headed  1839.  The  book 
adduced  in  evidence  most  clearly  shewed  that  the  bulk  of 
the  articles  were  sold  in  1838,  though  a  part  were  in  1839, 
and  the  only  year  noted  on  the  book  was  1839.  The  de- 
fendant moved  for  a  non-suit,  on  the  ground  that  the  ac- 
count filed  with  the  declaration  did  not  correspond  with 
that  proved,  in  the  year.  His  Honor  overruled  the  motion, 
and  the  plaintiff  had  a  verdict.  The  defendant  appealed, 
and  now  renewed  his  motion  for  a  non-suit. 

E,  Rheit,  for  the  motion,  relied  upon  the  case  of  Cre^ 
gier  ^  wife  vs.  Smyth,  1  Sp.  298. 
i2.  DeTreville,  contra. 

Curia,  per  O'Neall,  J.  The  case  of  Cregier  ^ 
uDife  vs.  Smyth,  1  Sp.  298,  decided  that  the  want  of  a 
bill  of  particulars  was  a  ground  of  special  demurrer ;  but 
that  case  did  not  decide,  and  was  not  intended  to  decide, 
that  a  bill  of  particulars,  filed  with  the  declaration,  became 
thereby  a  part  of  the  count.  The  case  of  Davis  vs. 
Sunt,  2  Bail.  412,  had  previously  decided  that  it  was  not 
such  a  part  of  the  count  that  the  proof  must  correspond 
precisely  with  it,  or  the  party  be  non-suited ;  and  in  the 
case  of  Cregier  vs.  Smyth,  that  was  acknowledged  to  be 
correct  law ;  for  in  that  case  it  is  said,  "  it  (the  bill  of 
particulars)  was  not  one  of  the  aUegata,  which  must  be 
proved  as  laid."  The  ground  on  which  Cregier  vs. 
Smyth  went,  was,  that  a  bill  of  particulars  being  required, 
by  a  rule  of  court,  to  be  filed  with  the  declaration,  the 
^Fant  of  it  was  a  defect  of  form,  which  might  be  objected 
to  by  special  demurrer. 

In  this  case  there  was  a  bill  of  particulars ;  it  was   a 
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precise  copy  of  the  book ;  but  it  was  manifest  that  the 
date,  1839,  in  the  book  and  in  the  bill  of  particulars,  was 
a  mistake,  as  to  the  bulk  of  the  articles  sold  and  delivered. 
Most  of  them  were  sold  and  delivered  in  1838.  To  this 
discrepancy  between  the  proof  and  the  bill  of  particulars, 
the  defendant's  ground  for  a  non-suit  was  pointed. 

In  this  point  of  view,  there  is  certainly  nothing  in  the 
defendant's  ground ;  for  if  it  be  true  that  the  bill  of  par- 
ticulars must  precisely  correspond  with  the  subject  matter 
of  the  suit,  that  was  the  case  here.  The  book  and  the 
other  proof  shewed  that  the  year  was  set  down  wrong, 
both  in  the  book  and  bill  of  particulars.  But  still  the 
latter  was  a  correct  copy  of  the  former,  and  hence  was 
just  as  much  notice  as  the  original  entries,  if  shewn  to 
the  defendant,  would  be,  and  that  is  all  which  the  rale 
requires. 

This  case  was  an  action  of  indebitatus  assumpsit.  In 
such  a  case,  time  is  not  at  all  essential.  The  indebtedness 
is  laid  on  any  day  anterior  to  the  issuing  of  the  writ,  and 
if  the  proof  shews  that  it  arose  before  the  day  laid,  that 
is  enough.  The  proof  fully  supported  the  count  in  this 
respect. 

If  there  had  been  any  variance  between  the  bill  of  par- 
ticulars and  the  original  entries,  it  was  not  a  ground  for  a 
non-suit.  The  defendant  might  have  objected  to  the 
proof,  and  it  is  possible  that  it  would  have  been  excluded. 
But  after  the  proof  is  out,  without  objection,  it  is  too  late 
to  move  for  a  non-suit.     The  motion  is  dismissed. 

Richardson  and  Evans,  J  J.  concurred. 
Wardlaw  and  Frost,  JJ.  concurred  in  the  result. 
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Edward  C  Thar  in  vs.  John  J.  Pickling. 

The  defendant,  on  the  6th  December,  1841,  agreed,  in  writing,  to 
purchase  from  the  plaintiff  his  ^'£irm  called  the  cottage  portion  of 
Magnolia  Farm,  for  the  sum  of  three  thousand  dollars,  to  be  paid  as 
follows,  viz :  fifteen  hundred  dollars  to  paid  on  the  1st  of  January, 
1842,  one  thousand  dollars  in  twelve  months  after  that  date,  and  five 
hundred  dollars  in  eighteen  months  after  the  first  day  of  January, 
1842,  each  of  the  two  latter  sums  to  draw  interest  from  the  above 
stated  periods,  or  date  of  the  bond."  At  the  time  the  agreement  was 
made  the  premises  were  under  mortgage,  and  in  May,  1842,  they 
were  sold  under  a  decree  of  foreclosure  pronounced  against  the  plain- 
tiff in  January,  1842.  Held,  that  the  plaintiff,  in  order  to  entitle 
himself  to  sue  and  recover  on  the  contract,  should  have  removed  the 
incumbrance  and  tendered  to  the  defendant  titles  to  the  &rm.  Held 
further,  that  it  was  inadmissible  to  shew  by  parol  that  the  defendant 
knew  of  the  mortgage,  and  that  the  agreement  was  entered  into  with 
a  view  to  raise  money  to  pay  it  off 

Where  a  party  contracts  to  purchase  land,  unless  he  stipulates  for 
less,  good  and  sufficient  titles  must  be  delivered,  or  tendered,  to  him, 
before  he  can  be  compelled  to  pay  the  purchase  money. 

Before  O'Neall,  J.  at  Charleston,  Spring   Term,  1846. 

The  report  of  his  Honor  the  presiding  Judge  is  as  fol- 
lows, 

"This  was  an  action  of  assumpsit  on  the  following 
agreement.  "I  hereby  agree  to  purchase  Mr.  E.  C.  Thft- 
rin's  farno,  called  the  Cottage  portion  of  Magnolia  Farm, 
bounded  on  the  east  by  Town  creek,  on  the  west  by  Lee 
street,  on  the  north  by  a  bank  and  division  line  between 
E.  C's.  land  and  W.  C.  Tharin's  land,  having  same  width 
through  as  will  measure  from  bank  that  crosses  field  to 
W.  C's.  northern  boundary  line  between  him  and  Harper, 
south  by  Pringle  street;  for  the  sum  of  three  thousand  dol- 
lars, to  be  paid  as  follows,  viz :  fifteen  hundred  dollars 
to  be  paid  on  the  1st  of  January,  1842,  one  thousand 
dollars  in  twelve  months  after  that  date,  and  five  hundred 
dollars  in  eighteen  months  after  the  first  day  of  January, 
1842,  each  of  the  two  latter  sums  to  draw  interest  from 
the  above  stated  periods,  or  date  of  the  bond,"  <&c.  The 
46 
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agreement  was  dated  6th  December,  1841,  signed  by  John 
J.  Fickling  alone,  and  witnessed  by  T.  N.  Gadsden.  The 
sale  was  effected  by  Gadsden,  who  proved  that  Fickling, 
the  defendant,  knew  of  the  existence  of  the  mortgage  exe- 
cuted by  the  plaintiff,  and  under  which,  by  a  decree  of 
foreclosure  in  equity,  the  farm  in  dispute  was  subsequently 
sold.  He  said  the  sale  effected  by  him  to  defendant,  was 
expressly  with  a  view  to  raise  money  to  pay  off  the  mort- 
gage. Mr.  T,  C.  Tharin  proved,  that  immediately  after 
the  sale  by  Gadsden,  he  saw  the  defendant  near  the  gate 
of  the  farm  and  on  it ;  he  said  he  had  purchased  it ;  he  bad 
a  carpenter  with  him,  and  was  giving  directions  about 
work  he  wished  done.  R.  C.  Geyer  said,  he  heard  the 
plaintiff  say  to  the  defendant  he  would  hold  him  responsi- 
ble, he  was  ready  to  make  titles.  In  January,  1842,  a  de- 
cree of  foreclosure  in  equity,  on  a  bill  against  E.  0.  Tharin 
on  the  mortgage  herein  before  spoken  of,  was  pronounced, 
and  on  the  3d  of  May,  1842,  the  Master,  Gray,  sold  the 
farm  for  $2100 — net  sales,  $1880.  The  defendant  never 
had  any  other  possession  than  that  proved  by  T.  C. 
Tharin,  though  Gadsden  proved  that  the  defendant  asked 
for  possession  and  was  told  to  take  possession.  No  titles 
were  ever  tendered,  and  indeed  non«  could  be  executed, 
owing  to  the  decree  of  foreclosure  in  equity,  which  eventu- 
ally sold  the  land  and  passed  the  title  into  a  third  person. 
On  the  closing  of  the  plaintiff's  proof,  the  defendant  naoved 
for  a  non-suit,  on  these  grounds. 

*'lst.  That  the  agreement  was  not  such  an  one  as  bound 
both  parties  by  writing,  and  was  therefore  not  sufficient 
under  the  statute  of  frauds. 

"2d.  That  the  plaintiff's  title  was  divested,  by  the  de- 
cree for  the  foreclosure  of  the  mortgage  executed  by  him, 
and  therefore  the  consideration  of  the  agreement  entirely 
failed. 

"3d.  That  the  plaintiff  had  not  tendered  titles  and  could 
not  convey,  and  therefore  being  unable  to  perform  the 
agreement,  he  could  not  require  performance  on  the  part 
of  the  defendant. 

**The  motion  for  a  non-suit  was  granted,  on  the  two  last 
grounds. 

"The  plaintiff  moves  to  set  aside  the  non-suit,  on  the 


Charleston,  January,  1846.  363 

following  ground,  riz :     'Because  the  same  isras  contrary 
to  law  and  the  evidence.'  " 

Northrop^  for  the  motion. 
Hunt^  contra. 

CuriGj  per  O'Neall,  J.  To  charge  a  party  on  an 
agreement  for  the  sale  of  lands,  it  is,  under  the  statute  of 
frauds,  not  only  necessary  he  should  sign  it,  Sug.  on  Ten;. 
60,  but  it  is  also  necessary  the  writings  so  signed,  should 
set  out  the  terms  of  the  agreement,  so  as  to  give 
to  both  parties  a  perfect  remedy.  Whether  this  agree- 
ment has  this  last  requisite  is  matter  of  great  doubt,  for 
there  is  not  a  word  said  about  the  title,  or  how  the  exist- 
ing incumbrance  shall  be  cleared.  This  last  has  been  at- 
tempted to  be  supplied  by  oral  testimony ;  that,  however, 
clearly  cannot  be  done.  But  in  the  view  which  I  take  of 
the  case,  it  would  be  unnecessary  to  consider  this  matter, 
although  I  may  hereafter  notice  it  more  fully;  for  the  plain- 
tiff, according  to  well  adjudged  principles,  cannot  recover. 
This  is  not  so  much  a  question  of  dependent  or  indepen- 
dent covenants,  as  it  is  a  question  of  consideration.  What 
is  the  consideration  of  the  defendant's  contract  ?  It  is  the 
acquisition  of  a  clear  fee  simple  estate  in  the  cottage  por- 
tion of  Magnolia  farm.  Like  any  other  case  of  common 
law  contract,  the  plaintili  is  bound  to  aver  and  prove  the 
consideration.  Is  that  done  by  setting  out  the  contract, 
the  existence  of  the  mortgage,  the  pendency  of  the  bill  to 
foreclose,  the  intention  that  the  cash  payments  should  go 
in  satisfaction  of  the  mortgage,  and  averring  that  the  plain- 
tiff was  seized  in  fee,  and  ready  to  give  possession,  and 
did  offer  to  give  to  the  defendant  possession  of  the  said 
farm  ?  If  it  be,  I  confess  it  is  beyond  my  apprehension ; 
for  in  Sug.  176,  it  is  said  that  "to  entitle  a  vendor  to  sus- 
tain an  action  for  a  breach  of  contract,  he  must  shew  what 
title  he  has,  it  not  being  sufficient  to  plead  that  he  has 
been  always  ready  and  willing,  and  frequently  offered,  to 
make  a  title  to  the  estate."  The  exception  to  that  rule  is 
the  case  of  Martin  vs.  Smithy  6  East,  665,  where  the  ven- 
dor averred  that  he  was  seized  in  fee,  and  made  a  good 
and   satisfactory  title  to  the  purchaser,  and  in  which  the 


364  Tharin  vs.  Fickling. 

court  held  that  it  was  not  necessary  to  state  the  title  on  the 
record.  In  that  case,  however,  the  court  laid  great  stress 
upon  the  averment  that  the  title  was  satisfactory  to  the 
defendant. 

It  is  true  that  there  are  cases  where  the  execntion  of  a 
title  to  the  purchaser,  by  the  vendor,  would  not  be  a  pre- 
cedent pait  of  the  consideration  to  be  shewn.  As  where 
a  vendor  sells  and  a  purchaser  buys,  upon  the  condition 
that  the  money  is  to  be  paid  before  the  title  is  to  be  de- 
livered. The  possession  and  the  equity  of  the  title  after 
payment,  constitute  the  consideration  of  the  contract,  and 
if  this  question  be  at  all  touched  by  Johnson  vs.  Purvis,  1 
Hill,  322,  it  is  in  this  point  of  view  that  that  case  is  to  be 
regarded.  But  really  and  truly,  although  Judge  Martin, 
with  his  accustomed  clearness,  saw  this  point  in  the  case, 
yet,  when  it  came  to  be  investigated  in  the  court  of  appeals, 
it  was  in  a  great  degree  overlooked,  and  the  case  turned 
mainly  upon  the  question  whether  Purvis,  as  a  purchaser 
in  possession,  could  set  up  a  merely  technical  objection  to 
his  vendor's  legal  title,  when  it  was  clear  he  had  such 
an  equity  as  would  protect  him. 

But  the  case  of  Breithaupt  vs.  Thurmond,  reported  in 
a  note  to  that^  case,  is  exactly  this  cas6,  with  one  exception, 
that  there  was  a  year's  possession  proved,  whereas,  in  this 
case,  not  a  single  day's  possession  has  been  averred  or 
proved.  In  that  case,  the  defendant  was  to  pay  $200 
cash,  $300  in  negro  property,  the  balance  of  $1000,  to 
be  paid  in  one,  two  and  three  years,  bearing  interest  from 
the  time  of  possession,  with  a  mortgage.  The  question 
was  whether,  to  enable  the  plaintiff  to  recover- on  that 
contract,  it  was  not  necessary  he  should  have  tendered 
titles.  The  court  held  that  it  was  necessary,  and  that  he 
must  aver  and  prove  it.  Ailer  that  case,  how  this  can  be 
doubted  does  seem  to  me  strange.  For  to  this  point,  thus 
adjudged,  must  be  added  the  further  difficulty,  that  the 
plaintiff,  in  point  of  fact,  could  not  make  the  title.  The 
mortgage  was  an  incumbrance,  which  always,  until  re- 
moved, made  his  title  defective  ;  the  decree  of  foreclosure 
made  it  worse,  and  the  final  sale  under  the  decree  is  a 
divesture  of  his  title  by  relation  to,  at  least,  the   date   of 
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the  decree,  if  not  to  that  of  the  mortgage.  But  it  is  said, 
the  purchaser  was  told  of  the  mortgage,  and  the  sale  was 
made  to  pay  it.  It  would  be  enough  to  ask,  how  does 
that  appear  ?  Not  by  the  contract,  but  by  verbal  testimo- 
ny. That  cannot  have  the  effect  of  adding  terms  to  the 
agreement,  such  as  that  the  purchase  money  should  be 
paid  by  the  purchaser  in  satisfaction  of  the  mortgage,  be- 
fore titles  were  executed.  The  authority  from  Sugden, 
already  cited,  shews  that  cannot  be  done. 

It  was  the  business  of  the  vendor  to  disencumber  his 
title  and  make  it  good  and  perfect  to  the  purchaser.  If 
this  be  not  his  business,  then  a  purchaser  would  be  bound 
to  take  an  incumbered  title,  and  go  into  equity  to  compel 
the  vendor  to  clear  off  the  incumbrance. 

This  is  so  clearly  against  principle  in  equity,  that  I  deem 
it,  in  a  law  court,  unnecessary  to  do  more  than  state  it. 
We  do  not  look  to  the  equities  at  law  ;  a  purchaser,  unless 
he  stipulates  for  les?,  must  have  a  good  title  to  the  land 
bought,  or  the  plaintiff  must  have  tendered  to  him  a  good 
and  sufficient  title  to  it,  before  he  will  be  compelled  to  pay 
for  it.  This  is  sheer  justice  ;  it  is  only  demanding  the 
quid  pro  quo.  The  motion  to  set  aside  the  non-suit  is 
dismissed. 

Richardson,  Evans,  Butler,  Wardlaw  and  Frost, 
JJ.  concurred. 


F.  H,  M.  Henken  vs.  John  H,   Gramann. 

Where,  in  sum,  pro.  the  defendant  is  served  with  interrogatories, 
and  answers  upon  oath  before  the  clerk,  the  plaintiff  may,  neverthe- 
less, decline  to  offer  the  answer,  and  rely  upon  other  evidence  to 
establish  his  claim. 

In  the  City  Court  of  Charleston^  July  Term^  1845. 

This  was  an  action  by  summary  process.     The  plain- 
tiff had  served  the  defendant  with  interrogatories,  which 
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the  defendant  had  answered  in  writing  under  oath,  and 
the  answer  had  been  regularly  filed  with  the  clerk.  The 
plaintiff  proposed  to  prove  his  case  by  other  evidence,  and 
offered  a  witness  whose  testimony  he  alleged  he  had  dis- 
covered subsequent  to  the  interrogatories  being  served  on 
the  defendant,  and  insisted  he  had  a  right  to  decline  the 
use  of  the  defendant's  examination,  particularly  as  the 
plaintiff,  (it  was  alleged)  was  entirely  ignorant  of  what 
the  answer  of  the  defendant  contained.  On  the  part  of 
the  defendant  it  was  contended  that  the  plaintiff  having 
served  the  defendant  with  interrogatories,  which  the  de- 
fendant had  answered  under  oath,  and  which  had  been 
regularly  filed  with  the  clerk,  it  was  not  competent  for  the 
plaintiff  afterwards  to  offer  other  independent  testimony  to 
sustain  his  demand,  but  that  the  case  must  be  decided 
upon  the  answer  of  the  defendant.  The  court  held  that 
the  plaintiff  was  not  at  liberty  after  having  examined  the  de- 
fendant upon  oath,  and  after  his  answer  to  the  interroga- 
tories was  filed  with  the  clerk,  to  offer  other  independent 
evidence  to  prove  his  case.  The  testimony  offered  was, 
therefore,  ruled  inadmissible,  and  the  plaintiff  submitted 
to  a  non-suit,  with  leave  to  move  to  set  the  same  aside,  on 
the  ground  that  the  testimony  should  have  been  received 
by  the  court. 

Phillips y  for  the  motion. 
Dukes,  contra. 

James  Chapman  vs.  Charles  Clarke. 

In  the  City  Court  of  Charleston,  October   Term,  1845. 

The  facts  of  this  case  were  essentially  the  same  as 
those  in  the  case  of  Henken  against  Gramann.  His  Hon- 
or ruled  the  evidence  to  be  inadmissble,  and  the  plaintift 
appealed. 

E,  Magrath,  for  the  motion. 
Yeadon,  contra. 

Curia,  per  Wardlaw,  J.  In  each  of  these  cases  the 
defendant  having  been  served  with  notice  that  his  answer 
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to  certain  interrogatories  vras  required,  made  the  answer 
upon  oath  before  the  clerk,  and  left  it  in  the  clerk's  office. 
The  plaintiff  did  not  offer  the  answer,  but  was  held  to  have 
precluded  himself  from  using*  other  testimony  by  having 
required  it.  Where  a  plaintiff  resorts  to  a  Court  of  Equi- 
ty for  the  establishment  of  a  claim  purely  legal,  wpon  the 
ground  that  facts  essential  to  his  case  are  exclusively  with- 
in the  knowledge  of  the  defendant,  and  expects  that  the 
court,  having  possession  of  the  case  for  discovery,  will 
proceed  to  grant  relief,  he  must  rely  upon  the  answer  of 
the  defendant,  because  his  adduction  of  other  evidence 
would  remove  the  only  ground  for  the  jurisdiction  of  the* 
court ;  7  Cranch,  69.  But  in  all  cases  where  bills  are  filed 
for  discovery  and  relief  in  matters  within  the  equity  juris- 
diction, the  answer  may  be  contradicted,  (2  Story  Eq. 
744  j)  and  where  a  bill  for  discovery  only  has  obtained  an 
answer  in  aid  of  a  suit  at  law,  the  plaintiff  at  law  may 
read  the  answer  or  not  as  he  pleases,  and  if  he  should  not 
read  it,  it  is  not  evidence  for  the  defendant,  (Hare  on  Dis- 
cov.  19.) 

These  general  propositions  appear  to  shew,  that  in  these 
cases  the  plaintiffs  should  have  been  permitted  to  offer 
their  testimony.  The  jurisdiction  of  the  court,  to  which 
they  resorted,  did  not  at  all  depend  upon  discovery.  If 
they  had  offered  the  answers,  they  might,  perhaps,  have 
been  considered  as  having  admitted  that  they  had  no  other 
sufficient  evidence  upon  the  matters  concerning  which 
they  had  interrogated  the  defendants,  and  so,  from  analogy 
to  equity  practice,  they  might  have  been  prevented  from 
contradicting  the  defendants  whom  they  had  made  their 
witnesses.  But  the  notice  given  by  a  plaintiff  ought  not,  of 
itself,  to  avail  to  exclude  all  other  means  of  attaining  the 
truth,  although  other  means  may  be  discovered  after  the 
notice.  The  defendant  having  received  the  notice  might 
have  appeared  in  court  to  answer  ore  tenus,  or  having 
sworn  to  his  answer  before  the  clerk,  might  have  kept  it 
until  it  ^vas  called  for  to  be  offered.  The  notice  does  not 
necessarily  afford  to  the  plaintiff  an  opportunity  of  shaping 
his  course  with  a  knowledge  of  the  answer.  If  by  reason 
of  such  notice  a  defendant  should  honestly  be  surprised  in 
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a  defenceless  condition,  the  discretion  of  the  court  in  re- 
quiring terms  and  continuing  cases  may  be  invoked  for 
relief. 

The  motions  are  granted. 

Richardson,   O'Neall,  Evans  and  Butler,  JJ.  con- 
curred. 


The   Vestry  and   Wardens  of  Christ  Churchy  Wiltawnj 
vs.  executors  of  F.    Y.  Simons. 

An  action  may  be  maintained  by  a  corporation  against  an  original 
subscriber,  on  a  promise  made  before  the  Act  of  incorporation,  if  it 
be  shewn  that  he  recognised  it  as  binding  after  the  incorporation. 

There  was  an  association  of  gentlemen,  of  whom  C  D  was  one, 
to  build  achurcL  C  D  became  owner  of  one  of  the  pews,  and  at  a 
meeting  of  the  association,  a  resolution,  seconded  by  C  D,  was  adopt- 
ed, by  which  the  pews  were  assessed  at  certain  suma  Some  months 
after  the  resolution  was  adopted  the  association  was  incorporated. 
For  several  years  •  C  D  paid  the  assessments  on  his  pew,  and  then 
died.  After  his  death,  his  executors  refused  to  pay  some  of  the  as- 
sessments. Heldy  that  C  D,  by  his  acts,  had  recognised  the  resolu- 
tion as  one  of  the  by-laws  of  the  corporation,  and,  therefore,  that  he 
was  bound  to  pay  the  assessments. 

The  question  reserved  whether  the  executors  were  liable  for 
assessments  which  accrued  after  the  death  of  G  D. 

Before  Evans,  J.  at  Charleston^  Fall   Term^  1846. 

This  was  a  sum.  pro.  to  recover  assessments  on  a  pew 
in  Christ  Church,  Wiltown,  for  the  years  1842,  1844  and 
1846.     No  assessment  was  claimed  for  the  year  1843. 

It  appeared  from  the  evidence,  that  in  the  year  1836,  or 
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before,  there  was  an  association  of  gentlemen,  living  at  or 
near  Wiltown,  to  build  an  Episcopal  church,  of  which  Dr. 
P.  Y.  Simons  was  one.  When  the  church  was  finished, 
or  perhaps  before,  the  pews  were  sold,  and  Dr.  Simons 
was  the  purchaser  of  one  of  them,  and  gave  his  bond, 
which  had  been  paid  since  his  death  by  the  defendants. 
In  May,  1836,  there  was  a  meeting  of  the  association,  at 
which,  by  resolution  of  the  vestry  and  wardens,  moved  by 
H.  F.  Faber,  and  seconded  by  Dr.  Simons,  it  was  agreed 
to  assess  the  pews  to  raise  a  salary  for  the  rector.  Dr. 
Simons'  pew  was  of  the  class  assessed  at  twenty  dollars 
per  annum.  In  the  following  December,  the  association 
was  incorporated  by  the  style  above  stated.  Dr.  Simons 
died  in  1S38.  Sometimes  there  was  no  minister,  and 
when  this  was  the  case  no  assessments  were  called  for. 
All  the  assessments  called  for  in  the  lifetime  of  Dr.  Simons 
were  paid,  and  some  of  the  assessments  which  accrued 
after  his  death  were  also  paid.  For  some  few  years 
before  this  action  was  brought,  the  family  having  removed, 
the  assessments  were  not  paid,  and  this  action  was  to  re- 
cover the  assessments  unpaid.  It  was  contended  for  the 
plaintiffs,  that  the  resolution  to  assess  the  pews,  at  a  cer- 
tain annual  sum,  was  an  agreement  to  pay  according  to 
the  resolution,  and  was,  therefore,  a  promise  binding  on 
Dr.  Simons,  and  descended  to  his  executors.  Without 
undertaking  to  decide  whether  such  a  resolution  was 
binding,  as  a  perpetual  contract,  or  not,  his  Honer  decided 
against  the  plaintiffs,  on  the  ground  that  the  assessments 
were  claimed  in  virtue  of  a  resolve  or  by-law,  made  ante- 
rior to  the  Act  of  incorporation,  which  recognizes  as  valid 
and  binding  no  act  of  the  association  bat  the  election  of 
officers. 

The  plaintiffs  appealed,  and  now  moved  for  a  new  trial. 

Blanding,  for  the  motion. 
Yeadon^  contra. 

Curia,  per  O'Neall,  J.  In  general  "  a  corporation 
cannot  sustain  an  action  against  an  original  subscriber, 
when,  at  the  time  of  the  promise,  the  corporation  had  not 
an  existence,  without  shewing  at  least  some  clear  indici^r 
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tion  of  concurrence  in  the  party  to  be  affected  by  it  with 
the  corporate  acts  and  proceedings ;"  Ang.  &  A.  on  Corp. 
(2  ed.)  414.  As  it  is  said,  at  page  412  of  the  same  book, 
this  concurrence  may  be  shewn  by  attending  and  voting 
at  the  corporate  meetings.  Here  the  concurrence  of  the 
defendants'  testator  is  shewn  by  acts  a  great  deal  less 
equivocal.  He  seconded  the  original  resolution  for  assess- 
ment ;  bought  one  of  the  pews ;  and  after  the  Act  of  in- 
corporation, paid  the  assessments  as  long  as  he  lived. 
This  was  a  plain  recognition,  on  his  part,  as  one  of  the  cor- 
porators, of  the  resolution  adopted  before  the  incorporation, 
and  made  it,  as  against  him,  a  valid  by-law  of  the  corporation. 
Whether  the  assessments  can  be  enforced  after  his 
death,  it  is  not  now  necessary  to  decide.  That  questioa 
must  first  receive  the  adjudication  of  the  circuit  court. 
The  motion  to  set  aside  the  non-suit  is  granted. 

Richardson,  Butler,  Wardlaw  and  Frost,  JJ.  con- 
curred. 


Elizabeth  Fitzsimons  vs.  6r.  H.  MUner. 

Although  it  is  the  custom,  in  Charleston,  for  fitctors  shipping^ 
goods  to  their  castomers  in  the  country,  to  pay  the  wharfiige,  yet,  if 
it  be  not  paid  by  the  factor,  it  may  be  recovered  by  the  wharfinger 
from  the  owner  of  the  goods. 

Before  O'Neall,  J.  at  Charleston,  Spring  Term,  1845. 

The  report  of  the  presiding  Judge  &  as  follows : 
^'  This  was  a  summary  process  for  the  recovery  of  wharf- 
age.    The  items   composing  the  plaintiff's  account  wer« 
admitted,  but  it  was  denied  that  the  defendant  was  liable. 
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The  defendant  purchased  goods  in  CharlestoDi  which  were 
shipped  to  him  by  his  factor,  from  Fitzsimons'  wharf. 
The  usasfe  seemed  to  be,  that  the  shipper  (the  factor,)  paid 
the  wharfage  and  charged  it  to  the  consignee,  by  whom  it 
was  paid  in  the  settlement  of  his  accounts  with  the  factor. 
'^  I  thought  the  defendant  was  liable,  and  decreed  for 
the  plaintiff." 

The  defendant  appealed,  on  the  following  grounds. 

1.  That  it  was  clearly  proved,  that  by  the  custom  of 
Charleston,  the  shippers  alone  have  always  been  charged 
by  the  wharfingers,  and  have  always  considered  them- 
selves exclusively  responsible  for,  and  have  alone  paid  to 
the  wharfingers,  the  wharfage  of  merchandize. 

2.  That  in  pursuance  of  that  custom,  the  defendant 
has  always  paid,  and  in  this  case  has  already  paid,  the 
wharfage  to  the  merchants  from  whom  he  purchased  the 
goods  shipped  to  him. 

3.  That  the  defendant  has  never  made  any  contract, 
express  or  implied,  with  the  plaintiff,  for  the  payment  of 
wharfage. 

Walker^  for  the  motion. 
E.  Magrath,  contra^ 

Curia,  per  O'Neall,  J.  That  a  wharfinger  is  not  liable  for 
a  loss  to  the  same  extent  that  a  carrier  is,  is,  I  think,  true  ; 
Theob.  ed.  of  Jones  on  Bailm.  97,  note.  But  that  there 
is  any  other  difference  as  to  their  rights  and  liabilities,  I 
em  not  aware.  Both  are  entitled  to  be  paid  for  their  ser- 
vices, and  both  have  a  lien  on  the  goods.  This  seems  to 
point  to  the  solution  of  the  question  in  this  case  ;  for 
where  there  is  no  debt,  there  is  no  lien.  To  whom  did 
the  goods  belong?  To  the  defendant,  is  the  answer. 
Could  he  have  moved  them  from  the  wharf,  without  pay- 
ing the  wharfinger's  fees  ?  There  can  be  no  doubt  that 
he  could  not.  Why  ?  Because  he  owed  for  their  custody 
and  care,  and  the  wharfinger,  in  respect  to  that,  had  a  lien. 
Permitting  the  goods  to  go  without  enforcing  the  lien, 
did  not  pay  the  debt ;  the  lien  was  discharged,  the  debt 
remained.  That  it  is  the  rule  of  law,  as  well  as  custom, 
for  the  consignee  to  pay  the  wharfinger,  may,  I  think,  bs 
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giathered  from  the  cases  on  warehouse-men  and  wharfin- 
gers, collected  in  the  appendix  to  Jones  on  Baihn.  78  et 
seq^  (ed.  of  1836.)  But  it  is  said,  it  is  the  custom  here 
for  the  consignor  to  pay  the  wharfage.  It  is  true,  it  ap- 
peared that  factors  paid  it  uniformly,  and  charged  it  to 
their  principals.  But  that  did  not,  it  appeared  to  me,  make 
them  necessarily  the  exclusive  debtors  to  the  wharf  own- 
ers. They  had  the  right  to  regard  them,  as  well  as  the 
owners,  liable  ;  the  factors  in  respect  of  the  delivery  of 
the  goods — the  owners  in  respect  of  their  right  of  proper- 
ty, and  the  benefit  received  from  the  care  of  the  goods  and 
the  use  of  the  wharf  A  payment  by  either  would  discharge 
the  debt. 

Here  the  factor  shipping  the  goods  for  the  defendant,  did 
not  pay  the  plaintiff,. although  the  defendant  paid  him ;  and 
as  jthe  plaintiff's  debt  remains  unsatisfied,  it  follows,  it 
it  seems  to  me,  that  the  defendant  must  pay  it.  The  mo- 
tion to  reverse  the  decision  below  is  dismissed. 

Richardson,  Evans   and  Butler,  JJ.  concurred. 

Wardlaw    and  Frost,  JJ.  dissented. 
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Robert  Elfe^  City  Sheriff,  vs,  Thomas  N.  Gckdsden, 

Sheriff's  sales  of  land  are  within  the  Statute  of  Frauds  \  and 
without  a  written  memorandum,  containing,  either  within  itself  or 
by  reference  to  some  other  writing,  such  a  description  of  the  prop- 
erty sold  as  makes  it  capable  of  identity,  the  purchaser  will  not  be 
bound. 

Where  the  JL  ja.  under  which  the  levy  was  made,  is  referred  to  in  the 
memorandum  of  the  sale,  the  entry  of  the  levy  on  thejj.  fa.  may  be 
used  in  aid  of  the  description  in  the  memorandum. 

Where  on  the^.  fa.  there  appeared  two  entries  of  the  same  levy, 
made  by  the  same  deputy,  and  bearing  the  same  date,  somewhat 
differing  in  their  description  of  the  property,  the  first  of  which  was 
not,  and  the  second  was,  sworn  to,  Held,  that  both  entries  might  be 
referred  to,  in  aid  of  the  description  in  the  m9tm0f^ifff^^^  sale. 

Where  there  are  two  parcels  of  ^lo^eiijj^o^ik^S^f^e^iSi^i^iQxx 
in  an  entry  of  levy  applies,  parol  evidencflkpiffy  be  resorted  to.  p  as- 
certain which  parcel  had  been  levied  on.    It  i  w  RTflOOuX 

The  sheriff's  advertisement  of  the  prop«f|^lor  sale  may  be  gwen 
in  evidence  to  explain  a  latent  ambiguity,! or^oipjM|rj|^JL'^eJur- 
chaser  was  not  mistaken  or  deceived  as  to^^  property  w^j^ff  was 
ofiered  for  sale.  ^^*'*-^^^''^ 

Before  Evans,  J.  at   Charleston,  Fall   Term,  1845. 

The  plaintiff,  as  sheriff,  sold  a  house  and  lot,  as  the  pro- 
perty of  John  White.  At  the  sale,  the  defendant  became 
the  purchaser  at  $1000,  but  afterwards  refused  to  pay  the 
money.  Titles  were  tendered  to  him  for  a  house  and  lot 
in  Meeting  steet,  bounded  north  by  John  White's  land,  and 
south  by  the  Theatre.  It  was  said,  on  the  trial,  that  the 
house  had  been  built  on  the  fire  loan,  and  was  mortgaged  to 
the  bank  for  a  sum  equal  fo  its  value.  The  levy  was 
made  by  a  deputy  who  had  no  written  deputation,  but  had 
;given  the  sheriff  a  bond  for  the  performance  of  the  duty 
t)f  sheriff's  deputy.  After  the  action  was  brought,  and 
after  the  authority  of  this  deputy  had  ceased,  he  made  a 
return  on  oath,  that  he  had  made  a  levy  on  White's  house 
and  lot  in  Meeting  street.  It  appeared  from  the  evidence 
that  White  owned  two  adjoining  lots^  en  which  he  had 
erected  two  houses,  with  a  parapet  wall  on  the  street,  which, 
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on  that  side,  had  the  appearance  of  but  one  house.    The 
entry  of  the  sale  was  set  down,  in  pencil,  in  a  book,  which, 
by  the  indorsement  on  it,    seemed  to  have  been  intended 
as  a  memorandum  book  for  the  sale  of  negroes.     The  en- 
try was  in  these  words  :  "  house  and  lot  of  John  White, 
at  the  suit  of  Russell  &  Hall,  sold    to  T.  N.  Gadsden  for 
1000  dollars."     The   land  was  levied   on   in  the  case  of 
Russell  (&  Hall.     This  record  of  the  sale  was  transcribed 
in  the  sheriff's  sales  book.     There  was  written  on  the  ex- 
ecution, the  words,  "  levied  on  the  defendant's  lot  next  to 
the  Theatre  ;"  but  this    was  different   from   the    levy  as 
sworn  to   by  the  deputy.     The   presiding  Judge   was  of 
opinion,  and  so  charged  the  jury,  that  sheriff's  sales  were 
within  the  Statute  of  Frauds  ;  and  that  the  memorandum 
in  writing  made  by  the  sheriff  as  auctioneer,    in  order  to 
bind  the  parties,  should  contain,  either  within  itself  or  by 
reference  to  some  other  statement  in  writing,  in  addition 
to  the  names  of  the   owner,  purchaser,    and  price,  some 
description  of  the  property,  as  would  make  it  capable  of 
identity.     In  this  case,  it  seemed  to  him,  the   description 
of  the  lot  was  insufficient,  because  John  White  owned  an- 
other lot ;  but  as  the  entry  seemed  to  refer  to  the  lot  levied 
on  at  the  suit  of  Russell  &  Hall,  it  was  allowable  to  refer 
to  the  levy,  to  ascertain  which  of  John  White's  lots   had 
been  levied   on  ;  and  if  this  had  clearly  indicated  which 
of  the  lots  had  been  levied  on,  he  should  have  regarded  it 
as  sufficient ;  and  he  left  it  to  the  jury^to  decide  whether 
the  description  of  the  lot  contained  in  the  sheriff 's  memo- 
randum, and  the  levy  as  sworn  to  by  the  deputy,  would 
enable  them  to  identify  the  property   sold  and  bid  off  by 
Gadsden,  as  the  south  lot  on  Meeting  street,  adjoining  the 
Theatre,  which  was  the  lot  which  was  described    in  the 
sheriff's  deed.     A  file  of  newspapers   was  introduced  in 
evidence,  to  shew  that  the  law  had  been  complied  with  in 
advertising  the  property.     On   application    made   by  the 
jury,  his  Honor  told  them  he  did  not  think  they  could  re- 
sort to  the  advertisement,  to  aid   them  in  ascertaining  the 
fact  submitted.     The  jury  found  for  the  defendant. 

The  plaintiff  appealed,  and  now  moved  for  a  new  trial, 
on  the  following  grounds. 
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1.  That  the  evidence  furnished  a  sufficient  description 
of  the  lot  and  house  in  this  case. 

2.  It  is  respectfully  submitted,  that  his  Honor,  the  pre- 
siding Judge,  erred  in  instructing  the  jury  that  the  entry 
in  an  auctioneer's  sales'  book,  in  cases  of  auction  sales  of 
real  property,  should  contain  as  accurate  a  description  of 
the  property,  and  the  terms  and  .particutars  of  the  sale,  as 
is  required  by  the  Statute  of  Frauds  in  memorandums  of 
agreements  to  bind  purchasers  in  cases  of  private  sales, 
and  that  the  sales  books  produced  were  erroneous  in  such 
respects ;  and  that,  upon  an  inspection  of  the  building  in 
question,  in  his  opinion,  it  did  not  answer  to  the  property 
sold. 

3.  And  it  is  further  respectfully  submitted,  that  his 
Honor  erred  in  instructing  the  jury  that  the  description 
was  not  to  be  explained  or  aided  by  the  advertisement  of 
sales  made  by  the  plaintiff,  and  refusing  to  allow  the  ad- 
vertisement to  be  taken  up  by  the  jury,  when  it  was  asked 
for  by  them,  and  requested  and  moved  for  to  that  effect 
by  the  plaintiff's  counsel ;  and  in  holding  that  the  state- 
ment of  the  levy  indorsed  on  the  execution  by  the  deputy 
sheriff,  was  not  to  govern,  but  the  return  thereof  subse- 
quently made,  without  being  explained  by  said  levy. 

Elliott,  for  the  motion. 
Porter,  contra. 

Curia,  per  Butler,  J.  The  sheriff  has  tendered  to 
the  defendant,  the  purchaser  at  his  sale,  a  deed  of  convey- 
ance, with  the  following  description  of  the  premises  alleged 
to  have  been  sold,  '^  bounded  on  the  East  by  Meeting  street, 
and  South  by  the  Theatre,  and  North  by  land  of  John 
"White."  The  defendant  refused  to  accept  the  deed,  main- 
ly on  the  ground  that  he  bought,  or  supposed  himself  to 
have  bought,  a  different  lot  from  that  described ;  or  in 
other  words,  that  he  ought  not  to  be  bound  by  the  terms 
of  a  sale  which  had  been  effected  by  mistake  and  sur- 
prise. To  relieve  himself  from  the  obligation  to  abide  by 
the  terms  of  the  sale,  he  took,  on  the  trial,  several  legal 
grounds,  to  wit :  that  the  entry  in  the  sheriff's  book  was 
not,  in  itself,  nor  by  reference  to  the  written  entries  of  levy 
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00  the  execution,  a  sufficient  compliance  with  the  requisi- 
tion of  the  statute  of  Frauds,  under  which  sheriff's  sales 
must  be  regulated.  It  has  been  ruled,  in  the  case  of 
Christie  vs.  Simpson^  1  Rich.  407,  that  an  entry  in  the 
sheriff's  book,  whether  made  by  the  deputy  or  sheriff 
himself,  must  be  taken  to  be  regular,  until  the  contrary 
appear ;  and  that  a  sheriff's  sale  of  lands  under  an  exe- 
CMtion,  is  within  the  Statute  of  Frauds,  and  that  without 
a  proper  entry  or  memorandum  in  writing,  the  purchaser 
will  not  be  bound. 

The  question  in  this  case,  then,  occurs,  was  the  entry 
in  the  sheriff's  book  sufficient  to  bind  the  purchaser  ? 
These  are  the  words  of  the  entry,  "  house  and  lot  of  John 
White,  at  the  suit  of  Russell  &  Hall,  sold  to  T.  N.  Gads- 
den for  1000  dollars."  This  entry  is  evidently  made  in 
reference  to  the  levy  under  which  the  sale  had  been  adver- 
tised. The  entry  of  the  levy,  as  sworn  to,  was  as  fol- 
lows: "levied  on  John  White's  house  and  lot  in  Meeting 
street,  the  defendant  in  the  execution."  Besides  this,  there 
is  another  entry  on  the  execution,  but  not  sworn  to.  li 
that  can  be  referred  to,  it  would  make  the  other  entries 
sufficiently  full  and  descriptive  to  point  out  the  premises 
that  were,  in  fact,  sold  by  the  sheriff*  That  appears  to 
have  been  a  memorandum  made  by  the  deputy  sheriff,  be- 
fore he  made  the  one  that  was  sworn  to.  Can  it  be  re- 
garded as  forming  any  part  of  the  levy?  This  makes  it 
necessary  to  say  what  is  a  levy,  as  it  is  termed,  of  land, 
under  a  Ji.  fa.  Land  cannot  be  offered  for  sale  by  the 
sheriff,  by  actual  exposure  and  exhibition  of  the  identi- 
cal parcel  set  apart  for  sale  under  the  execution.  In  this 
respect  it  is  not  like  a  levy  on  a  personal  chattel,  which, 
by  virtue  of  an  actual  seizure,  is  always  exposed  to  the 
view  of  the  purchaser,  The  word  Tevy,  is  not,  technical- 
ly speaking,  applicable  to  the  sale  of  land.  To  levy  on 
land,  in  the  more  enlarged  view  of  the  law,  is  to  subject  it, 
by  the  act  of  the  sheriff,  to  sale  under  a  writ  of  fieri  fa- 
cias.  To  do  so  effectually,  the  sheriff  or  his  deputy  must 
have  an  actual  knowledge  of  the  land  which  he  condemns, 
or  sets  apart  for  sale.  Its  identity  must  depend  on  bi9 
J^nowledge,  so  that   he  could  point  it  out  with  ceitainty. 
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This  might  be  sufficient,  so  far  as  it  regards  itself;  but 
as  others  are  concerned,  especially  the  defendant,  and  some- 
times a  purchaser,  he  must  do  more.     He  must  make  some 
descriptive   indorsement   on  the  execution,  to  shew  what 
land  has  been  levied  or.     Frequently,  he  cannot  do  more 
than  give  a  very  general  description  of  the  premises,  as 
to  their   location  and  extent ;  for  he   may  not  know,  and 
in  most  cases  could  not  know,  the  actual  boundaries,  more 
especially  of  wild  lands,  or  those  of  extensive  limits.    His 
iodorsement  ought  to  be  such  as  to  give  reasonable  notice 
of  his  purpose  to  sell,  and    what,  in  fact,  will  be  oiSered 
for  sale.     A  levy,  therefore,  must  consist  of  description, 
usually  to  be  found  on  the  execution  at  the  time  of  sale. 
There   are  cases,   however,  in  which  a  sheriff  would  be 
allowed  to  amend,  and  in  that  way  to  enlarge,  the  descrip- 
tion of  the  levy ;  in  other  words,  to  reduce  to  writing  an 
account  of  what  he  had  done,  in  fact,  in  reference  to  the 
levy.     In    the  case    before   us,  the   execution    contains  a 
memorandum  purporting  to  have  been  made  before  the 
one  that  was  sworn  to.     It  is  but  descriptive  of  what  the 
sheriff  had  done,  in  subjecting  the  defendant's  land  to  sale 
under  the  fi.  fa.  and  I  think  may  well  be  referred  to  as  a 
part  of  the  levy.     It  is  as  follows :  "Levied  on  this  day, 
the   defendant's  house    and  lot,  situate  in  Meeting  street, 
next  to  the  theatre.  9th  Feb'y.  1843."     The  sworn  return 
is  dated  the  same  day.     Taking  all  the  entries  together, 
they  would  stand  thus :  that  in  the  case  of  Russell  &  Hall 
against  White,   the  sheriff  did  levy  upon  the  defendant's 
house  and  lot  situate  in  Meeting  street,  next  to  the  new 
theatre,  and  did  sell   the  same  at  sheriff's  sale,  on  the  6th 
day  of  March,  1843,  (the   day  entered  in  the  books)  at 
which    sale  Thomas  N.  Gadsden  bid  off  the  premises  at 
$1000.     The  memorandum  thus  written  out,  according  to 
its  true    tenor,  would   be    a  sufficient  compliance  with  the 
Statute   of  Frauds,  to  bind  the  purchaser  for  some  house 
and  lot  in  Meeting  street,  near  the  Theatre.     If  there  had 
been  but  one   house,  I  take  it  for  granted  the  sale  would 
have  been  good,  without   any  difficulty.     There  is  no  pa- 
tent ambiguity  in  the  description,  either  in  the  entry  in  the 
book,  or   in  the   deed.     The  fact  that  there  are  two  sepa- 
48 
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rate  houses  to  which  the  description  may  apply,  appears 
by  evidence  aliunde.  That  has  been  made  to  appear  by 
parol.  Then  the  question  is,  may  it  not  be  explained  by 
parol  ?  If  White  had,  by  his  will,  devised  this  house  in 
the  same  terms,  and  there  had  been  a  question  to  which 
the  description  referred,  it  would  have  presented  the  case 
of  a  latent  ambiguity ;  and  being  raised  by  parol,  could 
be  explained  in  the  same  way.  This,  however,  would 
not  settle  the  main  question  which  is  now  before  us.  The  dif- 
ficulty arises  from  the  allegation  on  the  part  of  the  defen- 
dant, that  he  bought  one  lot,  or  thought  he  bought  one  lot, 
while  the  sheriff  tendered  to  him  a  deed  for  another ;  and 
that  he  has  been  deceived  by  the  proceedings  under  which 
the  sheriff  conducted  the  sale.  This  is  a  question  which 
brings  up  the  real  merits  of  the  case.  Was  the  purchaser 
deceived  or  mistaken,  as  to  the  land  which  was  set  down 
to  him  on  his  bid  ?  If  he  was,  and  he  can  make  it  ap- 
pear that  his  mistake  arose  from  fallacious  or  deceptive 
representations  of  the  sheriff,  he  ought  not  to  be  bound  by 
the  purchase.  Under  such  circumstances,  fraud,  mistake, 
or  surprise,  would  be  let  in  evidence  as  a  defence,  but  un- 
der no  other ;  Sug.  on  Vend.  104.  The  representations 
or  proceedings  of  the  sheriff  should  have  been  such  as  to 
deceive  a  man  of  ordinary  prudence  and  vigilance.  It 
seems  to  me  that  the  written  description  of  the  land  would 
afford  important  information  on  this  branch  of  the  case. 
The  advertisement  of  the  sheriff  was  notice  to  the  pur- 
chaser, and  may  be  very  explicit  in  its  description  of  the 
premises ;  or  it  may  be  still  more  vague  than  the  levy. 
It  was  excluded  from  the  jury  by  the  presiding  Judge,  and 
has  not  been  brought  to  our  view.  From  the  views  which 
I  have  taken  of  the  case,  I  think  it  was  competent  evi- 
dence, either  to  explain  the  latent  ambiguity  complained 
of,  or  to  shew  that  the  purchaser  had  no  cause  to  complain 
from  mistake  or  deception.  How  far  it  might  have  influ- 
enced the  decision  of  the  jury  that  tried  the  case,  or  what 
influence  it  may  have  on  the  verdict  of  another  jury,  we 
cannot  tell.  If  the  purchaser  was  deceived,  or  fairly  mis- 
taken by  any  fault  of  description,  he  should  be  relieved 
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from  the  terms  of  his  sale ;  but   if  be  was  not,  or  under 
the  circumstances  should  not  have  been,  he  must  stand  to  it. 
Motion  for  new  trial  granted. 

Richardson,  O'Neall  and  Wardlaw,  JJ.  concurred. 

Feost,  J.  dissented — Because  the  entry  in  the  sheriff's 
book  does  not  contain  any  sufficient  memorandum  of  the 
«  agreement"  between  the  parties ;  because  it  contains  no 
certain  description  of  the  premises  sold,  and  that  defect  is 
not  remedied  by  reference  to  any  other  written  document^ 
by  which  the  imperfect  description  in  the  entry  may  be 
supplied.  The  return  of  the  deputy  sheriff,  even  if  admit- 
ted to  be  a  return  for  this  purpose,  does  not  identify  the 
premises  more  certainly  than  the  entry  in  the  sale  book. 
No  unofficial  memorandum  in  writing  on  the  execution 
can  be  brought  in  aid  of  the  defective  description  in  the 
entry,  in  the  sale  book,  and  the  sworn  return  of  the  deputy 
sheriff.  The  description  in  the  deed  is  immaterial,  be* 
cause  if  there  be  no  valid  contract,  the  defendant  was  not 
bound  to  accept  it. 


H.  J.  Davant,   Commissioner  in  Equity^  vs.  Mary  E. 
Webb,  administratrix  of  S.  B.   Webb. 

In  an  action  on  a  guardianship  or  administration  bond  against  a 
surety,  errors  in  the  decree  against  the  principal,  unless  set  out  by 
the  surety  in  his  pleadings,  cannot  be  proved. 

The  surety  will  not  be  allowed  to  shew  that  his  principal  was 
entitled  to  commissions  which  were  not  allowed  him  in  the  decree : 
semble. 

Circumstances  of  supposed  laches  held  not  to  raise  the  presump- 
tion that  a  guardianship  bond  had  been  paid. 
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Directions  given  as  to  the  manner  in  which  a  surety  to  a  guar- 
dianship or  administration  bond  shall,  in  pleading,  state  his  objec* 
tions  to  the  decree  against  his  principal. 

Before  Frost,  J.  at  Beaufort^  Spring  Term,  1846. 

The  report  of  the  presiding  Judge  is  as  follows. 

"  This  was  an  action  of  debt  against  the  defendant,  ad- 
ministratrix of  Samuel  B.  Webb,  who  was  one  of  the  sure- 
ties of  James  B.  Sealy,  guardian  of  Henry  Kicklighter,  on 
his  bond  to  the  Commissioner  in  Equity  of  Beaufort  dis- 
trict, conditioned  for  the  faithful  discharge  of  his  duty  as 
guardian.  The  bond  was  dated  the  13th  of  February, 
1824. 

"  The  defendant  pleaded  performance.  The  plaintiff 
replied  a  breach  in  not  paying  the  amount  of  a  decree  of 
the  Court  of  Equity  against  the  guardian,  on  a  bill  by  his 
ward  stgainst  him  for  an  account.  The  defendant  rejoined 
that  the  intestate,  as  surety,  was  not  liable  to  pay  $1,546 
45,  charged  to  the  guardian  in  the  account  taken  in  the 
cause,  because  that  sum  was  not  received  as  guardian.  On 
this  rejoinder,  issue  was  taken.  In  this  state  of  the  plead- 
ing, the  defendant  proposed  to  shew,  by  reference  to  the 
said  account,  that  the  guardian  had  not  been  allowed  com- 
missions, and  to  claim  a  credit,  in  behalf  of  the  surety,  for 
the  amount  of  the  said  commissions,  and  thereby  reduce 
the  amount  of  the  decree.  That  defence  was  not  ad- 
mitted, because  it  was  not  embraced  ia  the  issue. 

"  The  bill  by  Henry  Kicklighter  against  James  B.  Sealy 
was  filed  July  2d,  1839,  and  a  decree  rendered  May  7th, 
1842,  for  a  balance  of  the  guardianship  account  reported 
by  the  Commissioner,  being  $5,872  13,  besides  costs.  The 
guardianship  bond  and  decree  were  produced  in  evidence. 

'^  Besides  the  defence  to  the  item  of  $1,546  45,  the  de- 
fendant insisted  on  the  presumption  of  payment  from  the 
lapse  of  time  ;  and  that  by  the  laches  of  the  plaintiff,  the 
defendant  was  discharged.  Henry  Kicklighter  lived  with 
Sealy  after  he  was  appointed  guardian,  who  also  had  pos- 
session and  charge  of  his  ward's  property,  consisting  prin- 
cipally of  negroes.     Kicklighter  came  of  age  in  September, 
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1834,  and  in  December  made  a  contract  with  John  M. 
Taylor  for  the  sale  of  his  negroes,  which  was  executed  the 
10th  of  January,  1835,  by  the  delivery  of  a  bill  of  sale  and 
the  negroes.  In  1834,  and  for  a  few  years  afterwards, 
Kicklighter  was  living  in  Savannah,  engaged  in  trade. 
Sealy,  in  1834,  was  living  on  Hilton  Head,  but  between 
that  time  and  1838  removed  to  Savannah.  Kicklighter, 
Sealy  and  Webb,  were  then  intimate.  From  1834  to  1839, 
Sealy  appeared  to  be  in  affluent  circumstances.  He  own- 
ed a  plantation  on  Hilton  Head,  which,  about  that  time, 
was  sold  for  $10,000.  He  also  owned  some  slaves.  He 
had  married  a  lady  with  some  fortume,  and  had  bought  an 
interest  in  a  mill  near  Savannah.  In  1839  he  became  in- 
solvent, and  in  September  or  October,  1843,  he  escaped  to 
Texas,  carrying  with  him  considerable  property,  which 
had  belonged  to  his  wife,  and  was  included  in  a  marriage 
settlement. 

"Some  time  before  the  bill  was  filed  by  Kicklighter 
against  Sealy,  for  an  account,  he  was  living  in  Charleston, 
and  flipplied  to  an  attorney  to  demand  from  Sealy  an  ac- 
count of  his  guardianship.  At  the  suggestion  of  the  at- 
torney the  parties  consented  to  an  amicable  arrangement, 
and  he  undertook  to  adjust  the  accounts.  After  he  had 
been  engaged  a  year  or  more  in  the  arrangement  of  them, 
Kicklighter  objected  to  his  proceeding  further,  and  deter- 
mined to  proceed  by  suit ;  the  commencement  and  result 
of  which  have  been  before  stated.  The  execution  on  the 
decree  against  the  property  of  Sealy  having  been  returned 
nulla  bonay  the  execution  was  directed  against  certain  pro- 
perty which  had  belonged  to  his  wife.  The  trustee  under 
the  settlement  obtained  an  injunction  from  the  Court  of 
Chancery  against  the  enforcement  of  the  execution.  In 
July,  1843,  a  decree  was  rendered  in  that  matter,  dissolv- 
ing the  injunction.  At  this  time,  the  solicitor  of  the  trus- 
tee having  removed  to  Charleston,  notice  of  appeal  was  not 
served  in  the  prescribed  time  on  behalf  of  the  trustee.  An 
informal  notice  was  given.  Kicklighter's  solicitor  after- 
wards refused  to  allow  the  appeal.  Before  the  execution 
was  enforced,  and  which  was  delayed  for  the  procurement 
ot  a  bond  of  indemnity  required  by  the  sheriff,  Sealy  car- 
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ried  the  properly  out  of  the  State  in  September  or  October, 
according  to  the  proof  of  the  case. 

"The  sum  of  $1,546  46  was  received  by  Sealy  in 
November,  1836,  from  the  attorneys  in  Charleston,  who 
had  collected  it.  In  1828,  as  guardian  of  the  plaintiff,  he 
had  recovered  against  David  Fitts,  administrator  of  John 
Kicklighter,  the  father  of  the  plaintiff,  a  decree  for  $7000. 
One  Rouse,  in  Charleston,  had  been  administrator  or  exe- 
cutor of  the  estate  of  David  Fitts.  After  the  death  of 
Rouse,  one  Ra3rnal  had  adnsinistered  on  his  estate,  and  had 
also  taken  administration  de  bonis  non  of  David  Fitta— 
Against  Raynal,  in  his  representative  capacity,  a  decree  had 
been  rendered,  and  on  account  of  the  decree,  that  sum  had 
been  received.     When  the  claim  of  the  defendant,  to  have  j 

subtracted  from  the  amount  of  the  decree  the  commissions  | 

of  the  guardian,  which  had  been  refused  by  the  Commis- 
sioner in  Equity,  in  taking  the  guardianship  account,  vias  \ 
made,  it  was  said  that  the  claim  was  inadmissible,  both 
under  the  pleadings  and  on  the  merits ;  because  it  was 
properly  an  item  of  account  between  the  guardian  and  I 
ward,  of  which  the  Court  of  Equity  had  jurisdiction ;  and  | 
the  decree  of  that  Court  could  not  be  overhauled  by  the 
sureties  in  a  Court  of  Law. 

<<  The  jury  were  instructed  that  the  defendant  was  not 
liable  for  the  amount  received  by  Sealy  on  account  of  the 
decree  against  Raynal,  administrator,  because  it  was  not 
received  until  more  than  two  years  after  his  guardianship  I 

had  ceased,  by  his  ward  coming  of  age  ;  and  that  the  re* 
covery  of  the  decree  by  the  guardian  was  not  a  receipt  of 
the  assets  of  his  ward  which  might  charge  him  on  his  liar- 
bility  to  account  for  all  effects  and  funds  which  were  re*  j 

ceived  during  the  guardianship.     It  was  affirmed,  that  the  i 

guardianship  ceased  when  the  ward  attained  full  age ;  and 
that,  for  funds  and  assets  received,  and  for  acts  of  the 
guardian  done,  after  that  time  his  sureties  were  not  liable^ 
because  he  was  then  functus  officio.  But  that  they  were 
liable  for  all  property,  of  every  description,  which  may 
have  been  received  and  possessed  by  the  guardian  during- 
the  minority  of  his  ward  ;  as  for  the  receipt  of  the  proceeds 
of  crops,  or  hire  or  sale  of  negroes,  or  contracts  made  dur- 
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ing  the  ^ardianship,  though  the  contrjicts  were  not  com- 
pleted, or  the  money  received,  until  after  the  ward  had  ar- 
rived to  his  majority. 

"  The  jury  were  further  instructed,  that  the  circumstan- 
ces of  the  case  did  not  create  a  presumption  of  payment ; 
add  were  advised  that  the  plaintiff  had  not  been  guilty  of 
any  such  labhes  as  should  affect  his  right  to  recover  against 
the  defendant. 

"  The  jury  found  a  verdict  for  the  plaintiff,  for  the 
amount  of  the  decree,  deducting  the  $um  received  on  ac- 
count of  the  decree  against  Raynal,  with  interest  from  the 
time  it  had  been  charged  in  the  account  with  the  Com- 
missioner in  Equity." 

Both  parties  appealed  ;  the  defendant  on  the  grounds : 

1.  Because  his  Honor  ruled  that  the  defendant,  by  her  re- 
joinder, was  estopped  from  claiming  the  benefit  of  the 
commissions  which  had  been  withheld  from  the  guardian 
by  the  Commissioner  in  Equity  in  his  report. 

2.  Because  his  Honor  tsharged,  that  the  withholding 
from  the  guardian  his  commissions  was  no  penalty,  and 
the  defendant  was  not  entitled  to  the  benefit  of  them. 

3.  Because  his  Honor  charged,  that  the  circumstances 
of  the  case  did  not  justify  the  presumption  of  payment  in 
favor  of  the  sureties  on  the  guardianship  bond. 

4.  Because  the  jury,  contrary  to  his  Honor's  charge,  that 
the  sureties  were  not  liable  for  any  receipt  by  the  guardian 
after  the  ward  became  of  age,  did  not  allow  the  defendant 
the  benefit  of  all  such  receipts. 

6.  Because  the  verdict  of  the  jury  is  for  a  much  larger 
amount  than  it  ought  to  be,  and  is  contrary  to  law  and  the 
evidence. 

The  plaintiff's  grounds  of  appeal  it  is  deemed  unneces- 
sary to  state,  as  they  were  not  considered  by  the  Court  of 
Appeals. 

Mazyck^  for  the  defendant. 
Colcock,  contra. 

Curiay  per  O'Neall,  J.  In  this  case  the  plaintiff's 
attorney  slated,  on  the  argument,  that  if  the  defendant's 


384  Davant  vs.  Webb. 

grounds  would  not  entitle  her  to  a  new  trial,  he  did  not 
desire  one  on  his  grounds.  The  defendant's  motion  has 
been,  therefore,  first  considered,  and  the  conclusion  of  the 
court  being  against  it,  the  appeal  on  the  part  of  the  plain- 
tiff is  considered  as  abandoned.  The  first  and  second 
grounds  presented  by  the  defendant's  motion,  relate  to  the 
allowance  of  commissions.  I  have  no  doubt  that  in  no 
point  of  view  could  they  have  been  allowed.  The  defen- 
dant's rejoinder  does  not  claim  their  allowance,  and  being 
thus  outside  of  the  issue,  it  is  in  vain  to  ask  now  that  they 
should  be  considered.  But  if  the  question  was  open  for 
adjudication  the  same  result  would  have  followed ;  for,  the 
non-allowance  of  commissions  to  the  guardian,  in  Equity, 
is  conclusive,  both  on  him  and  his  sureties,  for  he  may 
claim  them  or  not  as  he  pleases  ;  and  if  even  his  neglect 
prevent  their  allowance,  it  is  the  mere  abandonment,  on  his 
part,  of  a  claim  of  compensation  for  his  personal  services, 
and  no  one  can  claim  it  if  he  cannot.  The  case  of  Nor- 
ton, Ordinary^  vs.  Wallace,  1  Rich.  507,  did  not  decide 
that  the  law  court  would,  at  the  instance  of  the  surety,  re- 
view points  and  principles  of  law  properly  in  issue  between 
the  parties  in  Equity.  It  only  intended  to  allow  to  him 
the  opportunity  of  making  such  a  defence  on  the  facts  as 
the  principal  might  have  made  but  did  not  make. 

3d.  It  is  hardly  necessary  to  notice  the  third  ground. 
There  was,  certainly,  nothing  in  the  case  which  could  cre- 
ate a  presumption  of  payment.  If  twenty  years  after  an 
infant  attains  full  age,  are  allowed  to  pass  away  before  he 
demands  an  account  from  his  guardian,  then  the  bond  will 
be  presumed  to  be  paid.  Here,  however,  the  bill  was  filed 
within  fifteen  years  after  the  date  of  the  bond,  and  in  1842 
a  decree  was  obtained  establishing  the  indebtedness  of  the 
guardian.  It  is,  therefore,  plain  that  there  is  no  ground 
on  which  to  rest  the  presumption  of  payment. 

4th.  To  the  fourth  ground,  which  claims  that  deduc- 
tions, other  than  those  made  by  the  verdict,  ought  to  be 
allowed,  it  is  a  very  sufficient  answer  to  say  that  the  de- 
fendant has  been  allowed  all  which  her  pleading  demand- 
ed. It  is  true,  the  rejoinder  alleges  that  the  guardian  ac- 
counted with  the  ward,  and  paid  him  the  whole  sum  to 
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which  he  was  entitled.  This  allegation  cannot,  however, 
cover  supposed  errors  in  the  decree,  for  it  stands  as  evi- 
dence of  the  amount  due  until  corrected  by  shewing  an 
antecedent  payment,  which  was  not  pretended;  or  by 
pointing  out  errors,  which  was  also  attempted  to  be  done 
by  the  rejoinder.  And  although  this  duplicity  made  the 
pleading  bad,  yet,  as  it  was  not  objected  to,  the  defendant 
has  had  the  full  benefit  of  the  error  pointed  out  by  it,  and 
having  thus  been  benefitted  by  her  pleading,  she  cannot 
be  allowed  to  go  beyond  it. 

As  this  is  the  first  case,  since  Norton^  Ordinary^  vs.  Wal- 
lace^ in  which  the  manner  of  stating  the  objections  to  the 
decree  against  the  principal  by  the  surety,  has  been  presen- 
ted to  the  Court,  we  think  it  best  to  seize  the  occasion  to 
give  some  directions  on  the  subject.  Strictly,  the  objec- 
tions available  to  the  surety  are  not  pleadable  in  regular 
form ;  for  if  they  were,  every  successive  objection  would 
lead  to  new  pleading  ^nd  new  issues.  This  multifarious- 
ness must  be  avoided.  Still  the  decree  is  necessarily  set 
out  in  answer  to  the  plea  of  performance,  and  its  effect, 
prima  facie  though  it  be,  must,  in  some  way,  be  avoided 
by  pleading,  to  enable  the  surety  to  have  the  benefit  of  his 
defence  in  evidence.  A  general  rejoinder  alleging  ^*  that 
for  various  causes,  and  in  divers  particulars,  the  said  de- 
cree is  not,  and  ought  not  to  be,  binding  upon  him,"  and 
concluding  to  the  country,  accompanied  by  a  separate 
statement  and  notice  in  writing,  of  the  various  matters  in- 
tended to  be  relied  upon  in  correction  of  the  decree,  is, 
perhaps,  the  best  course  which  can  be  adopted.  The  Court 
therefore  directs  this  as  the  future  practice,  and  that  a  copy 
of  the  statement,  filed  with  the  rejoinder,  shall  be  served, 
by  the  party  pleading,  on  the  adverse  party,  at  least  ten 
days  before  the  trial  of  the  cause.  If  these  directions  be 
not  complied  with,  no  proof  will  be  heard  to  impugn  the 
decree ;  and  when  complied  with,  no  proof  will  be  heard  of 
other  errors  that  those  pointed  out  in  the  written  statement 
hereinbefore  directed. 

6th.  In  answer  to  the  fifth  ground,  the  presiding  Judge 
states  that  the  plaintiff's  and  defendant's  attorney,  togeth- 
er, made  the  calculation  by  which  the  verdict  was  written. 
49 
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If  there  be  any  error,  it  is,  therefore,  the  act  of  the  defen- 
dant which  has  produced  it,  and  the  verdict  cannot  be  dis- 
turbed. 

The  motion  is  dismissed. 

Richardson,  Evans,  Butler,  Wardlaw  and  Frost, 
JJ.  concurred. 


James  S,   Colbum  vs.    William  Matthews. 

The  defendant  purchased  from  the  plaintiff  a  Judgment  against  G 
D,  and  gave  his  bonds  hi  the  purchase  money.  Hdd^  in  an  action 
on  the  bonds,  that  the  def(^dant  might  shew  that  the  judgment  had 
been  fraudulently  confessed,  and  was  therefore  void  as  against  the 
creditors  of  C  D,  and  that  the  defendant  had  been  deceived  and  k- 
jured  by  the  false  and  fraudulent  re{H:e8entations  of  the  plaintiff,  that 
the  judgment  was  valid  and  bona  fide. 

Before  O'Neall,  J.  ctt  Charleston^  Spring  Term,  1845. 

The  report  of  his  Honor  the  presiding  Judge  is  as  fol- 
lows : 

<'  This  was  an  action  of  debt  on  several  bonds  of  the 
defendant.  The  defence  stated  to  me,  and  as  I  noted  it  at 
the  time,  was  'failure  of  consideration.' 

^*  H.  A.  DeSaussure,  Esq.,  was  sworn,  and  proved  the 
execution  of  the  bonds.  On  his  cross-examination^  he 
stated  the  transaction  out  of  which  the  bonds  arose.  He 
said  various  notes  of  B.  P.  Colburn  &  Co.,  were  placed 
in  his  hands  for  collection  by  the  plaintiff;  that  after  vari* 
0U5  negotiations,  the  firm  confessed  judgement  to  the  plain* 
tiff,  12th  June,  1841,  for  $51,123  33-100,  debt,  and  $18 
T6-100,  costs.  After  some  time,  it  was  found  that  this 
judgment  would  swallow  up  all  the  assets ;  and  then  B. 
P.  Colburn  and  Isaac  Mordecai  began  to  contest  the  mat- 
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ter  with  the  plaintiff.  Mr.  Matthews,  also,  came  into  the 
controversy,  and  after  some  time  a  compromise  was  effec- 
ted by  Mr.  DeSaiissure  and  Mr.  Memminger,  and  Mr.  Mat- 
thews became  the  purchaser  of  the  judgment,  for,  perhaps, 
eleven  or  twelve  thousand  dollars,  and  gave  several  bonds 
of  two  thousand  four  hundred  dollars  each.  The  judg- 
ment was  regularly  assigned  to  him.  The  judgment  is 
unreversed  and  in  full  force.  The  proof  proposed  to 
be  given,  to  make  out  the  defence,  was,  that  the  judg- 
ment confessed  by  B.  P.  Colburn  A  Oo.  was  fraudulent, 
inasmuch  as  it  was  alleged  that  James  Smith  Colburn, 
the  plaintiff,  was  one  of  the  firm.  I  thought,  and  so  ruled, 
that  the  assignee  of  the  judgment  could  not  question  its 
bona  fides  ;  and  generally,  that  a  judgment  could  not  be 
impugned  by  the  parties  for  fraud,  in  this  collateral  way. 
1  further  thought,  that  if  the  allegation  was  true  that 
James  S.  Colburn  was  one  of  the  firm  of  B.  P.  Colburn 
A  Co.,  the  assignee  of  the  judgment,  if  he  had  any  remedy 
on  that  account,  must  have  it  in  another  form." 

The  jury,  under  the  instructions  of  the  presiding  Judge, 
found  for  the  plaintiff. 

The  defendant  appealed,  accompanying  his  notice  of 
appeal  with  a  statement  of  what  he  had  proposed  to  prove. 
The  statement  and  ground  of  appeal  are  as  follows : 

The  defence  was,  that  defendant,  being  indorser  on  the 
notes  of  B.  P.  Colburn  A  Co.  to  a  large  amount,  purchas- 
ed a  judgment  held  by  James  S.  Colburn  against  the  said 
firm,  (which  had  stopped  payment,)  and  which  judgment 
would  swallow  up  all  their  assets.  For  the  purehase  of 
this  judgment,  the  bonds  in  question  were  given.  The 
plea  was  fraud.  That  James  S.  Colburn,  being  secretly  a 
partner  of  the  said  firm,  procured  himself  to  be  made  a 
judgment  creditor,  under  false  pretences ;  and  by  aid  of 
this  judgment  so  procured,  imposed  upon  an  innocent  in- 
dorser, and  induced  him  to  buy  the  said  judgment  to  save 
himself  as  indorser,  when,  in  fact,  the  plaintiff,  as  partner, 
was  liable  on  the  very  notes  which  the  said  indorser  had 
to  take  up ;  thus  procuring  from  him  bonds  without  any 
equivalent  consideration.  His  Honor,  the  presiding  Judge, 
refased  to  permit  the  defendant  to  go  into  the  proof  of  the 
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facts,  inasmuch  as  they  would  impeach  the  validity  of  a 
judgment  of  this  Court.  Defendant  appeals  from  the  de- 
cision of  the  judge,  and  asks  a  new  trial,  on  the  following 
ground : 

Because  his  Honor  erred  in  deciding  that  the  evidence, 
under  the  circumstances,  was  inadmissible. 

Rhett  and  Yeadouy  for  the  motion. 
Mazyckj  contra. 

Curiay  per  Wardlaw,  J.  The  defendant  filed  two 
pleas :  First,  that  the  bonds  were  procured  by  certain 
fraudulent  representations,  made  by  the  plaintiff  to  the  de- 
fendant :  Second,  that  they  were  void  for  fraud  general- 
ly. A  single  replication  to  the  two  pleas  traversed  all 
fraud  as  alleged,  and  issue  was  joined. 

In  support  of  the  first  plea,  the  defendant  offered  to 
prove  that  J.  S.  Col  burn,  the  plaintiff,  was  a  secret  part- 
ner with  B.  P.  Colburn  &  Isaac  Mordecai,  and  that  the 
judgment  for  which  the  bonds  were  given  was  firauda- 
lently  confessed  by  the  ostensible  partners  to  the  secret 
partner. 

Now  it  may  be  that,  upon  the  second  plea,  the  defen- 
dant was  estopped  by  his  seal  from  contesting  the  conside- 
ration of  the  bonds,  and  that  the  xonly  fraud  be  should 
have  been  permitted  to  shew,  was  such  fraud  as  made  the 
bonds  void  ab  initio^ — ^that  is,  fraud  in  the  execution  of 
the  bonds,  and  not  fraud  in  the  previous  transactions 
which  induced  them,  (6  Munf.  358;  2  Johns.  R.  177,) 
and  it  may  be  that  the  first  plea  was  bad,  and  should  have 
been  met  by  a  demurrer.  (See  Cowp.  47 ;  13  Johns.  R. 
430.) 

But  the  evidence  offered  was  pertinent  to  the  issue 
joined  on  the  first  plea,  and,  (without  deciding  whether 
a  repleader  or  a  judgment  for  the  defendant  should  ha^e 
followed  a  general  verdict  for  the  defendant,  upon  an  issue 
joined  on  the  first  plea  only,)  it  is  sufficient  to  say  that, 
upon  the  trial  of  the  issue,  the  evidence  should  have  been 
heard.  (6  Munf.  120 ;  2  Rand.  426.)  Of  itself,  it  would 
not  have  availed  the  defendant,  but  accompanied  by  proof 
of  the  defendant's  having  been  induced  to  give  the  bonds 
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by  representations  that  the  judgment  was  bonajide,  and  of 
injury  that  had  resulted  to  him  from  the  misrepresenta- 
tions, this  evidence  might  have  sustained  the  affirmative  of 
the  issue. 

The  circuit  judge  seems  to  have  supposed  that  it  was 
incompetent  to  inquire  concerning  the  judgment.  No 
doubt,  that  judgment  was  binding  between  the  parties,  and 
was  conclusive  of  the  indebtedness  of  the  defendants  in  the 
judgment  to  the  assignee  of  the  judgment,  as,  before  the 
assignment,  to  the  plaintiff  in  the  judgment.  But  it  will 
be  seen  that  the  inquiry,  needful  in  investigating  the 
alleged  fraud,  and  really  proposed,  was  not  into  the  va- 
lidity of  the  judgment,  but  into  its  money  value.  A  frau- 
dulent judgment,  good  between  the  parties,  but  void  as  to 
creditors  of  the  defendant  in  the  judgment,  when  imposed 
upon  a  purchaser  as  a  bona  fide  judgment,  is  just  like 
a  mortgage  in  similar  circumstances.  If  the  purchaser 
might  shew  that  he  had  been  defrauded  by  deceitful  rep- 
resentations concerning  the  character  and  value  of  the 
mortgage,  so  should  he  be  permitted  to  shew  the  like  rep- 
resentations concerning  the  judgment,  whereby  he  was 
induced  to  purchase,  as  valuable,  that  which  was  worthless 
and  unproductive. 

Yery  difficult  questions  may  hereafter  arise  in  the  case : 
shall  any  fraud  established,  sustain  the  plea,  and  thereby 
defeat  the  whole  bonds? — or  may  there  be  an  assessment  of 
the  sum  really  due  on  the  conditions  of  the  bonds,  after 
abatement  for  the  fraud  ?  If  the  former,  shall  the  defen- 
dant, who,  by  the  fraud,  has  lost  something,  still  retain  the 
judgment,  without  inquiry  into  its  value? — and,  if  so,  shall 
this  be  a  total  loss  to  the  plaintiff,  or  may  he,  by  other 
proceeding,  recover  back  the  true  value  of  the  judgment  7 
If  the  latter,  shall  the  abatement,  for  loss  by  the  fraud,  be 
absolutely  of  the  whole  amount  of  loss,  or  only, relatively 
of  that  amount,  adjusted  according  to  the  proportion  be- 
tween the  price  paid  for  the  judgment  and  its  nominal 
amount,  or  between  the  price  paid  and  the  real  value  of 
the  judgment? 

Most  of  these  questions  would  have  been  avoided  if  the 
defendant,  according  to  our  practice,  in  admitting  these 


390  CoLBURN  VS.  Matthews. 

equitable  defences  to  actions  on  bonds,  had  claimed,  by  way 
of  discount,  damages  for  the  failure  of  the  consideration  of 
the  bonds  by  deceit  or  otherwise ;  and,  perhaps,  upon  some 
of  the  questions,  a  judgment  more  suitable  to  the  practice 
of  a  law  court  might  have  been  obtained  by  different 
pleading  on  the  part  of  the  plaintiff.  Having  been  brought 
into  this  discussion,  these  questions  are  now  only  hinted 
at,  that  it  may  be  seen  they  have  not  been  decided,  and 
that  the  parties  may  shape  their  coufses  according  to  the  • 
views  they  may  respectively  take  of  them.  The  motion  is 
granted. 

Richardson,  Evans,  Butler  and  Frost,  JJ.  con- 
curred. 

O'Neall,  J.  dissenting.  In  this  case,  I  trust  that,  with- 
out the  slightest  feeling  of  disrespect  to  the  judgment  of  a 
majority  of  my  brethren,  I  may  be  allowed  to  express  the 
deep  regret  which  I  entertain,  that  such  a  decision  should 
ever  have  been  made.  It  seems  to  me  to  unsettle  every 
thing,  and  that,  hereafter,  it  will  only  be  necessary  to 
plead  or  allege  fraud,  and  every  door  of  the  common  law 
will  be  opened  by  its  magical  influence. 

Heretofore,  I  had  supposed  that,  until  the  judgment  of 
a  court  of  competent  jurisdiction  upon  the  same  matter  is 
reversed  in  a  course  of  regular  proceedings  on  it,  a  resort 
to  any  other  tribunal,  or  to  the  same  tribunal,  for  its  judg- 
ment on  the  same  controversy,  is  inadmissible.  Cottom  vs. 
Coitom,  4  Rand.  192.  In  Peck  vs.  Woodbridge,  3  Day, 
30,  it  is  said,  in  affirmance  of  the  same  principle,  that  a 
judgment  obtained  fraudulently,  must  be  impeached  direct- 
ly by  writ  of  error.  Here,  having  no  such  proceeding,  the 
same  end  may  be  attained  by  rule  to  shew  cause  why  the 
judgment  should  not  be  set  aside  for  fraud,  or  by  a  sug- 
gestion setting  out  the  fraud  and  claiming  that  it  should 
be  tried  by  a  jury.     Posey  vs.  Underwood^  1  Hill,  262. 

The  relation  which  the  defendant  bears  to  the  judgment 
of  this  plaintiff  against  B.  P.  Colburn  &  Co.  must  be  first 
ascertained,  before  we  can  apply  the  legal  principles  which 
I  have  stated,  and  shall  hereafter  state.  It  cannot  be  de- 
nied that  he  is  a  privy  in  every  legal  sense.     He  is  the 
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assignee,  and  entitled  to  sue  upon  it  in  bis  own  name. 
This  makes  him  essentially  the  plaintiff  in  the  case.  He 
has  become,  for  all  purposes  involved  in  this  question,  the 
same  as  James  S.  Colburn ;  and  would  he  be  allowed,  in 
this  collateral  way,  to  aver  that  the  judgment  was  fraudu- 
lent 1  Such  a  proposition  would  be  scouted,  as  too  absurd 
to  be  mentioned,  yet  that  is  exactly  what  the  court  is  per- 
mitting him  to  do  here.  The  defendant,  the  assignee  of 
^tbat  very  judgment,  asks  to  be  allowed  to  shew  that  it  was 
fraudulent,  and  the  court  answer,  "  yes,  you  may  shew  it 
was  fraudulent  against  you  I" 

The  leading  case  at  law,  on  this  subject,  Prudham  vs. 
Phillips,  Amb.  763,  pointed  out  the  very  distinction  which 
is  violated  by  this  judgment.  In  it,  Willes,  C.  J.  said,  there 
is  a  distinction  between  a  '<  stranger  who  cannot  come  in 
and  reverse  the  judgment,  and  must,  therefore,  of  necessity^ 
be  allowed  to  aver  it  was  fraudulent,  and  the  cttse  of  one 
who  is  a  party  to  the  proceedings.  If  he  plead  the  judg- 
ment was  fraudulent,  he  cannot  give  eviedence  of  it,  but 
must  apply  to  the  court,  which  pronounced  the  sentence, 
to  vacate  the  judgment ;  and  if  both  parties  coUttded,  it 
was  never  known  that  either  of  them  could  vacate  itJ^ 
This  last  clause  of  the  C.  J's  judgment,  covers  the  case 
before  the  court.  The  allegation  is,  that  B.  P.  Colburn  <& 
Co.,  and  James  S.  Colburn,  colluded  together  to  set  up  a 
fictitious  judgment.  Neither  of  them  could  vacate  it,  and 
yet  the  assignee  of  one  of  them,  it  is  said,  may.  How  that 
can  be,  I  confess  I  have  yet  to  learn.  For,  as  I  conceive, 
the  assignee  has  the  rights  of  his  assignor,  and  no  more. 

But,  it  is  said,  the  fraud  is  in  the  purchase,  as  that  by 
false  pretences  the  defendant  was  induced  to  buy  a  judg- 
ment which  was  fraudulent,  and  void  against  him,  as  an 
indorser.  To  say  nothing  of  the  impropriety  of  giving 
here  an  opportunity  of  explaining  an  offer  of  evidence  made 
on  the  circuit,  it  will  be  enough  to  say  that  the  evidence, 
thus  enlarged,  leads  exactly  to  the  same  result  which,  in  a 
narrower  form,  was  proposed  on  the  circuit.  If  the  defen- 
dant can  now  shew  that  that  judgment  was  fraudulent  as 
against  him,  before  he  bought  it,  it  is,  in  law,  permitting  a 
party  or  privy  to  aver  and  prove,  collaterally,  fraud  in  the 
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judgment.  This,  I  apprehend,  cannot  be  done  by  the  de- 
fendant ;  for,  in  the  first  place,  his  purchase  of  the  judg- 
ment concludes  him.  As  well  might  a  man,  having  all 
the  means  of  information  before  him,  say,  I  bought  my 
own  land ;  it  was,  therefore,  a  fraud.  But,  in  the  next 
place,  until  the  defendant  had  vacated  the  assignment,  he 
could  not  be  allowed  to  make  any  such  defence ;  for  he 
is,  at  law,  the  plaintiff  in  the  judgment  of  James  S.  G)l- 
burn  against  B.  P.  Colburn  &  Co.  The  defence,  if  it  be 
any  thing  beyond  a  mere  shadow,  is  as  clear  an  equity  as 
ever  I  have  met  with.  It  is,  that  James  S.  Golburh  was  a 
dormant  partner  of  the  firm  of  B.  P.  Colburn  <&  Co.,  and 
liable  theiefore,  (I  suppose)  to  pay  the  very  debt  for  which 
this  judgment  was  confessed,  and  the  debts  of  which  Mr. 
Matthews  was  the  indorser.  At  law,  that  is  no  fraud ;  for 
it  may  be  that,  as  between  the  partners,  the  two  who  con- 
fessed the  judgment,  ought  to  pay  the  other  ;  but  in  equity, 
as  a  partner,  he  may  be  charged  to  pay  Mr.  Matthews'  in- 
dorsement, and  this  very  debt  of  the  defendant  be  declared 
liable,  as  partnership  assets,  for  the  same  purpose. 

I  understand  some  of  the  court  think,  that  as  this  mat- 
ter was  pleaded  and  issue  joined  upon  it,  it  ought  to  have 
gone  to  the  jury.  But  surely,  if  the  whole  evidence,  offered 
under  the  plea,  made  out  no  legal  defence,  it  cannot  be 
that  a  Judge  is  to  hear  it  all,  and  then  tell  the  jury  it  is 
not  worth  a  straw.  In  our  deference  to  jury  trials,  we  are 
every  day  destroying  the  independence  of  the  judiciary, 
and,  in  a  short  time,  it  will  come  to  this,  that  a  Judge  must 
hear  every  thing  and  decide  nothing,  and  we  shall  be 
swallowed  up  in  the  great  vortex  of  popular  opinion,  as  in- 
dicated in  a  jury  trial.  No  one  venerates  the  trial  by  jury 
more  than  I  do ;  no  one  desires  its  just  preservation  more 
sincerely ;  but  if  every  matter  is  to  go  before  them,  as  is 
contended  for  here,  because  it  has  been  pleaded,  I  think  all 
its  value  will  be  ended,  and,  in  its  supremacy,  the  law  will 
perish. 
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O.  MUU  ^  Co,  vs.  Adtnfors.  of  R.    V.  Jones. 
Miller  4*  Leekie  vs.   The  Same. 

Where  a  defendant  dies  after  damages  have  been  assessed,  or  a 
verdict  rendered,  against  him,  a  judgment  entered  on  the  assessment, 
or  verdict,  after  his  death,  and  before  the  end  of  the  vacation  next  en- 
suing, is  entitled  to  rank  as  a  judgment  in  the  administration  of  his 
assets. 

Would  a  judgment  on  a  t?firiic^  entered  under  17  Car.  2,  c.  8,  after 
the  first  vacation,  be  entitled  to  such  preference  ?  quart. 

Before  Evans,  J.  at  Charleston,  Pall   Termy  1845. 

These  were  actions  of  debt  on  judgments  entered  up 
against  the  intestate,  R.  V.  Jones,  on  the  29th  January, 
1842,  which  was  the  last  day  of  the  term.  In  the  case  of 
O.  Mills  &  Co.  a  verdict  had  been  rendered  on  the  15th 
January,  1842.  The  case  of  Miller  and  Leekie  had 
been  referred  to  the  clerk  on  the  8th  January,  1842, 
who,  on  the  same  day,  had  assessed  the  plaintiffs' 
damages.  Sometime  after  the  i5th,  but  before  the  29th 
January,  1842,  the  intestate,  R.  V.  Jones,  died.  The 
defendants,  under  pleas  of  plene  administravit  prcBtery 
contended  that,  in  the  administration  of  their  intestate's 
assets,  an  outstanding  bond  of  their  intestate  was  entitled 
to  preference  over  the  plaintiffs'  judgments.  His  Honor, 
however,  thought  otherwise,  and  ordered  judgments  on 
the  pleas  to  be  entered  for  the  plaintiffs.  The  defendants 
appealed. 

Northrop,  for  the  appellants. 

Bailey  (^Brewster,  contra. 

Curia,  per  Wardlaw,  J.  These  t#o  cases  are  alike. 
Both  are  governed  by  the  rules  laid  down  in  Dibble  vs. 
Taylor,  2  Sp.  308.  Both  are  instances  of  judgments 
signed  after  the  d^endant's  death,  under  the  common  law 
rule,  which,  if  the  defendant  was.  alive  at  the  term  time 
when  the  final  consideration  of  the  Court  was  read,  per- 
mitted  that  consideration  to  be  formally  entered  in  what  is 
called  the  judgment,  at  any  time  during  the  vacation  next 
ensuing  ;  and  which,  during  the  same  vacation,  permitted 
50 
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the  process  of  execution  to  be  sued  out,  which  was  tested 
by  the  preceding  term,  and  was  supposed  to  be  the  act 
of  that  term. 

In  neither  o{  these  cases  is  there  any  need  to  resort  to 
the  Stat.  17  Car.  2,  c.  8,  which  extends  specially,  in  cases 
where  verdicts  have  been  rendered,  to  the  end  of  a  second 
vacation,  the  indulgence  of  time  for  entering  the  judgment, 
which  those  cases,  in  common  with  other  cases  that,  by 
other  modes,  had  attained  the  final  consideration  of  the 
court,  previously  had  during  the  first  vacation  after  the 
final  consideration. 

To  neither  of  these  cases  is  the  statute  of  8  and  9  W.  3, 
or  our  Act  of  1746,  applicable.  Those  provide  for  scire 
fcudaSf  by  which  judgment  against  the  executors  or  admin- 
istrators of  the  original  defendant  may  be  had,  after  inter- 
locutory judgment  against  such  defendant  in  his  life  time. 
A  judgment  against  an  executor  or  administrator  has  never 
been  ranked  in  the  administration  of  assets  with  a  judg- 
ment against  the  testator  or  intestate.  Wms.  on  Ex'ors. 
729  ;  1  Salk.  42  ;  1  Wils.  243 ;  2  Saund.  R.  72,  m. 

But  in  the  cases  before  us,  the  judgment  is  against  the 
intestate  and  the  execution  against  him.  Scire  faciei^ 
upon  such  judgment  would  be  general  as  upon  a  judgment 
entered  in  the  life  time  of  the  intestate ;  1  Wils.  302.  Of 
course  such  judgment  must  then  be  ranked  as  a  judgment 
in  the  distribution  of  assets  under  our  executors'  Act  of 
1789.  It  would  otherwise  be  wholly  anomalous  and  un- 
just to  allow  execution  to  be  had  of  such  a  judgment,  as  of 
one  against  the  deceased,  without  scire  faciei  against  the 
executor  or  administrator.  It  is  said  that  reference  must 
be  had  to  the  moment  of  the  deceased's  death  to  ascertain 
the  rights  of  conmcting  creditors,  without  regard  to  any 
change  that  may  be  made  by  matter  subsequent.  This  in 
effect  is  done ;  for  the  entry  of  judgment,  after  the  death, 
is  only  the  evidence  and  authentication  of  the  judgment 
rendered  in  the  life  time ;  by  neglect  to  make  this  entry 
within  the  prescribed  time,  a  plaintiff  may  lose  the  only 
competent  evidence  of  what  the  court  had  done,  but  by 
making  it  he  establishes  nothing  which  was  not  before  de* 
termined. 
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The  courts  in  England  give  the  priority,  which  there 
belongs  to  judgments  against  the  deceased,  to  all  judgments 
entered  uuder  the  statute  17  Car.  2,  c.  8 ;  even  those  en- 
tered after  the  first  vacation,  upon  which  no  execution  can 
be  had  without  scire  facias.     See  Wms.  on  Ex'ors.  728. 

Whether  we  could  go  so  far  under  our  Act  of  1789,  it  is 
useless  now  to  consider,  but  judgments,  like  those  now  in 
question,  which  the  law  permits  to  be  entered  against  the 
deceased,  and  to  be  enforced  by  process  against  the  de- 
ceased without  further  enquiry,  must  be  considered  judg- 
ments in  all  contests  between  them  and  the  representatives 
of  the  deceased,  or  between  them  and  other  debts  of  in- 
ferior grade.  Between  various  judgment  creditors,  of 
course  these,  like  other  judgments,  will,  under  our  Act  of 
1789,  be  ranked  according  to  their  respective  dates  of 
entry,  and  against  purchasers  they  will  have  no  avail  before 
entry.     The  motion  is  dismissed. 

Richardson,  O'Neall,  Evans,  Butler  and  Frost, 
JJ.  concurred. 


C.  M.  Cregier  vs.  O.   M.  Bunion. 

In  an  aetiou  for  slander^  if  the  words,  proved  to  have  been  used  by 
the  defendant,  are  susceptible  of  two  meanings,  one  imputing  a  crime, 
and  the  other  innocent,  the  latter  is  not  to  be  adopted,  and  the  other 
rejected,  as  a  matter  of  coursa  In  such  a  case,  it  must  be  left  to  the 
jury  to  decide  in  what  sense  the  defendant  used  them 

Defendant,  speaking  with  a  witness  about  the  plaintifi^  asked,  ^  if 
he  had  heard  the  news  about  him ;  the  witness  said,  he  hoped  it  was 
not  lying;  the  defendant  said,  worse  than  that;  the  witness  said,  he 
hoped  it  was  not  stealing ;  the  defendant  «aid  yes,  and  went  on  to 
say,  the  report  was  that  he  had  killed  a  beef  of  John  darkens — that 
the  reason  he  did  so,  was,  that  he  had  been  to  Ciiarleston,  and  not 
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having  money  to  pay  his  stage  fare  back,  he  had  pawned  his  watch 
for  it  to  Clarke—and  that  as  it  was  worth  more  than  the  stage  fere, 
the  plaintiff  had  killed  the  beef  for  compensation."  He^  that  it  was 
properly  submitted  to  the  jury  to  decide,  whether  the  words  imputed 
to  the  plaintiff  a  charge  of  cow  stealing,  and  that  their  verdict  for 
the  plaintiff  could  not  be  disturbed 

This  case  ordered  to  the  Court  of  Errors,  for  a  decision  on  the 
question,  whether  the  Act  of  1841,  "  to  extend  the  right  of  challenge 
to  jurors,"  is  constitutional. 

Before  O'Neall,  J.  at  Colletoriy  Fad  Term^  1845. 

This  was  an  action  of  slander,  for  words  spoken.  The 
plaintiff,  under  the  Act  of  Assembly  of  1841,  challenged 
a  juror.  The  defendant's  counsel  objected  to  the  allow- 
ance of  the  challenge,  on  the  ground  that  the  Act  was 
unconstitutional,  and  supported  his  objection  by  a  well 
sustained  argument  from  the  Constitution  of  the  United 
States,  and  of  this  State.  His  Honor  thought  there  was 
much  in  the  arguiuent  drawn  from  the  6th  section  of  the  9th 
Article  of  the  Constitution  of  this  State;  but  as  the  Act  had 
been  allowed  in  all  cases  by  his  brethren  and  himself,  with- 
out objection,  he  thought  it  best  to  overrule  the  objection. 
T^he  challenge  was  allowed.  The  words  laid  were,  "  he  had 
killed  and  stolen  a  beef,  the  property  of  Mr.  Clarke  or  Mrs. 
A.  B.  Wilson,  and  the  hide  had  been  found,"  with  the  pro- 
per colloquium  and  inuendoes  to  apply  the  words  to  the 
plaintiff.      « 

It  appeared  that  the  plaintiff  was  the  overseer  of  Mrs. 
Wilson  ;  that  a  beef  (cow  or  steer,)  had  been  killed  in  the 
neighborhood,  and  the  hide  had  been  found  where  conceal- 
ed ;  at  first  it  was  thought  to  be  the  property  of  John 
Clarke — at  last,  however,  it  was  ascertained  to  be  the  pro- 
perty of  Mrs.  Wilson.  The  defendant,  the  first  day  of 
April  court,  1844,  'speaking  with  Mr.  Forrester  about  the 
plaintiff,  asked  if  he  had  heard  the  news  about  him;  the 
witness  said  he  hoped  it  was  not  lying ;  the  defendant 
said  worse  than  that ;  the  witness  said  he  hoped  it  was  not 
stealing ;  the  defendant  said  yes — and  went  on  to  say  the 
report  was,  that  he  had  killed  a  beef  of  John  Clarke's ;  that 
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the  reason  he  did  so,  was,  that  he  had  been  to  Charleston, 
and  not  having  money  to  pay  his  stage  fare  back,  he  had 
pawned  his  watch  for  it  to  Clarke,  and  that  as  it  was  worth 
more  than  the  stage  fare,  the  plaintiff,  Cregier,  had  killed 
the  beef  for  compensation.     The  defendant  said  that  Wil- 
son had  consulted  with  him  about  it,  and  he  advised  him 
to  take  up  the  negroes,  and  if  he  was  satisfied  after  exam- 
ining them,  that  then  he  must  discharge  Cregier ;  he  said 
that  the  beef  was  killed  in  such  a  way  that  he,  the  plain « 
tiff,    must    have    seen  it ;  he   said,    however,   it  was   ne- 
gro news.     He  told  this  witness  that  the  story  about  Cre- 
gier's  pledging  his  watch  for  the  stage  fare,  had  been  told 
to  a  negro   of  Col.  Walter's,   by  Mrs.    Cregier.     To  Dr. 
Henderson,  the  same  day,  and  at  the  same  place,  (Walter- 
boro,')  the  defendant  spoke  of  the  same  matter.     He  asked 
him  if  he  had  heard  of  the  beef-killing   in  the  neighbor- 
hood.    The  witness  said  he  had,  for  Zoller,  the  post  mas- 
ter at   the  Blue  House,  had   written  on  the   margin  of  a 
newspaper  sent  to  him,    that  a  beef  had  been  killed,  and 
desired  him  to  come  down  and  assist  in  the  investigation. 
Bunton  said,  it    is  our  neighbor  Cregier  ;  it  was,  at  first, 
supposed  to  be  a  beef  of  John  Clarke  ;  his  cattle  were  ex- 
amined   and  found  to  be  all   present.     He,  Bunton,  said, 
Cregier  had  been  to  Charleston,  and  lacking  money  to  pay 
his  stage  fare,  pledged  his  watch  ;  and  as  his  watch  was 
worth  more  than  the  fare,  and  as  he  could  not  redeem  it, 
he  took  a  beef  to   make  it  up.     The  defendant  then  went 
on  to  tell  the  witness,  that  it  was  found  to  be  the  beef  of 
Mrs.  Wilson ;  that  the  hide  had  been  found  at  the  Willow 
Dam,    and  was  then  in  Wilson's   possession.     He  said  it 
was  negro  news.     The  witness,  on  expressing   some  sur- 
prise that  Cregier  should  have  been  guilty  of  such  an  act, 
was  told  by  Bunton,  an  undutiful  child  makes  a  bad  man. 
The  witness  stated  that  Bunton's  statement   made  an  im- 
pression on  his  mind,  that  Cregier  had  stolen  a  beef.     On 
the  second  day  of  April  court,  meeting  Col.  Waller  on  the 
road,  the  defendant  told  him  that  the  plaintiff  had  killed  a 
beef  belonging  to  Mrs.  Wilson  ;  that  he,  (Cregier)  had  ta- 
ken a  gun,  gone  into  the  swamp  and  shot  a  beef,  and  sent 
some  boys,   (negro  carpenters)  to   dress  it ;  the  hide,  he 
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said,  had  been  found  buried  at  the  Willow  Dam,  and  was 
in  Wilson's  possession  ;  he  said  it  was  negro  news,  bnt 
€ol.  Walter  said  he  stated  it  in  such  a  way  that  he  be- 
lieved it.     The  plaintiff  proved  an  excellent  character. 

A  motion  was  made  for  non-suit,  on  the  grounds,  Ist 
That  the  words  proved  were  not  actionable.  And  2d. 
That  the  words,  as  laid  in  the  declaration,  were  not  proved. 
His  Honor  thought  the  words  proved  by  Mr.  Forrester 
were  a  plain  charge  of  stealing  one  of  Clarke's  cattle  for 
beef.  The  words  were,  he  thought,  substantially  proved 
as  laid. 

The  case  went  to  the  jury,  and  they  found  for  the  plain- 
tiff one  hundred  dollars  damages. 

The  defendant  appealed,  and  now  moved  for  a  non-suit 
or  new  trial,  on  the  grounds — 

1.  Because  the  words,  as  proved,  did  not  imply  a  crimi- 
nal charge,  and  could  not  make  the  plaintiff  liable  to  a 
prosecution. 

2.  Because  the  words,  as  laid  in  the  declaration,  were 
not  sustained  by  any  of  the  witnesses. 

3.  Because  the  plaintiff,  under  the  Act  of  1841,  chal- 
lenged Matthew  Hiott,  one  of  the  jurymen,  and  a  new  ju- 
ryman was  substituted  in  his  place,  and  sat  on  the  trial ; 
whereas,  defendant  contends  that  the  Act  of  1841  is  a^vi- 
olation  of  the  Constitution  of  the  United  States,  and  of  the 
sixth  section  of  article  ninth  of  the  Constitution  of  this 
State. 

Qirtrt,  per  O'Neall,  J.  The  motion  for  non-suit  has 
been  argued  in,  and  considered  by,  this  court. 

The  second  ground  was  conceded,  by  the  counsel  for 
the  motion,  to  be  unsustainable  ;  and  that  he  was  right  in 
abandoning  it,  is  plain  upon  comparing  the  words  proved 
with  those  laid  in  the  declaration. 

The  first  ground  is  alone  to  be  discussed.  It  may  be 
conceded,  if  the  words  proved  had  alone  made  the  charge 
of  stealing  one  of  Mrs.  Wilson's  cattle,  whose  overseer 
the  plaintiff  was,  that  they  could  not,  in  legal  contempla- 
tion, have  made  a  charge  of  larceny  or  cow  stealing ;  for 
the  relation  of  confidence  between  them  was  such  that  the 
taking  would  have  only  been  a  breach  of  trust. 
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But  the  words  uttered  to  Mr.  Forrester  were  a  plain 
charge  of  stealing  one  of  Clarke's  cattle ;  for  when  For- 
rester, to  whom  the  defendant  was  speaking  of  the  charge 
against  the  plain tifi^  said  he  hoped  it  was  not  stealings 
the  defendant  said  yes,  and  then  went  on  to  say  he  had 
killed  a  beef  of  John  Clarke's.  The  plain  meaning  of 
these  words  is,  he  stole  a  beef  of  John  Clarke's.  It  is 
true,  he  went  on  to  assign  the  reason  why,  it  was  sup- 
posed, he  did  it ;  as  that  he  had  pledged  his  watch  for  his 
stage  fare  to  Clarke,  and  it  being  worth  more,  he  took  a 
beef  to  make  it  up.  This  statement  did  not  shew  that  the 
offence  was  not  cow  stealing,  for  if  every  word  of  it  had 
been  true,  the  defendant  would  have  been  guilty  of  the 
criminal  offence. 

The  rule  is,  "  if  words  are  susceptible  of  two  meanings, 
one  imputing  a  crime,  and  the  other  innocent,  the  latter  is 
not  to  be  adopted,  and  the  other  rejected,  as  a  matter  of 
course.  In  such  a  case,  it  must  be  left  to  the  jury  to  de- 
cide in  what  sense  the  defendant  used  them."  Dams  vs. 
Johnston^  2  Bail.  679.  In  this  case,  that  course  was  pursued, 
and  after  the  jury  have  decided,  we  certainly  cannot  say 
they  have  given  a  wrong  interpretation  to  words  which, 
we  think,  fairly  impute  the  charge  of  stealing  one  of 
Clarke's  cattle.  The  same  principle  is  affirmed  in  Hughey 
V8,  Hugkepy  (reported  under  the  name  oiHugley  vs.  Hugley) 
2  Bail.  592.  In  that  case,  it  was  held  that  words  charg- 
ing the  stealing  of  certain  articles  to  the  distributee  of  an 
estate,  who  afterwards  became  the  administrator,  might 
and  did  sustain  an  action  of  slander,  inasmuch  as  they 
made  a  plain  charge  of  theft,  and  it  was  not  impossible 
that  larceny  could  arise  out  of  such  a  possession. 

The  rule  by  which  words  actionable  on  their  face  may, 
when  applied  to  the  facts  to  which  they  relate,  be  held  not  to 
be  actionable,  is  stated  in  Pegram  vs.  Siyron,  1  Bail.  597. 
It  is  there  said,  "  if  words  spoken,  unexplained,  would  Jbe 
actionable,  but  at  the  time  they  are  spoken  they  are  so  ex- 
plained as  to  shew  they  impute  no  legal  crime,  then  they 
are  not  actionable."  This  case,  tried  by  that  rule,  is  clear- 
ly maintainable — for  in  the  words  used  to  Forrester  there 
is  no  explanation  which  shews  that  the  taking  was  not,  or 
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could  not  be,  fellonious.  Taking  the  whole  of  the  defen- 
dant's statement  to  that  witness,  it  will  leave  this  conclu- 
sion :  that  the  plaintiff,  to  repay  himself  for  so  much  of 
his  pledge  as  was  more  than  his  stage  fare,  stole  one  of 
Clarke's  cattle.  This  is  as  plain  a  charge  of  cow  steal- 
ing as  the  words  in  Davis  vs.  Johnston^  "  tell  him  he  is 
riding  a  stolen  horse,  and  has  a  stolen  watch  in  his  pocket," 
were  of  horse  stealing  and  larceny.  They  impute  with 
much  more  certainty,  a  crime,  than  the  words  in  Htighey 
vs.  Hughey. 

The  words  used  to  Dr.  Henderson  and  Col.  Walter  sta- 
ted the  larceny  to  have  been  committed  of  one  of  the  cat- 
tle belonging  to  Mrs.  Wilson,  for  whom  the  plaintiff^was 
overseer,  and  which  were,  therefore,  legally  in  his  posses- 
sion ;  and  it  is  very  possible  that  under  the  rule  stated  in 
Pegram  vs.  Styron,  they  would  not  have  supported  the 
action.  But  it  is  enough  for  the  plaintiff,  that  in  one  pub- 
lication the  defendant  made  a  criminal  charge,  without 
any  such  explanation  as  would  render  it  harmless. 

The  motion  to  set  aside  the  verdict,  and  enter  a  non* 
suit,  is  dismissed  ;  but  the  motion  for  a  new  trial  makes 
the  question,  whether  the  Act  of  1841,  giving  to  parties, 
in  civil  cases,  the  right  of  challenging  some  of  the  jury, 
is  not  a  violation  of  the  6th  section  of  the  9th  Article  of 
the  Constitution  of  this  State.  This  court  cannot,  by 
law,  decide  that  question  ;  it  is  reserved  for  the  Court  of 
Errors,  to  which  court  this  case  is  ordered,  so  that  the 
question  may  be  heard,  considered  and  adjudged. 

Richardson,  Evans,  Wardlaw  and  Frost,  JJ.  con- 
curred. 
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Samuel  P.  Reed  vs.  Dr.  James  Stoney. 

In  an  action  of  trespass  for  taking  goods,  the  defendant  may,  un- 
der the  general  issue,  prove  that  the  goods  were  taken  as  a  distress 
for  rent 

Be/ore  Frost,  J.  at  Beaufort,  Spring  Term^  1846. 

This  was  an  action  of  trespass,  for  taking  the  plain* 
tiff's  goods.  The  plaintiff's  title  and  the  trespass  were 
proved.  The  defendant,  under  the  general  issue,  offered 
to  prove  that  he  had  taken  the  goods  as  a  distress  for  rent. 
This  evidence  was  rejected  by  the  court,  on  the  ground 
that  the  defendant  could  only  avail  himself  of  it  under  a 
special  plea.     Verdict  for  the  plaintiff. 

The  defendant  appealed,  and  now  moved  for  a  new 
trial,  on  the  ground  that  his  Honor  erred  in  rejecting  the 
evidence  that  the  goods  were  taken  as  a  distress  for  rent. 

f!.  Rhett,  for  the  motion. 
R.  DeTVeville,  contra. 

Curia,  per  Wardlaw,  J.  According  to  the  ordinary 
rules  of  the  common  law,  the  evidence  was  inadmissible  un- 
der the  general  issue,  but  according  to  the  practice  of  our 
courts,  such  evidence  should  have  been  received.  This 
practice,  no  doubt,  originated  from  the  21st  section  of  the 
Stat.  Geo.  2,  c.  19,  (2  Stat  579)  and  to  that  ;section,  so  far 
as  it  contains  directions  concerning  the  form  of  proceed- 
ings, reference  may  be  had  for  evidence  ai\d  explanation 
of  the  practice. 

The  case  has  been  argued  upon  the  question,  is  this 
section  of  the  statute  of  force  here  ?  But  the  true  ques- 
tion is,  is  not  our  practice  conformable  to  the  practice 
there  pointed  out  ?  No  part  of  that  statute  was  ever 
enacted  here,  and  none  of  it  prevails  as  statute  law,  strict- 
ly speaking,  but  it  was  passed  during  our  colonial  condi- 
tion ;  was,  in  many  respects,  highly  remedial ;  was  famil- 
iar to  our  early  practitioners ;  and,  so  far  as  it  affects,  not 
the  rights  of  parties,  but  their  remedies  and  forms  of  pro- 
ceedings, and  has  been  adopted  by  the  usage  of  our  com- 
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mnnity  or  the  practice  of  our  courts,  and  has  not  been 
contradicted  or  superseded  by  our  legislation,  it  h&s  been 
allowed  to  acquire  the  force  of  law.  In  reference  to  its 
first  section,  (which  was  held  not  to  be  of  force)  the  mat- 
ter was  fully  examined  in  Rogers  vs.  Brovm  ^  Sharlockj 
1  Sp.  286.  A  few  observations  only  will  here  to  be  ad- 
ded to  what  has  there  been  said.  Grimke's  Justice  re- 
peatedly •  declares  that  the  statute  is  not  of  force  here, 
(and  declares  the  same  of  17  Car.  2,  c.  7,)  but  refers  to  it 
for  law  laid  down  conformable  to  its  14th  and  23d  sections. 
See  pp.  139,  146,  147.  The  cases  of  the  City  Council 
vs.  Price,  1  McC.  299,  and  Pemble  vs.  Clifford,  2  McC. 
31,  which  really  consider  only  the  23d  sec.  are  loose 
and  inaccurate,  in  declaring  generally  that  the  statute,  as 
a  whole,  has  been  adopted  in  practice. 

The  case  of  DeBow  ads.  McClary  ^  Applegate,  3 
McC.  44,  m  a  hasty  opinion  by  Judge  Nott,  who  had  pro- 
nounced the  declaration  in  favor  of  the  whole  statute,  in 
the  City  Council  vs.  Price,  is  equally  loose  in  the  fur- 
ther observation,  that  the  statute  is  not  of  force,  which  is 
superadded  to  the  expression  of  concurrence  with  the  cir- 
cuit Judge,  on  another  point,  if  it  be  meant  that  none  of 
the  provisions  of  the  statute  had  been  adopted.  That 
case  was' well  decided  upon  the  sufficient  reason  given  by 
Judge  Waties,  that  the  objection  to  the  bond  came  too  late. 
In  the  MS.  case  of  Blain  ^  Ghreen  ads.  Hilson,  Charles- 
ton, Feb.  1830,  (the  terms  of  which  are  not  accurately 
contained  in  2  Rice's  Dig.  249,  Replevin  §  23,)  in  refer- 
ence to  the  statute.  Judge  Colcock  only  declares  that  it 
has  not  been  broadly  adopted,  but  that  we  have  been  la- 
boring to  establish  ^^  a  mode  of  proceeding  for  ourselves, 
framed  in  part  on  the  common  law,  and  in  part  on  some 
of  the  provisions  of  the  British  Statutes  and  on  our  own 
Acts."  Touching  the  statute,  the  decision  was,  in  effect, 
that  the  19th  sec.  had  been  so  modified  by  our  practice, 
as  to  allow,  for  irregularity  or  unlawful  act  in  a  regular 
distress,  special  damages  to  be  recovered  in  replevin,  as 
well  as  in  trespass  on  the  case. 

The  case   of  Moorhectd  vs.  Barrett,  Chevcs,    99,  ex- 
pressly decided  that   the  practice  pointed  out  in  the  22d 
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section,  has  been  adopted.  Id  the  case  of  Bagwell  vs, 
Jamison^  Cheves,  249,  in  reference  to  the  21st  sec. 
(which  is  now  under  consideration,)  it  will  be  seen  that 
the  evidence  of  justification  had  been  received  under  the 
general  issue,  by  consent — ^that  no  question  was  made  in 
the  Court  of  Appeals  concerning  the  statute  ;  and  that 
Judge  Earle  speaks  of  th^  statute  in  general,  and  not  of 
this  section,  when  he  says  that  '^  there  are  other  impor- 
tant provisions  in  that  statute,  which  I  am  not  now  pre- 
pared to  say  that  I  should  consider  part  of  the  statute  law 
here  ;  and,  how  far  it  is  to  be  considered  of  force,  I  shall 
reserve  my  opinion." 

The  motion  for  a  new  trial  is  granted. 

Evans  and  Butler,  JJ.  concurred. 

Richardson,  J.  I  concur  in  the  decision,  because  the 
evidence  of  the  distress  was  competent  evidence  under  the 
general  issue,  in  order  to  lessen  the  damages,  and  this 
practice  is  not  the  worse  for  being  enacted  by  an  English 
statute. 

Frost,  J.  dissenting.  It  must  be  conceded,  that  neither 
the  statute  of  11  Geo.  2,  c.  19,  nor  any  section  thereof, 
has  been  made  of  force  in  this  State,  by  any  Legislative 
Act,  nor  by  any,  the  slightest,  legislative  reference  or  rec- 
ognition ;  nor  by  any  express  extension  of  the  provisions 
of  the  statute  to  the  colonies.  While  the  authority  of 
the  court,  now,  or  at  any  former  period,  to  incorporate  a 
British  statute  into  the  law  of  this  State,  is  absolutely 
disclaimed,  it  is  conceded,  that  if  a  well  defined  practice, 
conformable  to  the  provisions  of  a  British  statute,  has  so 
long  and  universally  prevailed,  as  to  have  become  assimi- 
lated with  the  law  of  this  State,  it  is  competent  for  the 
courts  to  recognise  such  practice  as  having  the  force  of 
law  ;  and  that  decisions  which  have  recognised  such  prac- 
tice in  any  particular,  are  of  controlling  authority.  In 
giving  eflect  to  such  decisions,  it  must  be  noticed,  that 
though  the  alterations  which  usage  has  sanctioned,  may 
have  been  derived  from  Acts  of  Parliament,  and  may  have 
been  by  them  directed  and  controlled,  yet  such  alterations 
must  derive  their  sanction  from  our  own  usage  and  prac- 
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tice,  and  cannot  be  extended  further  than  these  may  justi- 
fy. In  every  particular  in  which  they  may  be  extended 
by  reference  to  the  authority  of  an  Act  of  Parliamei^t,  such 
extension  is  unjustifiable.  On  this  subject,  no  authority 
can  be  conceded,  nor,  it  is  supposed,  be  claimed,  for  loose 
and  inconsiderate  dicta^  which  may  be  expressed,  obvious- 
ly, without  attention  to  the  provisions  of  the  statute,  as 
mere  speculation  or  conjecture,  in  the  course  of  an  opin- 
ion in  a  case  to  which  such  dicta  are  irrelevant ;  and 
still  more  emphatically  must  be  denied  the  force  of  mere 
unofficial  opinion,  to  impose  law  on  the  people  of  this 
State. 

A  deference  to  the  compiler  of  the  "  Statutes  of  South  Caro- 
lina," has  given  a  sanction  to  the  insertion  of  the  statute  of  11 
Geo.  2,  c.  19,  in  that  compilation,  which  an  examination  of 
the  authorities  to  which  he  refers  as  justifying  the  insertion, 
will  shew  to  be  entirely  unmerited.  This  statute  is  said 
(2  Stat.  572,)  to  have  been  inserted  on  the  authority  of 
1  McC.  302,  2  McC.  31,  and  3  McC.  41.  The  first  case 
is  that  of  the  City  Council  vs.  Pricey  in  which  the  ques- 
tion was,  whether  a  replevin  bond  could  be  assigned,  so  as 
that  the  assignee  might  maintain  an  action  in  bis  own 
name.  Judge  Nott,  in  delivering  the  opinion  of  the  court, 
adverting  to  the  many  English  statutory  regulations  of  the 
procedings  by  replevin,  says,  that  though  he  is  not  aware 
that  any  of  those  statutes  have  been  directly  made  of  force 
in  this  State,  except  2  W.  &  M.  c.  5,  and  8  Anne,  c.  14, 
yet  he  believes  that,  with  the  exception  of  the  statute  11 
Geo.  2,  c.  19,  they  have  all  been  adopted  in  practice.  He 
adds,  "  I  say  with  the  exception  of  the  stat.  Geo.  2,  if,  in- 
deed, that  is  an  exception,*'  and  refers  to  Solomon  vs.  Har- 
vey <fe  Beggs,  1  N.  <&  McC.  81.  The  decision  is  princi- 
pally supported  on  the  construction  of  the  Act  of  1798, 
making  bonds  assignable — though  he  is  disposed  to  think 
that  the  practice  of  assigning  replevin  bonds  in  this  State 
arose  from  the  stat.  of  Geo.  2,  and  cites  Grimke's  Justice, 
p.  165,  where  it  is  said,  ''  it  is  the  usual  custom  of  this 
country  to  grant  a  replevin,  although  there  is  no  law  in 
force  directing  the  same  to  be  granted  in  case  of  a  distress  ; 
and  the  sheriff  usually  conducts  himself  in  the  same  man- 
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ner  as  the  sheriff  is  directed  to  do  by  11  Geo.  2,  c.  19, 
whichy  however,  is  not  of  force  here^  The  conclusion 
is,  "  but  whatever  may  have  been  its  origin,  it  appears  to 
have  been  of  long  standing,  and  to  be  of  universal  practice, 
acquiesced  in  by  the  courts.  If  it  were  now,  for  the  first 
time,  attempted  to  be  introduced,  I  should  be  of  opinion 
that  it  ought  not  to  be  allowed."  The  case  of  Solomon 
vs,  Harvey  ^  Beggs,  referred  to,  merely  decides  that  "  the 
practice  of  executing  a  writ  of  inquiry  in  cases  of  replevin, 
originated  in  the  Act  of  17  Car.  2,  c.  2,  which  is  not  of 
force  in  this  State,  though  it  has,  nevertheless,  prevailed  in 
our  courts. 

On  this  case,  as  an  authority  for  inserting  the  stat.  of 
Geo.  2,  it  is  to  be  remarked,  that  it  only  decides  that  re- 
plevin bonds  are  assignable,  and  that  on  the  ground  that 
such  assignments  were  of  .long  standing  and  of  universal 
practice,  with  the  acquiescence  of  the  courts ;  that  the 
case  unites  the  authority  of  Judges  Nott  and  Grimke 
against  the  operation  of  the  statute  ]  that  the  provisions 
of  the  Stat.  Geo.  2,  permitting  the  assignment  of  replevin 
bonds,  is  pari  only  of  the  23d  section  of  the  statute;  that 
the  condition  of  the  replevin  bond,  directed  by  that  section 
to  be  taken,  is  different  from  that  required  by  the  Act  of 
1808,  I  Brev.  Dig.  243,  which  prescribes  the  form  and 
effect  of  the  condition  ;  and  also,  that  the  same  23d.  sec- 
tion requires  the  replevin  bond  to  be  taken  with  iwo  securi- 
ties, the  necessity  for  which  two  sureties  was  directly  put 
in  issue  in  DeBow  ads,  McClary  ^  Applegate^  3  McC. 
44,  in  which  case  it  was  decided  to  be  not  necessary ;  and 
Judge  Nott  affirms  that  "  the  stat.  of  Geo.  2,  which  »re- 
quires  two  sureties  to  a  replevin  bond,  is  not  of  force  in 
this  State."  Thus,  against  the  authority  of  two  Judges,  in 
opposition  to  an  adjudged  case,  on  the  very  issue  whether 
the  statute  was  of  force,  and  against  the  direct  proof  that 
the  statute  was  not  recognised  by  the  Legislature  to  be  of 
force,  afforded  by  an  Act  regulating  replevin  bonds,  which 
the  23d.  sec.  of  the  stat.  of  Geo.  2  does  also,  and  merely 
upon  the  coincidence  of  the  established  practice  of  this 
State  to  assign  replevin  bonds,  with  that  single  particular 
of  the  23d.  sec.  of  the  stat.  of  Geo.  2,  the  whole  statute. 
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wiih  its  various  provisions  and  penal  enactments,  is  incor- 
porated  into  the  Statutes  of  South  Carolina. 

The  next  authority  relied  on  hy  the  compiler  is  cited  as  ''3 
McC.  41,  on  distress  for  rent."  It  is  the  case  of  Htmilton 
vs.  Reedi/,  which  decides  that  goods  taken  in  executioa 
cannot  be  distrained,  and  that  the  landlord  cannot  distrain 
upon  any  other  property  than  personal  chaiteU,  The 
statute  of  Geo.  2  is  not  alluded  to,  though  the  decision 
that  only  personal  chattels  are  the  subject  of  distress,  is  in 
direct  conflict  with  the  eighth  section  of  the  statute,  which 
empowers  the  landlord  to  distrain  growing  crops.  It  is 
also  remarkable^  that  only  one  short  case  intervenes,  in  the 
same  volume,  between  the  case  cited  as  an  authority,  and 
that  of  DeBow  ads.  Mc  Clary  <S*  Applegate^  which  directly 
decides  the  statute  not  to  be  of  force.  The  last  authority 
is  Pemble  vs.  Clifford,  2  McC.  31,  The  question  was, 
whether  sci.  fa.  would  lie  on  a  replevin  bond.  On  this 
point,  the  stat.  of  Geo.  2  is  silent,  nor  is  the  statute  ad- 
verted to,  except  in  the  first  two  sections  of  the  opinion  of 
the  court,  to  this  effect, — "  the  stat.  of  Geo.  2,  though  not 
binding  on  us  as  statute  law,  has  been  adopted  in  practice 
in  this  state,  and,  as  a  usage,  has  become  obligatory  on  us. 
This  statute  provides  that  the  avowant  in  replevin  may,  if 
the  condition  of  the  bond  be  broken,  take  an  assigumeot 
of  it,  and  bring  debt,"  iSkc.  The  Judge  merely  affirms,  in 
argument,  the  point  ruled  in  the  City  Council  vs.  Prke^ 
and  the  affirmation,  that  the  statute  baa  been  adopted  in 
practice,  must  be  limited  to  that  point.  But  if,  by  a  very 
forced  and  unfair  construction,  it  be  cited  as  a  decision  in 
favor  of  the  recognition,  in  practice,  of  the  whole  statute, 
it  can  be  shewn  to  be  without  authority,  because  it  is  con- 
tradicted by  many  decided  cases  and  by  Acts  of  the  Legis- 
lature, shewing  that  it  is  not  of  force.  A  brief  recurrence 
to  the  statute  will  make  this  very  apparent.  The  first 
and  second  sections,  which  permit  the  landlord  to  pursue 
and  distrain  goods  carried  off  the  demised  premises,  in 
thirty  days  after  their  removal,  are  decided,  in  Rogers  vs. 
Brown  4*  Sharlock,  1  Sp.  283,  not  to  be  of  force.  The 
penalty,  of  double  the  value  of  the  goods  removed,  given 
by  the  third  section  against  all  who  may  assist  in  the  re- 
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moval,  never  has  been  enforced,  and,  it  is  presumed,  will 
not  be  asserted  to  have  been  made,  by  any  dicta  of  the 
Judges,  or  otherwise,  part  of  our  penal  law.  The  fourth, 
fifth  and  sixth  sections  provide  for  the  summary  recovery 
of  the  penalty,  if  it  does  not  exceed  £60,  before  two  justi- 
ces, with  an  appeal  to  the  quarter  sessions.  These,  of  course, 
are  not  law  in  South  Carolina.  The  seventh  section  au- 
thorizes landlords  to  break  open  houses,  for  the  seizure  of 
goods  fraudulently  concealed.  This  arbitrary  and  oppres- 
sive power,  it  is  presumed,  will  not  be  claimed  for  land* 
lords  here.  The  eighth  section  enables  the  landlord  to 
distrain  cattle  feeding  or  depasturing  on  the  demised  land, 
and  also,  to  distrain  growing  crops.  Reeves  vs.  McKenzie^ 
1  Bail.  502,  decides  that  the  English  law  is  inapplicable  to 
the  habits  and  situation  of  the  people  of  this  state,  and 
that  cattle  found  on  the  demised  premises  are  not  distrain- 
able,  unless  put  there  by  the  consent  of  the  owner.  It  has 
never  been  known  in  this  State,  that  a  growing  crop  has 
been  distrained,  nor  could  the  vexatious  and  oppressive 
manner  in  which  the  ninth  section  provides  for  the  en- 
forcement of  such  distress,  be  tolerated.  The  tenth  section 
permits  the  landlord  to  impound  the  distress  on  the  demised 
premises  without  the  consent  of  the  tenant.  This  right 
seems  to  be  negatived  by  the  case  of  Blake  vs.  DeLiesse- 
line,  4  McC.  496,  and  certainly  has  never  been  adopted  in 
practice.  The  eleventh  and  twelfth  sections,  respecting 
attornments,  have  no  application  or  force  in  this  State. 
The  thirteenth  section,  which  enables  the  landlord  to  make 
himself  a  defendant  in  ejectment,  by  joining  with  the  ten- 
ant, is  superseded  by  our  rule  of  court.  The  fourteenth 
section  gives  an  action  for  use  and  occupation,  where 
the  demise  is  not  by  deed.  In  Ganey  vs.  McRee^s 
adm^rg.  2  Rice's  Dig.  352,  it  was  affirmed  that  an  action 
might  be  maintained,  at  common  law,  for  the  use  and  oc- 
cupation of  land  upon  an  express  contract,  or  upon  a  quan- 
turn  meruit,  on  an  implied  contract,  but  that  such  action 
cannot  be  maintained  on  an  implied  contract,  if  the  plain- 
tiff fails  to  count  on  a  quantum  meruit;  and  the  stat.  of 
Geo.  2  is  also  affirmed  not  to  be  ofjorce  in  this  State.  The 
fifteenth  section,  giving  a  remedy  for  the  recovery  of  rents 
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to  the  executor  or  administrator  of  a  tenant  for  life,  is  dis- 
pensed with  by  the  23d  sec.  of  the  executors  Act,  1789, 
5  Stat.  Ill,  which  provides  for  that  case.  Nor  has  the 
power  conferred  on  landlords  by  the  sixteenth  and  seven- 
teenth sections,  to  re-enter  and  take  possession  of  the  de- 
mised premises,  when  the  tenant  leaves  them  vacant,  ever 
been  exercised  in  this  State.  The  eighteenth  section,  giving 
the  landlord  double  rent  where  tenants  hold  over  after 
notice  to  quit,  is  not  of  force ;  the  Act  of  1808, 5  Stat.  665, 
having  provided  a  remedy  for  the  case.  The  nineteenth 
and  twentieth  sections,  which  declare  that  distresses  shall 
not  be  unlawful  for  any  irregularity,  are  contrary  to  the 
decision  in  Hilson  vs,  Blain  ^  Oreen,  2  Rice  Dig.  249. 
In  that  case  it  was  expressly  ruled,  Colcock,  J.  delivering 
the  opinion,  that  the  stat.  of  Geo.  2,  providing  "that 
where  a  distress  is  lawfully  made,  the  party  shall  not  be  a 
trespasser,  ab  initio^  for  any  subsequent  irregularity,"  is 
not  of  force  here,  never  having  been  adopted  in  practice. 

The  twenty  second  section  provides,  that  it  shall  not  be 
necessary  to  set  out  the  landlord's  title  in  the  avowry,  h 
Moorhead  vs.  Barrett,  the  same  point  was  ruled  in  confor- 
mity with  the  statute. 

It  thus  appears,  from  a  review  of  all  the  provisions  of 
the  statute,  that  the  only  particulars  in  which  they  have 
been  recognised  as  having  been  adopted  in  practice  in  this 
State,  relate  to  the  assignment  of  replevin  bonds  and  the 
avowry.  All  the  other  provisions,  except  that  of  the 
twenty-first  section,  in  issue  in  this  case,  have  been  shewn 
to  be  clearly  inapplicable,  from  the  character  of  them,  or  to 
have  been  decided  to  be  inapplicable,  or  to  have  been  sup- 
plied by  the  Legislature  of  our  own  State.  Other  dt'c/fl, 
more  recently  expressed,  may  be  cited  in  aid  of  that  in 
Pemble  vs.  Clifford.  In  Rogers  vs.  Brown  &  Sharlock) 
will  be  found  a  cursory  review  of  the  statute,  with  com- 
mentaries upon  its  provisions ;  but  nothing  definite  is 
affirmed.  In  Moorhead  vs.  Barrett,  it  is  said,  "this  statute 
has  not,  it  would  seem,  expressly  been  made  of  force  in 
this  State.  Its  provisions,  however,  have  been  so  uniform- 
ly observed  in  practice,  that  it  may  be  said  to  form  a  part 
of  the  law  of 'the  land.     Indeed,  it  seems  to  be  but  decla- 
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ratory  of  the  general  principles  regulating  the  relation  of 
landlord  and  tenant."  After  the  summary  of  the  provisions 
of  the  statute  which  has  been  made,  it  is  apparent  that 
dictum  was  made  without  refering  to  the  statute,  and  can- 
not avail  as  an  authority.  Respecting  all  the  c2ic/a  that 
the  Stat,  of  Geo.  2  is  of  force  in  this  State,  it  may  be  re- 
marked, that  it  is  manifest  the  provisions  of  the  statute,  in 
their  full  extent,  were  not  adverted  to  when  they  were 
made.  That  those  dicta  have  not  been  regarded  as  au- 
thority is  apparent  from  the  cases  cited,  in  which  parts  of 
the  Act  have  been  ruled  not  to  be  of  force,  nor  can  it  be 
pretended  that  they  should  be  received  as  authority  to  the 
extent  and  scope  of  them.  When  they  are  rejected  as 
authority  for  the  whole  statute,  they  cannot  be  cited  in 
support  of  the  recognition  of  any  particular  provision.  If 
it  be  said  that  the  dicta  are  true  to  the  extent  of  proceed- 
ings by  distress,  the  summary  of  the  provisions  of  the  sta- 
tute will  shew  that  this  cannot  be  maintained  ;  or,  if  it  be 
contended  that  the  dicta  are  true  as  to  proceedings  by  re- 
plevin, it  is  sufficient  to  reply,  that  this  issue  involves 
a  question  of  pleading  and  evidence  in  trespass  vi  et 
armis. 

The  decision  in  this  case,  that  the  twenty-first  section  of 
the  Stat.  11  Geo.  2,  c.  19,  is  of  force  in  this  State,  whereby 
a  seizure,  for  a  distress  for  rent,  need  not  be  specially 
pleaded,  but  may  be  given  in  evidence  under  the  general 
issue,  in  an  action  of  trespass  de  bonis  asportatis^  must 
be  supported,  not  by  any  judicial  recognition  of  the  statute, 
but  on  the  same  grounds  on .  which  the  only  two  cases 
recc^nizing  parts  of  it  have  been  rested, — that  is,  on 
"  usage  of  long  standing  and  universal  practice,  acquiesced 
in  by  the  courts."  In  the  only  cases  I  have  found  in  our 
reports,  no  such  practice  is  recognized.  In  Reeves  vs.  Mc- 
Kenzie^  1  Bail.  497,  which  was  tried  at  York,  such  defence 
was  pleaded,  and  in  Bagwell  vs.  Jamison^  Chev.  260, 
tried  at  Laurens,  it  appears,  from  the  report  of  the  case, 
that  the  defendant  availed  himself  of  such  defence  under 
the  general  issue,  by  the  permission  of  the  plain  tifl*.  Be- 
side the  reports,  there  is  no  other  mode  of  proving  an 
established  practice,  but  the  experience  of  the  profession. 
52 
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In  the  course  of  my  experience,  I  never  heard  of  any  such 
practice  as  the  decision  in  this  case  affirms  and  incorporates 
into  the  law  of  pleading.  On  the  contrary,  distress  being 
a  remedy  not  much  favored,  the  greatest  strictness  was  re- 
quired in  pleading  and  proof.  There  is  no  reason  why  a 
justification,  under  a  distress  for  rent,  should  be  privileged 
above  a  release  or  license,  accord  and  satisfaction,  le^y 
under  execution,  or  any  other  act  done  by  a  public  officer 
in  the  lawful  discharge  of  his  duty.  The  decision  breaks 
in  upon  one  of  the  best  established  rules  of  pleading,— 
that  defences  which  admit  the  trespass  and  offer  matter 
in  justification  or  excuse,  should  be  specially  pleaded.  It 
has  been  frequently  acknowledged  to  be  a  very  salutary 
rule,  and  I  cannot  perceive  what  considerations  of  justice 
or  expediency  require  an  infringement  of  it,  in  favor  of  a 
distress  warrant. 

O'Neall,  J.  concurred  with  Frost,  J. 


Z.  jB.   Oakes  vs.   George  Shrewsbury, 

Defendant,  in  consideration  of  a  negro,  assigned  to  the  plaintiff  a 
bond  ahd  mortgage  of  two  negroes,  and  in  the  assignment  guarnn- 
teed  the  title.  The  title  of  the  mortgagor  to  the  negroes  was  bad, 
and  the  defendant  knew  it  was  bad  before  the  assignment  HeU, 
that  the  plaintiff  could  not  maintain  an  action  on  the  common  money 
counts  without  an  offer  to  return  the  bond  and  mortgage,  even  if 
money,  instead  of  a  negro,  had  been  paid  for  them ;  and  that  if  he 
sought  to  recover  damages  for  a  deceitful  representation  not  noticed 
in  the  written  contract,  he  should  have  sued  in  case. 

Tried  in  the  City  Court  of  Charleston^  July  Ternt^  1845. 

This  was  an  action  of  assumpsit.  The  first  count  in 
the  declaration  alleged  '^  that  the  defendant,  knowingly  and 
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fraudulently  and  with  intent  to  deceive  and  defraud  the 
plaintiff,  did  undertake  to  assign  and  sell  to  the  plaintiff  a 
certain  mortgage  of  two  negro  slaves,  named  Wellington 
and  Francis,  representing  that  the  said  mortgage  was  a 
good  and  valid  lien  on  said  negroes,  and  in  consequence  of 
his  said  fraudulent  representations  and  undertakings,  did 
receive  from  the  plaintiff  the  sum  of  five  hundred  dollars  ; 
whereas,  in  fact  and  in  truth,  the  said  mortgage  was  no 
lien  upon  said  negroes  whatever,  and  this  the  defendant 
well  knew  ;  by  reason  whereof,  the  said  defendant  became 
liable  to  pay  to  the  said  plaintiff  the  said  sum  of  five 
hundred  dollars ;  and  bein^  so  liable,  afterwards,  to  wit — 
on  the  day  and  year  last  aforesaid,  at  Charleston,  <&c.  un- 
dertook, and  then  and  there  faithfully  promised  the  said 
plaintiff,  to  pay  him  the  said  sum  of  mondy  when  he 
should  be  thereunto  requested."  In  addition  to  the  above 
special  count,  there  were  the  usual  money  counts.  The 
plea  was  non-assumpsit. 

The  defendant,  on  the  2Sth  September,  1844,  in  conside- 
ration of  a  negro  valued  at  $276,  assigned  to  the  plaintiff  a 
bond  and  mortgage  of  two  negroes  on  one  John  St.  Marks. 
The  assignment  was  as  follows : 

Charleston,  28th  September,  1844. 
For  value  received,  I  assign  the  within  mortgage  and 
the  bond  accompanying  the  same  to  Z.  B.  Oakes,  broker, 
and  quarantee  the  title. 

George  Shrewsbury. 

It  further  appeared  that  the  negroes  did  not  belong  to  St. 
Marks,  but  to  one  Patrick  Owen,  trustee  of  the  wife  of  St. 
Marks. 

Two  witnesses  testified  that  the  defendant  knew,  before 
the  assignment,  that  the  title  of  St.  Marks  to  the  negroes 
was  not  good.  To  one  of  them  he  said,  after  the  assign- 
menr,  ''  that  he  had  sold  the  mortgage  to  Oakes,  and  got 
nearly  or  quite  the  face  of  it ;  that  he  had  shaved  him 
handsomely." 

The  Recorder,  after  stating  the  testimony,  reported  as 
follows  : 

''  The  defendant's  counsel  moved  for  a  non-suit,  princi* 
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pally  on  the  ground  that  the  action  of  assumpsit  brought 
by  the  plaintiff  in  this  case,  was  not  the  proper  form  of  ac- 
tion and  could  not  be  sustained,  and  that  the  proper  remedy, 
if  any,  was  by  an  action  on  the  case  for  a  deceit.  The 
motion  for  a  non-suit  was  argued  by  the  counsel  respect- 
ively, and  several  authorities  were  cited.  I  thought  that 
the  plaintiff  had  mistaken  his  remedy  in  this  case ;  that  if 
he  had  any  thing  to  complain  of  in  the  transaction,  his 
remedy  must  be  either  on  the  defendant's  express  guaranty 
in  writing  on  the  assignment  of  the  mortgage  to  the  plain- 
tiff, or  by  an  action  on  the  case  for  deceit.  Here  there  bad 
been  an  express  guaranty  of  the  title  in  writing,  by  the 
assignor  to  the  assignee,  and  that  in  such  a  case  assumpsit 
would  not  lie  as  upon  an  implied  warranty  ;  nor  was  the 
count  for  m#ney  had  and  received  applicable  to  the  case. 
That  according  to  the  plaintiff's  own  declaration  in  this 
case,  the  supposed  ground  of  injury  was  in  the  assignment 
and  sale  of  a  certain  mortgage  of  negroes,  and  not  in  the 
absolute  sale  of  goods  or  negroes  ;  and  that  even  suppos- 
ing the  form  of  action  at  all  applicable,  there  was  no  evi- 
dence of  any  false  or  fraudulent  representations  made  by 
the  defendant  to  the  plaintiff  at  the  time  of  and  upon  the 
assignment  of  the  bond  and  mortgage,  as  alleged  in  the 
declaration,  the  only  evidence  of  what  passed  between  the 
parties  at  the  time  of  the  assignment  being  contained  in  the 
written  assignment  and  guaranty  of  the  mortgage  by  the 
defendant.  In  Stephens'  Nisi  Prius,  p.  1285,  it  is  laid 
down  '^  that  assumpsit  is  not  the  proper  action  for  repre- 
sentations not  expressed  in  the  contract ;  in  such  case  the 
action  is  founded  upon  the  deceit,  and  the  action  should  be 
case."  I  have  no  recollection  of  the  plaintiff's  having 
offered  to  prove  the  insolvency  of  St.  Marks,  but  had  he 
done  so,  I  have  no  doubt  I  should  have  rejected  the  evi- 
dence as  impertinent  and  ^irrelevant.  For  the  ground  of 
the  plaintiff's  action,  as  set  forth  in  his  declaration,  is  not 
that  there  was  any  representation  whatever  made  by  the 
defendant  as  to  the  solvency  of  St.  Marks,  but  only  as  to 
the  lien  ol  the  mortgage  upon  the  negroes." 

The  plaintiff  appealed,  and  now  moved  that  the  non^suit 
be  set  aside. 
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Kunhardtj  for  the  motion. 
CoapeTj  contra. 

Curia,  per  Wardlaw,  J.  If  the  plaintiff  sought  to 
recover  damages  for  a  deceitful  representation  not  noticed 
in  the  written  contract,  he  should  have  sued  in  case.  If 
the  written  contract  may  be  construed  to  amonnt  to  a  war- 
ranty that  the  negroes  were  subject  to  the  lien  of  the  mort- 
gage, the  first  count  is  too  defective  in  form  to  be  consi- 
dered a  special  count  in  assumpsit  upon  the  warranty ;  and 
the  general  counts  could  not  be  maintained  (even  if  mo- 
ney instead  of  a  negro  had  been  paid  for  the  assignment,) 
without  proof  of  an  offer  to  return  the  bond  and  mortgage, 
or  of  some  other  act  which  might  amount  to  a  rescision  of 
the  contract.     The  motion  is  dismissed. 

Richardson,  O'Neall,  Evans,  Butler  and  Frost, 
JJ.  concurred. 


TJie  State   vs.  Commissioners  of  Public  Buildings  for 

Georgtovm  District. 

The  State  vs.   Commissioners  of  Public  Buildings  for 

Horry  District. 

Commissioners  of  Public  BuildiDgs  have  the  power,  under  the 
Acts  of '27  and  '37,  to  raise  money  by  taxation,  to  defray  the  expense 
of  such  recording  in  the  district  offices,  as  they  may  by  law  be  re- 
quired to  have  done.    Per  Evans,  J. 

Although  it  may  be  within  the  power  of  the  court  to  order  the 
commissioners  to  have  the  papers,  in  the  several  offices,  of  a  date 
prior  to  the  Acts  of  '39  and  '40,  transcribed  into  books,  on  the  plan 
and  according  to  the  directions  of  those  Acts,  yet  it  is  not  obligatory 
on  the  court  to  make  such  order ;  and  before  such  order  can  be  made, 
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there  should  be  a  special  report  of  the  Solicitor,  setting  forth  the  state 
and  condition  of  the  papers,  so  that  the  coart  may  perceive  the  neces^ 
sity  for  having  the  recording  done. 

Before  Evans,  J.    at    Georgetown  and   Horry.  Spring 
Term,  1845. 

These  cases,  which  were  in  eveiy  respect  similar,  were 
rules  against  the  Commissioners  of  Public  Buildings  for 
the  districts  of  Georgetown  and  Horry.  At  Pall  Term, 
1843,  the  Solicitor  reported — "There  is  much  recording  to 
be  done  in  all  the  offices,  for  the  terms  preceding  those  of 
the  present  incumbents."  On  the  report  the  following 
order  was  taken,  viz  :  "  It  is  ordered  that  the  Commis- 
sioners of  Public  Buildings  for  this  district,  be  furnished 
with  a  copy  of  so  much  of  this  report  as  relates  to  the  re* 
cording  necessary  to  be  done  in  the  several  offices  in  this 
district,  and  that  they  be  required  to  have  the  recording 
done  according  to  law.'' 

The  wotk  not  having  been  done,  the  following  rule  was 
taken  out  against  them,  at  Fall  Term,  1844,  viz :  "  It  is 
ordered,  that  the  Commissioners  of  Public  Buildings  do 
shew  cause,  on  the  first  day  of  the  next  term  of  this  Court, 
why  they  should  not  be  indicted  for  failing  to  comply  with 
the  order  of-  the  Court,  Fall  Term,  1843,  requiring  them 
to  transcribe  the  public  records  of  the  several  offices  of  this 
district,  as  required  by  law." 

At  this  term  the  commissioners  answered  the  rules,  and 
shewed  for  cause  why  they  should  not  be  indicted  "  that 
the  Act  of  1837,  the  only  Act  to  which  it  is  contended 
their  authority  on  the  subject  can  be  traced,  confers  on  the 
Commissioners  of  Public  Buildings  no  power  whatever  to 
transcribe  any  of  the  records  in  any  of  the  public  offices, 
except  such  as  they  aie  specially  ordered  and  directed  by 
the  Court  of  Common  Pleas ;  and  further,  that  the  Act  in 
question  gives  them  no  authority  whatever  to  raise  the 
means  to  defray  the  expense  of  such  recording." 

The  judgment  of  his  Honor  the  presiding  Judge,  is  as 
follows  : 

"  I  do  not  think  the  cause  shewn  by  the  commissioners 
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is  sufficient.  The  Act  of  1827,  (6  Stat.  321,)  "  to  pro- 
vide  for  repairing  of  Court  Houses  and  Jails,"  gives  to  the 
Commissioners  of  Public  Buildings  full  powers  of  taxation, 
to  enable  them  to  discharge  the  duties  required  of  them  by 
that  Act.  The  6th  clause  of  the  Act  of  1837,  6  Stat.  678, 
amends  that  Act,  so  as  to  require  them  to  do  many  other  acts 
than  those  required  by  the  Act  of  1827,  and  among  the 
provisions  of  the  said  .clause  is  the  following,  viz :  "  To  . 
cause  to  be  made  and  completed  such  records  and  books 
in  the  several  offices  named  in  the  1st  section  of  this  Act, 
in  their  respective  districts,  as  may  be  directed  and  ordered 
by  the  said  Court  of  Common  Pleas  and  General  Sessions, 
whose  duty  it  shall  be,  from  time  to  time,  to  give  such 
directions  and  make  such  orders  as  may  be  necessary  for 
the  completion,  cfec.,  in  the  said  offices  respectively." 

"  At  Fall  Term,  1843,  on  the  report  of  the  Solicitor, 
that  there  was  much  recording  to  be  done  in  all  the  offices 
for  the  terms  preceding  those  of  the  present  incumbents, 
the  Court  ordered  that  a  copy  of  the  report  be  served  on 
the  Commissioners  of  Public  Buildings,  and  that  they  be 
required  to  have  the  recording  done  according  to  law. 
The  work  not  having  been  done,  a  rule  was  taken  out 
against  them  at  Fall  Term,  1844.  The  commissioners,  by 
their  return,  make  the  question  whether  they  have  the 
power  of  taxation  necessary  to  enable  them  to  carry  the 
order  of  this  court  into  execution.  On  this  subject  I 
think  there  is  no  doubt.  The  Act  of  1827  gives  them 
the  power  of  taxation  for  certain  objects.  The  Act  of 
1837  amends  that  Act,  so  as  to  require  of  them  the  per- 
formance of  other  acts,  and  of  course  the  two  Acts  are  to 
be  construed  together,  and  the  power  of  taxation  for  the 
purposes  of  the  first  Act  is  extended  to  the  subjects  of  the 
2d  Act. 

^'  The  commissioners  also  suggest  a  difficulty  arising  out 
of  the  order  of  the  Court,  at  Fall  Term,  1843,  as  to  what 
they  are  to  have  recorded.  The  Act  of  1837  requires  them 
to  cause  to  be  made  and  completed  such  records  and  books 
as  may  be  directed  or  ordered  by  the  court.  The  order 
requires  them  to  have  the  recording  done  according  to  law. 
If  this  order  had  been  made  before  the  Acts  of  1839  and 
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1840,  regulating  the  public  offices,  it  would  admit  of  doubt 
as  to  what  papers  in  said  offices  were  required  to  be  re- 
corded. But  these  Acts  remove  the  difficulty,  and  the 
obvious  meaning  of  the  order  is,  that  the  commissioners 
shall  have  such  papers  in  the  several  public  offices  record- 
ed, as  by  law  are  now  required  to  be.  The  object  of  the 
Legislature  seems  to  have  been  to  introduce  uniformity, 
and  to  have  the  public  records  put  in  such  condition  as 
will  afford  easy  access  to  them,  and  at  the  same  time  to 
preserve  them  prom  mutilation  and  decay. 

"  It  is  therefore  ordered,  that  the  rule  be  made  absolute, 
and  an  attachment  issue,  unless  the  commissioners  shall, 
on  or  before  the  first  day  of  the  next  Spring  Term  of  the 
Court  of  Sessions  and  Common  Pleas  for  Georgetown  dis- 
trict, commence  to  have  recorded  (and  to  complete  as  soon 
afterwards  as  practicable,)  all  the  papers  in  the  several 
offices  of  the  Clerk,  Sheriff,  Ordinary  and  Commissioner  in 
Equity,  of  a  date  anterior  to  the  terms  of  the  present  in- 
cumbents, which  by  the  several  Acts  now  regulating  the 
said  offices,  are  required  to  be  recorded,  and  which  have 
not  already  been  recorded." 

The  judgment  in  the  case  of  the  commissioners  for 
Horry  is  the  same. 

The  commissioners  appealed,  and  now  moved  that  the 
decision  of  the  presiding  Judge  be  reversed  and  the  rules 
discharged,  on  the  grounds  relied  on  in  the  answers  thereto. 

Munro,  for  the  motion. 

Bailey,  Attorney  General^  contra. 

Curia,  per  Evans,  J.  These  cases  are  alike,  and  will 
be  considered  together.  I  think  there  is  no  doubt  that, 
under  the  Act  of  1837,  6  Stat.  678,  taken  in  connection 
with  the  Act  of  1827,  6  Stat.  321,  commissioners  of  public 
buildings  have  a  right  to  raise  money,  by  levying  a  tax, 
for  the  purpose  of  executing  any  of  the  duties  which,  by 
these  Acts,  they  are  required  to  perform.  Before  the  passing 
of  the  Acts  of  1839  and  1840,  the  law  regulating  the  several 
district  public  offices,  was  very  vague  and  uncertain  ;  what 
papers  were  required  to  be  recorded,  was  to  be  gathered 
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rather  by  inference  from  the  fee  bills,  than  from  any  posi- 
tive enactment  on  the  subject.  The  mode  of  arranging 
the  papers  was  left  to  the  judgment  of  the  several  officers, 
and  consequently  there  was  no  uniform  rule.  With  a 
view  to  correct  this  evil,  the  Act  of  1837  was  passed, 
whereby  the  commissioners  were  required  "  to  cause  to  be 
made  out  and  completed,  such  records  and  books  as  may 
be  directed  and  ordered  by  the  Court  of  Common  Pleas  and 
Sessions,  whose  duty  it  shall  be,  from  time  to  time,  to  give 
such  directions  and  make  such  orders  as  may  be  necessary 
for  the  completion  of  the  records  and  books  in  the  said 
offices,  respectively."  By  this  Act,  the  whole  matter  was 
submitted  to  the  direction  of  the  court.  It  may  be,  that  it 
is  within  the  discretion  of  the  court  to  order  the  papers  in 
the  several  offices,  of  a  date  prior  to  the' Acts  of  1839  and 
1840,  to  be  transcribed  into  books,  on  the  plan  and  accord- 
ing to  the  directions  of  those  Acts ;  but  there  is  nothing 
in  them  indicating  the  will  of  the  legislature,  that  the  di- 
rections of  those  Acts,  in  relation  to  the  recording  or  tran- 
scribing of  the  subsequent  records,  should  be  conformed  to 
in  relation  to  those  of  prior  date.  But  from  the  fact  which 
had  come  to  my  knowledge,  of  what  had  been  done  in  some 
of  the  districts,  I  supposed,  at  the  time  I  ordered  the  rule 
to  be  made  absolute  in  these  cases,  that  the  papers  in  the 
district  offices  had  been  generally  recorded,  according  to 
the  directions  of  the  Acts  of  1839  and  1840 ;  but  I  learn 
from  my  brethren,  that  the  old  papers  have  been  copied  or 
recorded  into  books  in  only  a  few  districts  in  the  State, 
and  therefore  I  most  cheerfully  acquiesce  in  their  opinion, 
that  there  is  nothing  in  the  several  Acts  of  the  Legislature 
which  requires  the  old  papers  in  the  several  public  offices 
to  be  transcribed  into  books  (which,  we  understand,  is  the 
recording  to  which  the  solicitor's  report  refers.)  The 
whole  subject  is  committed,  by  the  Act  of  1837,  to  the  di- 
rection of  the  court,  and  the  court  cannot  act  understand- 
ingly  on  the  subject,  without  a  full  report  on  the  state  and 
condition  of  the  papers.  If  they  are  in  a  proper  state  of 
preservation,  we  do  not  see  that  there  is  any  necessity  to 
incur  the  great  expense  of  copying  them  into  books.  The 
words  of  the  Act  are, — "  to  have  completed  such  records 
53 
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and  books."  What  may  be  the  exact  meaning  of  these 
words,  it  may  be  difficult  to  determine,  with  any  great  cer- 
tainty ;  but  there  is  nothing  in  them  making  it  obligatory 
on  the  court  to  order  all  the  records  to  be  transcribed. 
There  is,  certainly,  great  propriety  in  having  the  papers 
arranged  and  numbered  with  proper  indexes,  on  the  plan 
and  according^  to  the  system  pointed  out  in  the  Acts  of 
1839  and  1840.  If  any  of  the  books  or  records,  in  the 
several  offices,  are  deficient  in  any  of  these  particulars ;  or 
if  any  of  them  are  mutilated  or  in  a  state  of  decay,  so  as 
to  reqiyre  them  to  be  transcribed  into  books,  in  order  to 
preserve  them,  these  matters  should  be  brought  to  the  view 
of  the  court,  by  the  Solicitor's  report,  and  the  court  will 
then  make  such  order  and  give  such  directions  as  it  is 
empowered  to  do  by  the  Act  of  1837.  But  until  such  re- 
port be  made,  we  are  of  opinion  that  no  order  should  have 
been  made  on  the  subject,  and  the  motion  is  granted. 

Richardson,  0*Neall,  Butler,  Wardlaw  and  Frost, 
JJ.  concurred. 


The  State  vs.  John   Williams. 

On  the  trial  of  an  indictment  for  uttering  and  publishing  as  trae  a 
forged  bank  bill,  to  prove  the  scienter  it  is  admissible  to  shew  that 
the  prisoner  had  passed  other  forged  bills  for  which  indictments  were 
pending  against  him. 

The  prisoner  was  convicted  of  uttering  and  publishing  as  true  a 
forged  bill,  which  offence,  at  the  time  of  the  conviction,  was  punish- 
able with  death.  He  appealed,  and  pending  the  appeal  an  Act  was 
passed  abolishing  the  punishment  of  death  in  such  cases,  and  pro- 
viding that  in  Ueu  thereof,  "the  person  convicted"  shall  be  whipped, 
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imprisoned  and  fined.  Held,  that  sentence  of  death  could  not  he  pro*- 
nounced  against  the  prisoner,  but  that  judgment  for  the  lesser  punish* 
ment  should  be  passed. 

Before  O'Neall,  J.  at  Charleston^  Spring   Term^  1845» 

This  was  an  indictment  for  forgery.  The  JBrst  count 
was  for  forging  a  ten  dollar  bill  of  the  Bank  of  the  State 
of  South  Carolina  ;  the  second  for  uttering  and  publishing 
a  forged  ten  dollar  bill  of  the  same  Bank,  knowing  it  to  be 
forged. 

The  bill  was  a  genuine  one  dollar  bill,  raised  to  ten 
dollars,  of  the  Bank  of  the  State  of  South  Carolina,  signed 
by  the  officers  of  the  Branch  Bank  at  Camden.  The  pri- 
soner about  dusk  offered  the  bill  to  one  Borner  for  the  pur- 
pose of  having  it  changed.  Borner  said  to  the  prisoner, 
that  a  friend  had,  a  day  or  two  before,  shewn  him  a  bill 
like  the  one  offered  to  him  to  be  changed,  and  which  was 
a  forged  bill ;  and  that  he,  Borner,  thought  the  bill  he  then 
had  in  his  hand  was  bad.  The  prisoner  then  asked  him 
to  return  it,  which  he  declined  to  do  ;  but  proposed  to  the 
prisoner  to  go  with  him  to  Backus,  who  bad  the  other  bill, 
and  thus  ascertain  the  genuineness  of  the  bill  in  question  ; 
the  prisoner  consented  ;  the  witness,  Borner,  stepped  back 
to  get  his  coat,  and  when  he  came  out  he  found  the  pri- 
soner had  gone.  He,  however,  saw  him  walking  off  a 
little  distance  from  his  store ;  he  pursued,  overtook  him, 
and  asked  why  he  had  thus  started  off?  The  prisoner 
said  he  was  anxious  to  get  home.  They  then  proceeded 
towards  Backus';  when  they  got  as  far  as  Heisenbottle's 
tavern,  the  prisoner  proposed  they  should  stop  and  take  a 
drink,  which  was  done.  The  witness  proposed  that  Hei- 
senbottle  should  accompany  them  to  Backus' ;  to  this  the 
prisoner  absented,  but  when  Heisenbottle  agreed  to  go,  and 
went  about  getting  ready,  the  prisoner  insisted  on  being  off, 
and  accordingly  he  and  Borner  started  ;  when  they  got  to 
the  corner  of  John-street,  the  prisoner  ran,  but  the  witness 
caught  him,  and  took  him  back  to  Heisenbottle's,  who  then 
accompanied  them  to  Backus',  where  the  prisoner  was 
identified  by  Backus'  clerk,  as  the  man  who  passed  to  him 
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a  ten  dollar  bill,  like  the  one  offered  to  Borner.  The  pri- 
soner denied  that  he  had  ever  been  in  Backus'  house. 
Before  the  magistrate,  the  prisoner  said  he  got  the  bills  in 
change  on  the  Georgia  Rail-Road ;  that  he  was  a  stranger 
in  Charleston  ;*  that  he  put  up  at  a  sailor  boarding  house, 
but  where  it  was  situated,  or  the  name  of  his  landlord,  he 
did  not  know. 

It  was  proposed  to  give  in  evidence  three  other  bills 
raised  from  one  to  ten  dollars,  of  the  same  Bank,  which 
the  prisoner  had  previously  passed,  and  for  two  of  which 
he  was  indicted.  The  testimony  was  objected  to,  but  ad- 
mitted to  shew  the  scienter. 

It  was  proved  that  the  prisoner,  about  dusk,  on  two 
evenings  preceding  that  on  which  he  offered  the  bill  to 
Borner,  had  passed  to  Oldenbottle,  Backus'  Clerk,  and  lo 
William  Howard,  two  of  the  bills  just  spoken  of.  To  C. 
F.  Harbers,  a  man  just  like  the  prisoner,  about  8  o'clock 
on  another  evening,  passed  the  other  bill. 

The  jury  found  the  prisoner  guilty,  and  he  appealed,  and 
now  moved  for  a  new  trial,  on  the  ground  : 

That  his  Honor  erred  in  admitting  evidence  of  the  notes 
passed  to  Backus  and  Howard,  as  there  were  indictments 
pending  against  the  prisoner  on  said  notes. 

Kunhardty  for  the  motion. 
Bailey^  Attorney   General,  contra. 

Curia,  per  O'Neall,  J.  The  ground  of  appeal  is  based 
altogether  upon  the  cases  of  the  King  vs.  Smithy  12  Eng. 
C.  L.  R.  295,  and  the  King  vs.  Westwood.  19  Eng.  C.  L. 
R.  520.  Both  of  these  decisions  were  at  nisi  prhts.  In 
the  first,  Baron  Vaughan  held  that  a  bank  note,  the  sub- 
ject of  another  prosecution,  could  not,  on  an  indictment 
for  forgery,  in  uttering  and  publishing  another  forged  bank 
note,  be  given  in  evidence  to  shew  the  guilty  knowledge. 
Why  such  a  distinction  should  be  made,  I  am  at  a  loss  to 
perceive.  Previous  to  that  case  the  rule  had  been  uniform 
that,  to  shew  the  knowledge  that  the  note  was  false,  it  was 
permitted  to  prove  that  the  prisoner  had  passed  or  had  in 
his  possession  other  false  notes.  If  he  had  passed  them 
away,  the  crime  was  just  as  complete  as  if  he  were  indie- 
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ted,  and  if  the  proof  could  afiect  him  by  establishing  his 
guilt  in  the  other  matters  for  which  he  was  not  indicted, 
it  was  just  as  objectionable  as  if  he  had  been  indicted. 
But  the  reason  that  the  proof  is  generally  admissible  is, 
because  it  sheys  the  prisoner's  scie7iter  in  the  case  before 
the  court,  but  does  not  at  all  affect  the  question  of  his 
guilt  in  the  cases  which  might  afterwards  arise ;  for  the 
conviction  or  acquittal,  in  the  case  in  hand,  could  not  be 
given  in  evidence  for  or  against  him  in  any  other  case  for 
another  forgery.  The  case  of  the  King  vs.  Westwood 
does  not  touch  the  case  before  us.  That  was  an  indict- 
ment for  poaching.  One  of  the  game  keepers,  on  the  occa- 
sion of  the  poaching,  had  lost  his  coat.  To  shew  the 
prisoner's  identity,  it  was  proposed  to  prove  that  the  coat 
was  found  in  his  possession  ;  it  appeared  that  he  was  in- 
dicted for  larceny  in  this  matter,  and  the  evidence  was 
excluded.  This,  it  will  be  observed,  was  undertaking  to 
prove  one  criminal  offence  by  another ;  and  it  is  possible, 
in  a  case  where  there  never  had  been  established  a  rule  by 
which  such  proof  was  generally  admissible,  it  was  properly 
excluded.  But  in  Russ.  on  Cr.  1514,  it  is  stated  that 
where  three  burglaries  were  committed,  and  so  intermixed 
that  to  ascertain  the  truth  in  one  it  was  necessary  to  ex- 
amine them  all,  the  proof  was  heard  of  the  circumstances 
attending  the  perpetration  of  all  three.  Under  this  rule,  I 
am  free  to  confess  that  I  think  the  proof  was  admissible- 
in  the  King  vs.  Westwood.  Those  cases,  however  res- 
pectable, are  not  binding  on  us  as  authority,  and  if  we  had 
no  case  on  the  subject,  and  nothing  to  guide  us  save  the 
general  rule  in  cases  of  forgery,  we  should  be  free  to  reject 
them.  But  when  we  have  a  case  decided  in  the  court  of 
appeals,  touching  the  very  point,  and  ruling  it  differently, 
we  are  at  once  relieved  from  all  difficulty.  In  the  State 
vs.  Houston,  1  Bail.  300,  the  prisoner  had  been  indicted 
tor  uttering  a  forged  note,  and  acquited  ;  in  the  case  before 
the  court  he  was  indicted  for  uttering  another ;  it  was 
proposed  to  shew  the  uttering  and  the  falsehood  of  the 
former  note ;  it  was  admitted,  and  the  court  of  appeals 
held  rightly. 

In  that  case.  Judge  Colcock  stated  the  law,  as  I  think, 
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correctly.  He  said,  "it  is  true,  as  a  general  rule,  that 
when  a  man  is  on  his  trial  for  one  offence,  it  is  not 
competent  to  prove  that  he  has  committed  other  distinct 
and  substantive  offences.  But  in  such  cases  as  the  present, 
it  is  competent,  in  order  to  prove  the  scienter,  to  shew  that 
the  prisoner  has  passed  other  counterfeit  notes  of  a  similar 
character,  and  that  he  has  such  in  his  possession  ;  for  al- 
though  these  may  be  the  foundations  of  other  prosecutions, 
yet  they  afford  evidence,  and  sometimes  very  strong  evi- 
dence, of  the  knowledge  of  the  falsity  of  the  paper  on 
which  the  indictment  is  founded." 

This  is  all  which  may  be  said  as  to  the  case  made  on 
the  circuit.  But  since  the  conviction  the  Legislature  abo- 
lished the  punishment  of  death  in  cases  of  forgery,  and  in 
lieu  of  it  have  substituted  whipping,  imprisonment  and 
fine,  (a)  The  prisoner's  counsel  has  presented  this  for  onr 
determination,  and  it  having  been  argued  by  him  and  the 
Attorney  General,  it  is  as  well  to  give  the  judgment  upon  it 
now,  as  to  wait  until  the  objection  could  be  more  regularly 
and  formally  presented  to  the  sentence.  The  Act  of  the 
last  session  is  before  me,  and  it  prorides  that,  in  all  the 
cases  of  forgeries  made  punishable  by  statute  with  death, 
the  said  punishment  be  abolished,  "and  in  lieu  thereof, the 
person  convicted  shall  be  sentenced  to  be  whipped  thirty 
nine  lashes,  and  to  be  imprisoned  not  less  than  one  year  nor 
more  than  seven  years,  and  also  to  pay  such  fine  as  may 
be  judged  expedient,  at  the  discretion  of  the  Judge  who 
may  try  th^  case."  It  is  plain,  on  reading  this  Act,  that 
judgment  of  death  cannot  be  pronounced,  for  that  punish- 
ment is  abolished,  and  hence,  when  the  prisoner  is  put  to 
the  bar  to  receive  sentence,  he  cannot  be  sentenced  to  be 
hanged ;  that  has  ceased  to  be  the  judgment  of  the  law. 
But  the  Legislature  have  not  repealed  the  statute  declaring 
the  uttering  and  publishing  as  true  of  a  forged  note  to  be  a 
felony  ;  the  offence  still  remains  ;  of  it  the  prisoner  stands 
convicted,  and  when  put  to  the  bar  for  sentence  must  re- 
ceive the  judgment  of  the  law.  What  is  that  ?  The  Act 
says  the  punishment  of  death  is  abolished,  but  in  lieu 


(a)  Act  1845,  11  Stat  341. 
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thereof,  the  person  convicted  shall  be  sentenced  to  be 
whipped,  imprisoned  and  fined.  It  seems  to  me  too  plain 
to  admit  of  argument  that  the  prisoner  (''  the  person  con- 
victed'') must  receive  judgment  according  to  the  Act.  But 
an  exactly  analogous  case  will  be  found  in  the  2  English 
Crown  Cases,  373,  the  King  vs.  Mary  Lewis  and  others. 
The  prisoners  had  been  convicted  under  the  7  and  8  Geo. 
4,  c.  29,  which  subjected  them  to  the  punishment  of  death. 
Before  they  were  called  up  for  sentence,  the  statute  2  and 
3  W.  4,  c.  62,  abolishing  the  punishment  of  death,  was 
passed,  and  it  repealed  so  much  of  the  Act  as  inflicted 
the  punishment  ot  death,  and  declared  that  "  every  person 
convicted  of  any  of  the  felonies  herein  before  specified, 
shall  be  transported  beyond  seas  for  life.''  The  Recorder 
reserved  the  cases,  and  submitted  the  question  to  the 
Judges,  expressing  his  opinion  that  the  sentence  under  the 
2  and  3  W.  4,  c.  62,  could  not  be  passed.  All  the  Judges 
(except  Lyndhurst,  C.  B.,  Littledale,  J.  and  Vaughan,  B.) 
met  and  considered  the  case,  and  held  that,  the  word  being 
"  convicted,"  not  "  who  shall  be  convicted,"  transportation 
for  life  was  the  sentence. 

That  case,  as  well  as  the  plain  reading  of  our  Act,  satis- 
fies me  that  the  proper  sentence  to  be  pronounced  on  the 
prisoner  is  the  punishment  prescribed  by  the  Act  of  the 
15th  December,  1845,  to  abolish  the  punishment  of  death 
in  cases  of  forgery  and  counterfeiting ;  and  that  being  the 
opinion  of  this  court,  judgment  will  be  awarded  accord- 
ingly.    The  motion  is  dismissed. 

Richardson,  Evans,  Butler,  Wardlaw  and  Frost, 
JJ.  concurred. 
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Elizabeth  P.   Oist  vs.  Maurice   Toohey. 

The  plaintiff's  slave,  William,  made  money  over  and  above  his 
wages,  and  placed  it  in  the  hands  of  the  defendant,  to  be  used  in  pur- 
chasing his  (William's)  children.  The  children  were  purchased  by 
the  defendant ;  held,  that  the  plaintifi  was  entitled  to  recover  the 
money  from  the  defendant. 

Notwithstanding  any  promise,  by  the  master,  that  his  slave  shall 
have  certain  acquisitions,  all  the  acquisitions  of  the  slave  in  poesea- 
sion,  are  the  property  of  his  master. 

No  executory  contract  with  a  slave,  not  acting  as  the  agent  of  his 
master,  can  give  a  right  of  action,  either  to  the  slave  or  master.- 

TVied  in  the  City  Court   of  Charleston,  October  Tenn^ 

1845. 

This  was  an  action  of  assumpsit,  for  money  had  and 
received,  mop.ey  paid,  <&c.  It  appeared  that  in  April, 
1841,  William,  a  slave  of  the  plaintiff,  who  had  earned 
one  hundred  dollars  over  and  above  his  wa^es,  placed  that 
sum  in  the  hands  of  the  defendant,  under  an  agreement 
that  the  defendant  should  purchase,  for  William,  two  of 
his  children,  for  three  hundred  and  fifty  dollars  ;  and  that 
when  William  should  repay  to  the  defendant  the  balance 
of  the  purchase  money,  with  an  additional  sum  of  fifty 
dollars  for  each  year  that  the  balance  should  remain  un- 
paid, he,  the  defendant,  would  execute  a  bill  of  sale  to 
William,  of  the  children.  In  pursuance  of  this  agree- 
ment, the  defendant  bought  the  negroes  for  three  hundred 
and  fifty  dollars. 

The  Recorder  charged  the  jury,  that  if  the  defendant 
acted  in  good  faith,  the  plaintiff  was  not  entitled  to  recover 
the  one  hundred  dollars  advanced  by  William,  unless  the 
balance  of  the  money  paid  by  the  defendant  to  accomplish 
the  purchase,  had  been  tendered  to  him,  and  a  conveyance 
of  the  children  required  to  be  made,  either  to  William  or 
the  plaintiff.  The  jury  found  for  the  plaintiff  one  hun- 
dred dollars,  with  interest  from  April,  1841. 

The  defendant  appealed,  and  now  moved  for  a  new  trial, 
on  the  following  grounds : 
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1.  Because  the  contract  with  the  negro  William  was  exe- 
cutory, and,  therefore,  the  plaintiff  had  no  cause  of  action. 

2.  Because  the  contract  proved,  was  a  special  contract^ 
and  the  plaintiff  could  not  waive  the  same,  and  recover 
upon  the  money  counts, 

3.  Because  the  contract  was  with  a  slave,  in  connection 
with  money  earned  by  the  slave  above  the  wages  which 
his  owner  required^  and  which  were  paid  regularly,  and 
thiiS  gave  no  cause  of  action  to  the  owner. 

.    A.   O.  Magrathj  for  the  motion. 
Moise,  contra. 

Curiaj  per  Wardlaw,  J.  This  verdict  may  have  been 
found  upon  the  conclusion  of  the  jury,  formed  from  the 
evidence,  that  the  defendant  had  not  acted  in  good  faith  ;  but 
even  upon  a  contrary  supposition,  this  court  thinks  it  must 
stand.  The  promises  of  a  master  to  a  slave,  are  binding 
only  in  conscience  and  honor ;  at  law,  notwithstanding 
any  such  promise,  that  the  slave  shall  have  certain  acqui- 
sitions, all  the  acquisitions  of  the  slave  in  possession,  are  the 
property  of  the  master.  A  dealing  or  trafficking  with  the 
slave  concerning  such  acquisitions,  without  the  license  of 
the  master,  is  as  much  contrary  to  our  statutory  regula- 
tions, as  other  unlicensed  dealings  with  a  slave.  Some* 
times  an  executed  contract  with  a  slave  might  transfer  a 
title  to  a  third  person,  upon  the  ground  of  the  master's 
implied  consent ;  but  an  executory  agreement  with  a  slave, 
(not  the  agent  of  the  master  therein)  can  give  no  right  of 
action,  either  to  the  slave  or  master.  (See  Fable  vs. 
Brawn.  2  Hill  Ch.  378 ;  Carmille  vs.  Carmille,  2  McM. 
464  ;  inglesby  vs.  Beamer.  (a)     Then  the  $100  in  Wil- 

(a)  Joseph  S.  Inglesby  vs.  Deidrick  Beamer.  This  was  a  siim.  pro. 
in  trover  for  a  batteau,  tried  in  the  City  Court,  in  November,  1844. 
The  batteau  was  built  by  a  slave  of  the  plaintiff,  named  Titus,  on 
a  lot  in  Charleston,  occupied  by  the  defendant  The  defendant 
claimed  the  right  to  retain  the  batteau,  under  the  lien  of  an  account 
for  seven  or  eight  dollars  due  by  Titus  to  the  defendant,  for  money 
lent  to  buy  materials  for  the  batteau,  and  for  materials  and  groce- 
ries  furnished  by  the  defendant  to  Titus.  The  batteau  was  proved 
to  be  worth  $35  or  940. 

The  Recorder,  in  his  report  to  the  Court  of  Appeals,  stated  that 
he  ruled  as  follows: 
54 
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liam's  possession,  belonged  to  the  plaintiff;  the  defendant 
violated  the  law  in  receiving  it  from  him  under  a  bargain; 
or,  to  say  the  least,  acted  with  great  imprudence  in  resting 
his  justification  for  dealing  with  the  slave  to  such  an 
amount,  when  the  owner  was  near,  upon  the  implied  per- 
mission of  the  owner,  and  not  obtaining  express  license. 
Such  assent  of  the  plaintiff  as  would  make  William  her 
agent,  cannot  be  presumed  against  the  verdict;  and  the 
defendant  must  refund  the  $100,  as  money  received  in  an 
unlawful  transaction,  wherein  the  plaintiff  did  not  partici- 
pate— or  as  money  received  upon  consideration  of  an 
agreement  which  the  law  regards  as  worthless. 
The  motion  is  therefore  refused. 

Richardson,  O'Neall,  Evans,  Butler  and  Feost, 
JJ.  concurred 

**  There  is  no  evidence,  whatever,  to  give  any  lien  for  the  gfrocery 
bill.  Under  the  contradictory  statements  of  the  defendant's  witness, 
I  felt  constrained  to  reject  belief  in  his  pretence  of  the  pledge  of  the 
boat,  for  the  advances  of  cash.  This  left  the  remaining  question : 
had  the  plaintiff  established  his  right  to  recover  the  boat  as  ownerl 

"  Whatever  chattels  a  slave  acquires,  he  acquires  for  his  naaster, 
and  the  master  may  maintain  an  action  for  them  in  the  hands  of  a 
stranger.  (Fable  vs.  Brown,  2  Hill  Ch.  397.)  A  slave  is  incapable 
of  holding  property  in  his  own  right,  and  the  possession  and  title 
inust  be  rderred  to  the  master.  (lb.  396),  A  master  may  maintain 
trespass  for  his  slave's  property.     (Hobson  vs.  Perry^  1  Hill,  277.)" 

Decree  for  the  plaintiff  for  $35. 

The  case  came  before  the  Court  of  Appeals,  in  January,  1845, 
when  Richardson,  J.  deliv^ed  the  opinion  of  the  court 

The  point  of  law  m  this  case,  is  fully  expounded  and  sunporCed  by 
the  Judge's  report  The  liability  of  the  defendant  to  the  plaintiff,  for 
the  boat  built  by  his  slave  Titus,  is  evident;  and  the  failure  on  the 
part  of  the  defendant  to  shew  that  his  credits  to  Titus  were  as  credits 
to  the  plaintiff,  or  liens  on  the  boat,  are  equally  plain. 

The  motion  is  therefore  dismissed. 

O'Neall,  Evans,  Butler,  Wardlaw  and  Frost,  JJ  con- 
curred 
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William  Enston  vs.  Alicia  Friday. 

Where,  after  suit  brought  on  a  negotiable  note,  it  is  lost,  the  plain- 
tiff, on  proof  of  the  existence  and  loss  of  the  note,  may  recover  j 
semhle. 

Where,  after  suit  brought  on  a  negotiable  note,  it  is  purchased  by 
a  third  person,  the  suit  may,  with  the  consent  of  the  plaintiff,  go  on  for 
the  benefit  of  the  purchaser. 

A  mortgage,  given  to  indemnify  the  indorser  of  an  accommoda- 
tion note  to  be  discounted  in  bank,  stands  as  security  for  each  succes- 
sive renewal,  whether  it  be  expressed  in  the  mortgage  that  it  shall  so 
stand,  or  not ;  note. 

Before  O'Neall,  J.  at    Charleston^  Spring  Tertn^  1845. 

The  report  of  the  priesiding  Judge  is  as  follows  : 
"  This  \ras  an  action  of  assumpsit,  on  a  note  made  by 
A.  Friday,  indorsed  by  the  defendant  and  John  Lee.  It 
was  conceded  that  there  had  been  a  demand  of  payment 
on  the  maker,  and  notice  to  the  indorsers  in  due  time. 
Since  the  suit  was  commenced,  and  after  the  declaration 
was  filed,  and  probably  after  issue  joined,  the  note  was 
lost.  The  signatures  of  the  makers  and  indorsers  were 
proved  by  a  witness,  who  had  seen  the  original  note  before 
it  was  lost  It  appeared  that  a  judgment  had  been  recov- 
ered against  Lee  on  this  note,  which  had  been  paid  by  his 
son,  on  the  express  understanding  that  this  suit  should  be 
continued  for  his  benefit. 

"  The  jury  were  told  that,  generally  speaking,  the  rule 
wais,  that  an  action  at  law  would  not  lie  on  a  lost  note. 
To  this,  however,  there  were  many  exceptions,  arising  out 
of  this  principle  ;  that  where  the  party  could  not  be  put 
in  jeopardy  of  having  the  note  again  to  pay,  the  ac- 
tioB  at  law  might  be  maintained.  Here  the  note  was  lost 
after  it  was  dishonored,  and  that  might  possibly  be  enough 
to  sustain  the  suit.  But  certainly,  the  rule  did  not  apply 
to  a  case  where  the  note  was  in  existence  when  the  suit 
was  brought.  If  the  action  was  well  brought,  no  subse- 
quent misfortune,  without  fault  on  the  part  of  the  plaintiff, 
could  defeat  it. 


428  Enston  vs.  FRiDAr. 

"  The  case  of  Noonan  vs.  Gray^  1  Bail.  437,  was  that 
on  which  the  defendant  relied  to  defeat  the  action,  by  the 
payment  made  by  Lee's  son.  I  have  always  regarded  that 
case  as  shaken,  if  not  virtually  overruled,  by  Alston  vs. 
Alston,  2  Hill,  362,  and  that  will  (if  I  recollect  it  rightly) 
abundantly  appear,  by  referring  to  the  original  opinion,  (a) 
Be  that,  however,  as  it  may,  I  did  not  regard  the  case  of 
Noonan  vs.  Gfray^  as  standing  in  the  way.  The  under- 
standing that  this  case  should  be  continued  for  the  benefit 
of  Lee,  Jr.  shewed,  that  although  Enston  was  satisfied,  that 
yet  Lee,  Jr.  was  using  his  name  to  collect  the  money  which 
was  legally  due  to  him.  A  note  is  not  discharged  by  a 
payment  even  by  an  iudorser  ;  it  merely  discharges  his 
liability,  and  authorizes  him  to  strike  out  his  indorsement, 
and  pursue  those  indorsers  who  preceded  him,  as  well  as 
the  maker.  As  to  the  alleged  incompetency  of  the  proof 
to  shew  that  the  payment  was  made  by  John  Lee,  Jr.,  the 
son  of  John  Lee,  Sr.,  I  have  made  no  note  of  anything, 
except  that  Mr.  Phillips,  the  plaintiff's  attorney,  proved 
that  ''  the  note  was  paid  by  John  Led?s  son ;  this  suit  was 
to  be  continued  for  the  benefit  of  John  Lee,  Jr."  How 
his  knowledge  was  obtained,  I  do  not  remember." 

(a)  The  opinion  in  the  case  of  Alston  vs.  Alston,  referred  to  by 
the  presiding  Judge,  does  not  seem  to  touch  the  question  decided  in 
the  case  of  Noonan  vs.  Gray.    That  opinion  is  as  follows : 

Harper,  J.  The  principal  point  involved  in  this  case,  was  de- 
termined at  Columbia  several  years  ago,  in  the  case  of  Gran  vs. 
Morgan.  It  is  within  my  recollection,  that  other  cases  involvingf 
the  same  point,  were  so  decided  about  the  same  time.  Judge  Nott, 
delivering  the  opinion  of  the  court  in  the  case  referred  to,  says,  "bat 
there  is  one  point  in  the  case  to  which  the  decree  does  not  extend, 
on  which  it  is  necessary  that  an  opinion  should  be  expressed.  That 
is,  whether  the  renewal  was  not  an  extinguishment  of  the  original 
note  which  the  mortgage  was  intended  to  secure,  and  whether  it 
was  intended  to  embrace  the  several  successive  renewals.  In  this 
particular  case,  perhaps,  that  is  not  a  difficult  question,  because  the 
mortgage  expressly  declares  that  the  note  is  to  be  renewed,  and  that 
it  shall  stand  as  security  for  future  renewals.  But  as  we  have  other 
cases  before  us  involving  the  question,  where  no  such  express  pro- 
vision is  made,  we  may  as  well  avail  ourselves  of  this  opportunity 
to  decide  the  question,  as  to  reserve  it  for  another  case ;  and  I  am 
the  more  disposed  to  do  so,  as  it  is  one  on  which  I  feel  no  difficulty. 
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The  defendant  appealed,  and  now  moved  for  a  new  trial, 
on  the  following  grounds. 

1.  Because  it  was  proved  that  the  plaintiff  in  this  action 
had  received  full  payment  of  the  note  sued  upon. 

2.  That  the  evidence  proved  a  payment  of  the  judg- 
ment recovered  on  the  same  note  against  John  Lee,  an- 
other indorser,  and  that  such  payment  was  made  by  John 
Lee,  such  defendant. 

3.  Because  the  evidence  given  to  shew  payment  of  the 
said  judgment  by  John  Lee,  Jr.,  was  incompetent. 

4.  Because  the  note  sued  upon  in  this  case  was  lost, 
and  was  a  negotiable  note,  and  was  indorsed,  and  could 
not  be  recovered  by  a  suit  at  law. 

Elliott  and  Cooper,  for  the  motion. 
Phillips,  contra. 

Curia,  per  O'Neall,  J.  In  this  case,  the  court  is  satis- 
fied with  the  law  ruled  by  the  Judge  below.  But  to  the 
fourth  ground,  (the  lost  note)  it  is  a  very  sufficient  answer, 
that  the  note,  which  on  the  trial  was  supposed  to  be  lost, 
has  since  been  found ;  is  now  in  the  possession  of  the 
plaintiff's  attorney,  and  will  be  by  him  deposited,  under 
our  practice,  ^in  the  record.  There  is,  therefore,  no  dan- 
ger to  the  defendant   of  any  loss  from  the  possibility  that 

The  usa^e  of  banks  in  that  respect,  was  very  well  known,  and  every 
person  giving  security  as  an  indemnity  againgt  a  note  to  be  discount- 
ed in  bank,  must  be  presumed  to  do  so  with  reference  to  that  usage ; 
and  although  each  successive  note  is,  for  certain  purposes,  a  new  con- 
tract, and  therefore  an  extinguishment  of  the  original  note,  it  is  no 
extinguishment  of  the  debt ;  it  is  only  a  renewal  of  the  evidence  of  it. 
The  debtor  and  creditor  still  stand  in  the  same  relation  to  each  other, 
and  the  security  continues,  so  long  as  a  fragment  of  the  original 
debt  remains  unpaid." 

The  evidence  received  by  the  presiding  Judge,  was  to  establish  the 
usage  of  the  bank  referred  to.  The  testimoney  is,  that  it  is  always 
understood  that  a  note  indorsed  for  the  maker's  accommodation,  to 
be  discounted  in  bank,  is  to  be  renewed,  unless  the  contrary  be  ex- 
pressed. So  fully  is  the  usage  established,  that  I  think  it  may  be 
regarded  as  part  of  the  general  popular  understanding,  that  when  a 
note  is  indorsed,  to  be  discounted  in  bank,  for  the  accommodadon  of 
the  maker,  it  is  to  be  subject  to  renewal. 

The  motion  is  dismissed. 

Johnson,  J.  concurred. 
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the  note  might  get  into  other  hands.  So,  too,  on  the  first 
and  second  grounds,  it  is  plain  that  the  payment  alluded 
to,  was  not  intended  to  be  a  satisfaction  of  the  debt ;  and 
if  not  so  intended,  it  cannot  have  the  effect.  It  is 
now  stated,  and  not  denied,  that  the  judgment  of  this 
plaintiff  against  John  Lee,  Sr.  was  assigned  to  John  Lee, 
Jr.  That  is  a  purchase,  not  a  payment,  of  the  debt.  The 
motion  is  dismissed. 

Richardson,    Evans,  Butler   and    Wardlaw,  JJ. 
concurred. 
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The  usual  practice  is  to  prove  the  identity  of  a  corporate  seal  by  ft 
witness  acquainted  with  its  impression ;  bat  where  a  lease,  purport- 
ing  to  be  attested  by  the  Mayor  and  common  seal  of  the  corporatioD, 
was,  without  objection,  proved  by  the  subscribing  witness  to  have 
been  executed  by  the  Mayor;  Heldj  that  there  was  evidence  to  lay 
the  case  before  the  jury,  and  that  their  verdict,  supporting  the  lease, 
could  not  be  disturbed. 

Tenants,  unless  by  express  contract,  have  no  right  to  charge  their 
landlords  for  repairs ;  and  this  rule,  a  fortiori^  applies,  where  the 
tenant  knew  that  the  premises  were  out  of  repair  and  covenanted  to 
return  them  in  the  order  in  which  they  were  when  received. 

Tried  in  the  City  Court  of  Charleston^  July  Terrn^  1846. 

The  report  of  the  Recorder  is  as  follows. 

"  This  was  an  action  of  covenant  on  a  lease,  under  seal, 
in  which  the  plaintiffs  claimed  a  balance  of  one  hundred 
and  fifty  dollars,  as  due  for  rent.  The  execution  of  the 
lease  was  proved  by  the  subscribing  witness,  James  Mc- 
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Kean,  who  was  sworn  on  the  part  of  the  plaintiffs.  The 
lease  purports  to  be  an  ag'reement  between  the  City  Coun- 
cil of  Charleston,  (the  plaintiffs)  and  Jane  Moorhead,  (the 
defendant)  by  which  the  City  Council  let  to  the  defendant 
a  certain  house  and  lot  at  the  corner  of  Princess  and  King 
streets,  for  the  term  of  one  year,  from  the  17th  day  of 
June,  1844.  The  defendant  promised  to  pay  for  the  same 
a  rent  of  four  hundred  dollars,  payable  quarterly,  the  first 
quarter  payable  on  the  17th  of  September,  1844,  and  the 
last  quarter  on  the  17th  of  June,  1845,  with  a  covenant 
on  the  part  of  the  said  Jane,  well  and  truly  to  keep  the 
INremises,  and  deliver  them  up  at  the  end  of  the  term,  in 
the  same  good  order  and  condition  in  which  they  then 
were.  The  attestation  of  the  execution  of  the  lease  is  as 
follows. 

"  'In  witness  whereof,  the  said  parties  to  these  presents 
have  hereunto  set  their  hands  and  seals,  this  17th  of  June, 
1844,  and  the  said  the  City  Council  of  Charleston  have 
hereto  set  their  corporate  seal,  attested  by  the  Mayor. 

her 
(Signed)  'Jane  M   Moorhead,  [l.  s."| 

mark 
*  J,  ScHNiERLiE,  Mayor^  [l.  s.] 

•'  The  witness,  McKean,  on  his  cross-examination,  stated 
that  he  knew  the  premises,  and  saw  them  when  the  defendant 
took  possession  under  the  lease ;  that  they  were  then  out 
of  repair ;  the  partitions  on  the  second  floor  were  gone, 
also  the  stairs  from  the  second  to  the  third  story ;  the 
closet  doors  were  wrenched  off;  the  outer  door  leading  to 
the  piazza  .  on  the  second  story  was  gone  ;  so  were  the 
fastenings  to  the  shutters,  and  a  large  portion  of  the  glass 
in  the  windows ;  that  it  cost  $230  to  put  the  house  in 
repair.  He  further  stated  that  no  person  could  have  lived 
in  the  place  unless  these  repairs  had  been  made ;  they 
were  made  under  the  impression  they  would  be  allowed 
for  in  the  rent ;  $400  is  a  fair  rent  if  the  house  is  in  the 
best  order ;  there  is  no  cistern,  no  well,  and  no  water. 

"/w  Teply, — ^He    said  that   the   house    was   seen  by 
Mr.  James  Moorhead  before  he  hired  it;  that  the  defend- 
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ant  had  petitioned  Council  to  allow  for  repairs,  and  they 
would  not  allow  it ;  does  not  think  any  one  would  £:ive 
over  $400 ;  the  present  tenant  gives  $450,  but  has  the 
adjoining  building  in  Princess  street ;  that  Mr.  Charles  M. 
Furman  saw  the  repairs  going  on  ;  the  Mayor  once  also; 
thinks  he  beard  Mr.  Furman  say  that  the  repairs  would  be 
allowed  for. 

"  Mr.  T,  C.  HubbeUi  deputy  city  treasurer,  was  sworn. 

''  He  said  there  was  due  for  rent,  under  this  lease,  a  bal- 
ance of  $150;  that  the  rent  was  payable  quarterly,  and 
defendant  moved  out  before  the  last  quarter  was  due ;  be 
said  that  James  Moorhead  had  acted  as  the  agent  of  Jane 
Moorhead  in  regard  to  this  lease;  that  all  payments  were 
made  by  him,  and  that  on  presenting  the  account  for  the 
quarter  previous  to  the  last,  he  paid  $50  on  that  account, 
.leaving  a. balance  then  due  of  $50  on  that  quarter,  and 
that  he  claimed  at  that  time  no  deduction  for  repairs. 

"A  motion  was  made  by  the  defendant's  counsel  for  a 
non-suit,  on  the  first  ground  taken  in  his  appeal,  the  want 
of  the  corporate  seal  to  the  lease.  I  overruled  the  motion, 
on  the  ground  that  the  defendant  was  bound  by  her  exe- 
cution of  the  contract,  although  the  supposed  irregularity 
might  be  assumed  to  exist  in  the  execution  of  the  lease 
on  the  part  of  the  corporation,  as  it  appeared  by  the  testi- 
mony, that  both  the  City  Council  and  the  defendant  had 
treated  it  as  a  valid  and  binding  agreement ;  she  having 
enjoyed  possession  of  the  leased  premises,  paid  rent  under 
it,  and  the  City  Council  haying  received  the  same.  The 
lease,  upon  further  inspection,  does  not  seem  liable  to  the 
objection  taken,  as  it  purports  to  be  under  the  seal  of  the 
corporation,  attested  by  the  signature  of  the  Mayor,  and 
the  court  cannot  intend  or  presume  that  the  seal  thus 
affixed  is  not  the  proper  seal  of  the  corporation. 

"  The  motion  being  refused,  the  cause  was  argued  to 
the  jury  by  the  respective  counsel ;  and  I  charged  them 
that  they  were  bound  by  the  terms  of  the  written  agree- 
ment between  the  parties,  and  that  gave  no  authority  to 
the  defendant  to  make  the  repairs  a  charge  against  the 
plaintiffs,  nor  any  right  to  a  deduction  of  the  rent  agreed 
to  be  paid. 
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"  The  jury  found  a  verdict  for  the  plaintiffs  for  one 
hundred  and  fifty  dollars." 

The  defendant  appealed,  and  now  moved  (or  a  new  trial, 
on  the  following  grounds. 

1.  Because  his  Honor  erred  in  overruling  the  motion 
for  a  non-suit,  on  the  ground  of  the  want  of  the  corporate 
seal  in  the  lease  declared  on. 

2.  Because  the  verdict  was  unjust,  inasmuch  as  the  de- 
fendant had  expended  more  than  the  rent  claimed,  in 
making  the  premises  habitable,  which  was  promised  to  be 
allowed  for  in  the  settlement  of  the  rent. 

A.  G.  Magrathf  for  the  motion. 
Porter^  city  attorney^  contra. 

Cfuriuy  per  Richardson,  J.  This  court  concurs  in 
the  reasoning  of  the  City  Judge  upon  the  lease  and  the 
application  of  the  corporate  seal ;  and  the  jury  have  found  a 
verdict  well  supported  by  the  evidence  upon  the  contract 
for  rent.  The  house  Was  rented  for  a  certain  sum,  as  it 
stood,  and  'with  the  knowledge  that  it  was  out  of  repair. 
Such  a  lessee  had  no  right  to  put  it  in  better  order  at  the 
expense  of  the  lessor.  Tenants  have  no  such  right, 
unless  by  express  contract.  But  in  this  case  the  contract 
was  express,. to  return  the  premises  in  the  order  in  which 
they  were  when  received ;  which  means,  that  the  usual 
wear  and  tear  or  decay  fell  upon  the  lessee  by  the  con- 
tract. How  then  could  the  tenant  expect  to  improve  the 
premises  to  the  debit  of  the  landlord  ?  As  to  the  objec- 
tion, that  it  does  not  appear  that  the  common  seal  of  the 
City  Council  was  applied  to  the  contract.  The  usual 
practice  is,  to  prove  the  identity  of  the  corporate  seal  by  a 
witness  acquainted  with  its  impression.  1  Phil.  Ev.  380. 
But  in  this  case,  the  lease  being  proved  by  the  subscribing 
witness,  without  objection,  and  purporting  to  be  attested 
by  the  Mayor  and  common  seal,  there  was  evidence  to  lay 
the  case  before  the  jury,  and  no  negative  evidence  being 
adduced  by  the  defendant,  the  verdict  must  be  supported 
against  this  mere  technical  objection. 

O'Neall,  Evans,  Butler,  Wardlaw  and  Frost,  JJ. 
concurred. 
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Ex  parte  the  South  Carolina  Rail  Road  Company* 

The  South  Carolina  Rail  Road  Company  hat  the  right  under  its 
charter  to  extend  its  road  to  the  Boundary  street  of  Charleston,  by 
running  it  over  the  lands  of  private  individuals  against  their  consent, 
and  to  have  those  lands  valued  by  commissioners,  to  be  for  that  pur- 
pose appointed  by  the  court 

Where  the  company  makes  application  to  the  court  for  the  appoint- 
ment of  commissioners  to  value  lands,  which  it  proposes  to  take  for 
the  purposes  of  the  road,  the  court  acts  ministerially,  and  the  com- 
pany is  not  bound  to  shew,  nor  can  the  court  enquire  into,  the  neces- 
sity for  taking  the  lands.  Of  that  necessity  the  company  must  judge, 
and  the  court  can  only  look  to  the  fitness  of  the  commissioners. 

The  company  is  not  confined  to  the  track  which  it  has  once  selec- 
ted for  its  road,  but  may,  it  seems,  alter  or  change  the  location  of  the 
road,  as  convenience  or  interest  may  require. 

Before  Frost,  J.    at  Charleston^  Fall  Term,  1844. 

The  report  of  his  Honor  is  as  follows : 

"This  was  a  motion  for  the  appointment  of  commission- 
ers, under  the  charter  of  the  company,  to  make  a  valuation 
of  so  much  of  the  lands  of  H.  W.  Oppenheim  and  others, 
lying  between  Hudson  and  John  streets,  on  Charleston 
neck^  as  may  be  required  by  the  company  whereon  to  lo- 
cate their  rail  road,  or  to  alter  the  plan  thereof;  and  which 
the  said  company  may  be  authorized  to  take,  by  virtue  of 
the  several  Acts  of  the  Legislature  concerning  the  same. 
No  petition  was  filed,  nor  any  verified  statement  shewing 
the  court  any  facts  or  circumstances  in  explanation  or  sup- 
port of  the  application  for  the  order  ;  nor  was  any  infor- 
mation given  to  the  court  of  the  objects,  plans  or  designs 
of  the  company,  in  making  the  application  ;  nor  of  the  ne- 
cessity for  the  lands  proposed  to  be  taken  for  any  of  the 
purposes  authorized  by  the  charter,  farther  than  is  set 
forth  in  a  part  of  the  order  moved  for  by  the  applicants, 
which  has  been  quoted  at  the  commencement  of  the  re- 
port. 

"  H.  W.  Oppenheim  appeared,  and  shewed  for  cause 
i^gainst  the  grant  of  the  order,  that  under  the  charter  ol 
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the  South  Carolina  Canal  and  Rail  Road  Company,  that 
company's  road  terminated  at  Line-street.  That  the  power 
to  extend  the  road  from  Line-street  to  the  boundary  of  the 
city,  was  granted  by  the  Act  of  1832,  amending  the  char- 
ter ;  and  that  this  latter  Act  gives  the  company  no  power 
to  appropriate  private  property  to  the  use  of  the  company, 
without  the  owner's  consent ;  nor  is  this  power  conferred 
by  the  charter  of  the  Louisville,  Cincinnati  and  Charleston 
Rail  Road  Company;  nor  by  the  Act  of  1843,  which 
changes  the  corporate  name  and  style  of  the  last  named 
company,  to  chat  of  the  South  Carolina  Rail  Road  Com- 
pany, and  grants  it  authority  to  purchase  the  interest  of 
the  stockholders  in  the  former  company,  and  merge  its 
charter  in  that  of  the  South  Carolina  Rail  Road  Company. 

"And  further,  that  the  company,  in  1838,  completed  a 
road  from  Line-street  to  Hudson-street,  the  boundary  of  the 
city,  passing  by  the  lands  of  the  respondent,  now  proposed 
to  be  taken  by  the  company,  which  road  exists  and  is 
practicable ;  that  the  said  land  is  therefore  not  necessary 
for  the  construction  of  a  road  between  Line-street  and 
Charleston,  nor  for  the  continuation  of  the  road  into  the 
city  ;  which,  under  the  Act  of  1832,  may  be  continued 
across  Hudson-street,  and  along  the  streets  of  the  city; 
that  the  respondent's  land  is  claimed  by  the  said  company 
only  for  the  purpose  of  making  a  change  in  the  road  al- 
ready constructed,  and  capable  of  answering  all  the  ends 
of  public  convenience ;  and  that  any  alterations  which  the 
company  may  desire  to  make  for  their  greater  convenience 
or  profit,  should  be  made  in  compliance  with  the  general 
law  of  the  land,  by  procuring  the  consent  of  the  persons 
whose  property  may  be  affected. 

''  The  charter  of  the  South  Carolina  Canal  and  Rail  Road 
Company,  (all  the  rights,  privileges  and  property  of  which, 
under  the  Act  of  1843,  have  become  vested  in  the  South- 
Carolina  Rail  Road  Company,)  gives  power  and  capacity 
to  have,  hold,  <&c.,  any  lands,  (&c.,  which  they  may  find 
necessary  for  the  site  of  the  road  or  branches,  or  to  vary 
the  plans  thereof,  of  such  breadth  as  they  may  see  fit, 
and  to  purchase  any  lands  contiguous  to  the  road,  which 
they  may  find  necessary  for  the  procuring  of  necessary  and 
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proper  materials  for  constructing,  repairing  and  guarding 
the  road ;  and  also  for  the  erecting  of  store  houses,  &c.  &c. 
The  Act  further  provides,  that  whenever  lands  may  be 
"  required  for  the  purposes  aforesaid,"  and  the  same  cannot 
be  purchased  from  the  owners,  they  **  may  be  taken  at  a 
valuation  to  be  made  by  commissioners,  to  be  appointed  ly 
the  Court  of  Common  Pleas  for  that  purpose,  and  the  land, 
when  valued  by  the  commissioners,  shall  be  vested  iu  the 
company  in  fee  simple,  so  soon  as  the  valuation  shall  be 
paid  or  tendered."  An  a))peal  is  given  from  the  valuation 
of  the  commissioners  to  the  court,  which  may  be  re-asses- 
sed by  a  jury;  but  the  appeal  does  not  suspend  the  exer- 
cise by  the  company  of  the  right  of  property  vested  in 
them,  by  the  payment  or  tender  of  the  valuation  by  the 
commissioners.  By  an  amendment  of  the  charter,  passed 
in  1832,  the  company  is  authorized  to  extend  their  road 
from  the  "  present  termination"  at  Line-street  to  "  the 
boundary  of  the  city,"  "  through  any  public  streets,  roads 
or  squares  of  the  said  neck  ;"  and  the  City  Coungil  is  au- 
thorized to  permit  the  extension  of  the  road  through  the 
public  streets  and  lands  of  the  city,  on  certain  conditions 
annexed  to  the  power  to  extend  the  road  from  Line-street 
to  the  city. 

"  The  charter  of  the  Louisville,  Cincinnati  and  Charleston 
Rail  Road  Company  empowers  the  company  to  have  and 
to  hold  lands  that  may  be  necessary  for  the  road  and  its 
branches,  for  store-houses,  <ftc.,  in  terms  nearly  as  compre- 
hensive as  are  used  in  the  charter  of  the  South  Carolina 
Canal  and  Rail  Road  Company.  But  respecting  lands 
which  may.  be  taken  by  the  company  at  a  valuation,  re- 
stricts the  privileges  of  the  company  to  such  lands  as 
may  be  required  for  the  purpose  of  constructing  their 
road. 

"Under  the  powers  conferred  on  the  South  Carolina  Rail 
Road  Company  by  these  Acts,  they  insist  that  it  is  not  ne- 
cessary to  shew  to  the  court  any  facts  in  support  of  their 
motion  for  the  appointment  of  commissioners  to  appraise 
the  lands  of  the  respondent  and  others  ;  and  assume  that 
the  power  vested  in  the  company  to  appropriate  the  pro- 
perty of  private  individuals  for  the  use  of  the  road  is  un- 
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limited  in  time,  indefinite  in  extent,  and  subject  to  no  res- 
traint  on  the  will  and  discretion  of  the  company. 

"  The  right  of  property  is  so  deeply  and  universally  im- 
pressed on  the  minds  of  men,  even  the  most  barbarous, 
that  it  seems  a  law  of  nature.  An  instinctive  sense  of  jus- 
tice recognizes  the  right  of  ownership,  to  be  enjoyed  in 
possession  unalienable  without  the  consent  of  the  proprie- 
tor. The  preservation  of  this  right  is  the  principal  object 
of  government,  the  most  powerful  motive  for  men  to  unite 
in  political  society,  and  the  strongest  incentive  to  industry 
and  enterprise.  Accordingly,  all  the  writers  on  "  natural 
law,"  concur  that  it  should  inviolably  be  respected  and 
maintained.  The  only  exception  to  the  absolute  and  ex- 
clusive dominion  of  the  owner  over  his  property,  is  allowed 
in  favor  of  the  sovereign  power,  for  the  purposes  of  public 
utility  or  necessity.  The  right  of  disposing  of  the  proper- 
ty of  individuals  for  the  public  good,  is  an  attribute  of 
sovereignty  alone,  and  is  called  the  eminent  domain. 
These  principles  of  natural  law  are  recognised  in  the  fun- 
damental constitution  of  all  civilized  nations,  and  in  no 
system  do  they  prevail  in  more  vigor  than  in  the  common 
law  and  political  institutions  of  this  country.  In  the  early 
history  of  England  it  was  affirmed  as  the  ancient  consti- 
tution of  that  kingdom,  (not  a  newly  asserted  right,)  that 
no  man  should  be  disseized  of  his  freehold,  but  by  the 
judgment  of  his  peers,  or  the  law  of  the  land.  By  the 
law  of  the  land,  judicial  decisions  have  well  settled,  is 
meant  the  common  law  and  established  customs,  and  not 
an  act  of  legislative  power.  For  it  is  clear  that  the  legis- 
lative power  cannot  by  enactment  take  away  the  freehold 
of  one  and  give  it  to  another.  That  principle  of  the  Brit- 
ish constitution  was  deemed  so  important  and  inestimable, 
that  it  was  incorporated  in  the  declaration  of  rights  in  the 
constitution  of  this  State. 

'^  It  is  admitted  that  public  roads  are  among  the  works  of 
public  necessity  for  which  an  individual  may  be  deprived 
of  his  property  by  the  eminent  power  of  the  State,  and  that 
this  power  may  be  imparted  to  others,  as  to  municipal  cor- 
porations and  other  public  functionaries,  who  may  be 
charged  with  the  execution  of  such  works.     It  must  also 
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be  conceded  that  the  road  which  the  South  Carolina  Rail 
Road  Company  was  organized  to  construct,  is  a  public 
road ;  and  that  the  power  of  )he  State  may  be  conferred 
on  an  incorporated  association  of  individuals,  and  has  been 
in  fact  conferred  on  the  said  company. 

<'But  though  corporations  maybe  the  depositories  of  the 
eminent  power  of  the  State,  thoy  are  plainly  not  unexcep- 
tionable. The  delegation  of  the  power  to  municipal  cor* 
porations  or  public  functionaries,  such  as  the  commissioners 
of  the  roads,  in  whom  that  power  has  always  been  vested 
since  the  settlement  of  this  State,  is  guarded  from  abuse  by 
the  improbability,  if  not  impossibility,  of  a  combination  of 
interests  hostile  to  the  public  convenience  or  the  rights  of 
citizens.  And  by  the  elective  appointment  of  these  func- 
tionaries by  those  over  whom  the  power  is  to  be  exercised — 
affording  security  against  abuse,  as  well  by  the  manner  of 
the  appointment  as  by  an  immediate  responsibility  to  the 
subject  of  the  power.  But  the  commission  of  the  power 
to  a  corporation  engaged  in  a  work  of  public  convenience, 
as  an  enterprise  of  profit  to  the  stockholders,  is  attended 
with  no  security  against  abuse,  but  on  the  contrary  is  sub- 
ject to  the  strong  temptations  of  interest.  The  construc- 
tion of  the  terms  of  the  grant  to  such  an  agent  must  be 
made  with  the  cautious  and  critical  allowance  conceded  to 
a  grant  of  new  and  extraordinary  powers,  unknown  to  the 
common  law. 

"  The  first  and  most  obvious  consideration  in  determining 
the  powers  granted  to  the  relators  is,  what  was  it  compe- 
tent to  the  Legislature  to  confer  ?  The  authority  of  the 
eminent  domain  to  take  private  property  for  public  pur- 
poses, is  limited  to  so  much  as  is  necessary.  When  the 
power  is  conferred  on  public  functionaries,  who  can  have 
no  interest  to  claim  or  take  more  than  is  necessary,  it  is  a 
fair  presumption  that  their  discretion  is  the  measure  of  the 
power  they  may  exercise.  But  if  the  agent  has  an  interest 
beyond  the  execution  of  the  work,  to  grant  a  power  at  his 
discretion,  is  to  grant  it  for  the  execution  of  the  work,  not 
only  in  a  manner  necessary  for  the  public  convenience,  but 
also  conducive  to  the  profits  of  the  agent.  It  cannot  be 
pretended  that  the  public  convenience  and  the  interest  of 


Charleston;  January,  1846,  439 

the  company  must  always  be  concurrent.  It  is  very  obvi- 
ous that  the  construction  of  the  road  and  changes  of  the 
plans,  direction  and  arrangements,  may  be  important  to  the 
interests  of  the  company  when  not  necessary  to  the  public 
convenience,  and  may  indeed  be  determined  by  the  interest 
of  the  company  against  the  public  interest.  To  construe 
the  grant  of  the  power  to  the  company  as  limited  only  by 
their  discretion,  is  to  grant  them  power  to  take  private  pro- 
perty for  the  increase  of  their  profits.  Such  power  the 
Legislature  cannot  confer  on  a  corporation  any  more  than 
on  a  natural  person. 

'^  But  it  may  be  argued,  the  obligation  to  pay  the  assessed 
value  is  a  sufficient  check  against  the  exercise  of  the  pow- 
er for  any  purpose  not  necessary  for  the  road  ;  and  that  the 
assessment  of  a  jury,  made  from  a* regard  to  all  the  circum* 
stances  of  the  case,  so  controls  the  discretion  of  the  com- 
pany, as  to  limit  the  power  practically  to  its  legitimate  ob- 
jecls.  The  argument  admits  that  the  company  may  take 
private  property  for  its  own  emolument,  if  it  is  willing  and 
able  to  pay  an  extravagant  price.  It  may  very  well  hap- 
pen, that  the  contingent  and  speculative  advantages  of  pos- 
sessing particular  property,  may  induce  the  company  to 
hazard  the  verdict  of  a  jury.  The  difficulty  of  obtaining 
all  the  land  the  company  may  desire  to  purchase,  is  the 
disagreement  about  the  price  between  them  and  the  own- 
ers. The  utmost  a  jury  can  be  expected  to  give  is  the 
sum  demanded  by  the  owner.  If  only  required  to  increase 
the  profits  of  the  company,  a  proprietor  may  ask  what 
price  he  pleases  for  his  property,  without  any  imputation. 
The  restraint  of  an  assessment  by  a  jury,  does  not  prevent 
the  company  from  claiming  and  taking  what  is  not  neces- 
sary for  the  public  convenience ;  but  when  the  company 
needs  lands  for  any  other  purpose,  permits  them  to  take 
theai  without  the  consent  of  the  owner,  with  the  chance  of 
having  to  pay  less  than  he  demanded.  A  proprietor,  so 
situated  as  to  share  in  the  profits  of  the  business  of  the 
road,  has  an  indefeasible  right  to  possess  and  enjoy  that  ad- 
vantage, atid  to  permit  the  company  to  engross  and  mono- 
polize every  source  of  profit  incident  to  the  road,  by  taking 
and  appropriating  to  itself  all  lucrative  situations,  would  be 
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oppressive  and  unconstitutional.  The  practical  operation 
of  the  power  claimed  for  the  company,  to  take  private  pro- 
perty at  their  discretion,  may  be  shewn  in  a  striking  man- 
ner if  the  road  is  continued  to  the  wharves  of  the  city. 
Wharves  and  store-houses  may  be  very  important  to  the 
interest  of  the  company,  by  enabling  them  to  engross  the 
profits  accruing  to  such  property  at  the  terminus  of  the 
road.  They  are  not  necessary  to  the  construction  or  pub- 
lic convenience  in  the  use  of  the  road.  Has  the  company 
the  right  to  take  such  property  on  paying  the  assessed 
value  1  The  hazard  of  an  extravagant  appraisement  may 
not  deter  them.  If  such  a  power  is  in  terms  conferred,  it 
is  greater  than  the  Legislature  could  grant.  Every  pre- 
sumption and  reasonable  construction  must  be  against  such 
a  conclusion.  If  these  cannot  countervail  the  expressed 
intention  of  the  Legislature,  the  supreme  law  must  be  in- 
voked to  protect  the  citizen. 

*'  The  charter  of  each  company  authorized  it  to  take  only 
such  property  as  may  be  necessary  for  the  purposes  men- 
tioned ;  but  the  company  is  not  left  to  decide  what  is  ne- 
cessary. The  Act  provides,  that  when  any  lands  are  re- 
quired by  the  company,  they  maybe  taken  at  a  valuation 
to  be  made  by  commissioners  appointed  by  the  Court  of 
Common  Pleas.  The  effect  of  the  order  appointing  com- 
missioners to  value,  is  that  of  a  judgment  vesting  the  land 
in  the  company.  For  it  is  the  duty  of  the  commissioners 
to  make  the  valuation,  and  when  the  appraised  value  is 
paid,  or  (if  refused)  tendered  to  the  owner,  the  land  is 
vested,  in  fee  simple,  immediately  in  the  company;  and 
though  an  appeal  is  allowed  to  the  Court  of  Common 
Pleas,  and  a  jury  may  be  required  to  re-assess  the  value, 
the  right  of  property  in  the  company  is  not  ioapaired,  nor 
its  operations  suspended  by  such  appeal.  It  would  seem, 
if  provision  for  the  appointment  of  disinterested  commis- 
sioners was  alone  contemplated,  the  appointment  might 
have  been  made,  as  is  usually  done  in  cases  of  arbitration, 
by  each  party  appointing  an  equal  number,  with  power  to 
call  in  an  umpire  if  they  should  not  agree,  with  the  same 
right  of  appeal  permitted  to  the  parties.  But  the  agency 
of  the  court  could  not  have  been  designed  to. be  merely 
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ministerial.  In  referring  the  parties  to  that  tribunal,  some 
discretion  must  have  been  intended  to  be  exercised  in  the 
granting  or  refusal  of  the  order.  It  can  only  be  exercised 
in  determining  how  far  the  land  required  by  the  company, 
may  be  necessary.  If  the  question  depends  on  facts,  a 
jury  may  be  called  to  eid  the  court  in  the  decision.  There 
may  be  objections  of  inconvenience  and  delay  in  this  pro- 
ceeding, but  it  is  better  to  subtnit  to  them,  than  to  violate 
the  constitutional  and  natural  rights  of  a  citizen.  The 
power  to  take  the  property,  without  the  consent  of  the 
owner,  is  a  very  extraordinary  power  to  grant  to  a  corpo- 
ration. They  have  the  entire  interest  in  the  profits  arising 
from  the  use  of  the  road  as  a  public  convenience,  besides 
those  derived  from  arrangements  designed  exclusively  for 
their  profit.  If  the  public  advantage  can  be  made  to  ap- 
pear, the  court  and  jury  would  not  refuse  t.>  confirm  the 
exercise  of  that  power.  If  it  cannot  be  shewn,  the  com- 
pany has  no  right  to  take  the  property.  The  inconveni- 
ence that  may  be  suggested,  will  be  principally  experi- 
enced in  the  prevention  of  the  company  from  taking  pro- 
perty for  their  -  exclusive  and  peculiar  advantage,  or  when 
the  public  necessity  is  doubtful.  In  both  which  cases, 
law  and  right  are  concerned  that  it  should  not  be  taken. 
*'  This  construction  of  the  Act  involves  no  practical  dif- 
ficulty in  the  exercise  of  the  power  of  the  State,  by  corpo- 
rate companies,  to  execute  works  of  great  public  utility, 
which  may  be  best  accomplished  by  the  capital  and  enterprise 
of  individuals.  Such  companies  may  be  authorized  to 
purchase  and  hold  lands  required  for  the  interest  and  con- 
venience of  the  company,  and  to  take  such  lands  at  a  val- 
uation, as  commissioners  appointed  by  and  in  behalf  of 
the  State,  may  judge  necessary  to  the  public  convenience, 
in  the  construction  of  a  road.  All  the  legitimate  powers 
necessary  for  the  encouragement  of  public  undertakings 
by  private  persons,  may  be  accomplished  by  such  provi- 
sion. The  company  not  having  the  power  to  take  the  pro* 
perty  of  citizens  at  their  own  discretion,  and  the  necessity 
for  taking  the  lands  of  the  respondent,  for  any  of  the  pur* 
poses  mentioned  in  the  charter,  not  having  been  shewn  to 
the  court — the  motion  is  refused. 
56 
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The  South  Carolina  Rail  Road  Company  appealed  from 
the  foregoing  order,  and  now  moved  to  reverse  it,  on  the 
following  grounds. 

1.  That  by  virtue  of  the  several  Acts  of  the  Legislature 
concerning  the  South  Carolina  Canal  and  Rail  Road  Com- 
pany, the  Louisville,  Cincinnati  and  Charleston  Rail  Road 
Company,  and  the  South  Carolina  Rail  Road  Company, 
the  said  South  Carolina  Rail  Road  Company  are  author- 
ised to  take  so  much  of  the  land  of  any  person  or  persons 
as  they  may  find  necessary  whereon  to  locate  their  Rail 
Road,  or  to  alter  the  plan  thereof;  that  this  power  i$& 
delegation  to  the  company  of  the  authority  of  the  State 
to  take  the  lands  of  individuals  for  the  public  use,  in  the 
location  or  alteration  of  the  Rail  Road,  and  makes  the  com- 
pany jndcres,  in  the  first  instance,  of  the  necessity  to  take 
the  land ;  and  the  only  agency  which  the  Court  of  Com- 
mon Pleas  has  in  the  matter,  is  to  appoint  commissioners 
to  value  the  land,  when  it  appears  that  it  cannot  be  pur- 
chased from  the  owners,  for  want  of  agreement  as  to 
the  price,  or  for  any  other  cause  ;  and  it  is  not  necessa- 
ry,'as  preliminary  to  the  appointment  of  commissioners, 
that  the  court  should  be  satisfied  that  the  necesssity  exists. 

2.  That  the  company,  in  the  exercise  of  their  power  to 
take  private  property,  without  the  consent  of  the  owners, 
are  subject,  like  all  other  inferior  delegations  of  public  an- 
tbority,  to  the  supervisory  power  of  the  Court  of  General 
Sessions  and  Common  Pleas,  and  may  be  restrained  by 
prohibition  from  abusing  or  exceeding  their  authority. 
And  when  the  necessity  to  take  the  land  is  denied,  the 
question  may  be  tried  and  determined  upon  the  proceedings 
in  prohibition. 

Mazyck^  for  the  motion. 
Petigru,  contra. 

Curia^  per  Butler,  J.  The  company  whose  case  is 
before  the  court  having  derived  its  riglits  through  the 
other  companies  referred  to  in  the  circuit  decision,  has  the 
right  to  exercise  all  the  powers,  and  enjoy  all  the  franchi- 
ses, that  have  been  conferred  on  those  companies  by  the 
different  Acts  of  the  Legislature   under  which  they  held 
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their  charters.  The  essential  provisions  of  these  charters 
and  Acts,  are  sufSciently  noticed  in  the  judgment  belour, 
and  I  shall  advert  to  them  in  connection  with  the  proposi- 
tions and  questions  which  seemed  to  be  involved  in  the 
case. 

The  first  proposition  which  I  shall  consider,  is,  whether 
the  company  has  the  right  to  extend  its  road  to  the  boun- 
dary street  of  Charleston,  by  running  it  over  the  lands  of 
private  individuals  ;  and  if  so,  to  have  those  lands  valued, 
through  the  intervention  of  commissioners,  to  be  for  that 
purpose  appointed  by  the  court  ?  And  secpndly,  if  a  pur- 
chase may  be  effected  by  the  mode  indicated,  is  the  com- 
pany bound  to  make  a  shewing  to  the  court,  of  the  neces- 
sity for  requiring  the  lands  to  be  taken  for  the  purposes  of 
the  road  1 

It  was  conceded  in  argument,  that  the  company  could 
extend  its  road  to  Boundary  street,  by  running  it  over  the 
lands  of  private  individuals,  provided  the  purchase  of  the 
lands  could  be  effected  by  the  consent  of  their  owners. 
But  it  was  strongly  urged,*  that  the  land  of  the  individual 
before  the  court  could  not  be  purchased  of  him,  by  the 
valuation  of  commissioners.  It  was  not  denied  but  that, 
under  the  original  charter  created  by  the  Acts  of  1827 
and  1828,  the  company  would  have  had  the  right  now 
contended  for,  but  that  it  has  been  lost  or  exhausted  by 
the  original  location  of  the  road ;  to  wit :  that  until  the 
Act  of  1832  was  passed,  the  terminus  of  the  road  was 
fixed,  by  the  act  of  the  company  itself,  at  Line  street.  It 
has  been  supposed  that  this  point  has  been  settled  by  the 
adjudication  of  this  court,  and  that  now  the  company  has 
no  other  power  to  extend  its  road,  except  under  the  provi- 
sions of  the  Act  of  1832.  The  Act  has  the  following 
clause,  (the  only  one  that  bears  on  the  question,) — '*  Be  it 
further  enactedy  that  the  said  company  be,  and  they  are 
hereby,  authorised  and  empowered  to  construct  a  single 
track  of  their  road,  and  the  necessary  number  of  turn-out 
tracks,  from  the  present  termination  of  their  road,  at  Line 
street,  on  Charleston  neck,  to  the  boundary  line  of  the 
city  of  Charleston,  through  any  pnblic  streets,  roads  or 
squares,  on  the  said  neck.     Provided^  that  no  locomotive 
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steam  engine  be  used  below  Line  street ;  and  provided 
also^  that  the  Rail  Road  be  so  constructed  as  not  to  impede 
the  ordinary  passage  of  carriages  and  persons  along  the 
said  roads,  streets  or  squares."  8  Stat.  380.  Now,  here 
was  a  power  giveii  to  the  company  that  it  did  not  possess 
under  its  oharter ;  to  wit :  to  use  the  public  streets  and 
other  highways  of  Charleston  neck.  They  were  high- 
ways that  had  been  laid  out  by  public  authority,  and  were 
under  the  control  of  another  corporation,  or  organized 
body.  It  was  thought  necessary  to  give  the  Rail  Road 
Company  the  power  to  use  them  sub  modo^  that  is,  sub- 
ject to  certain  specific  restrictions  and  limitations.  The 
company  could  not  use  such  public  highways  by  locomotive 
steam  engines,  nor  could  they  have  but  a  single  track,  nor 
even  use  that^  except  in  subordination  to  the  convenience 
of  others.  Suppose  the  company  did  not  choose  to  avail 
themselves  of  this  Act,  but  had  insisted  on  running  the 
road  on  the  land  of  private  individuals,  subject  only  t) 
the  provisions  of  the  charter,  which  had  given  them  the 
power,  under  certain  terms,  lo  cross  public  highways 
throughout  the  extent  of  their  road.  1  can  see  nothing 
that  would  have  prevented  them.  Indeed,  it  has  been  con* 
ceded  that  the  company  can  now  reach  Boundary  street, 
by  running  the  road  over  private  lauds,  under  the  sanc- 
tion of  voluntary  purchases.  It  seems  to  me,  that  where 
the  company  undertakes  to  extend  its  road,  not  through 
public  streets  or  squares,  but  over  private  lands,  there  is 
nothing  to  prevent  them  from  availing  themselves  of  the 
ample  powers  of  the  Acts  of  '27  and  '28.  These  Acts,  as 
well  as  that  of  1835,  give  the  company  autliority  to  take 
private  property,  at  a  valuation  to  be  put  upon  it,  in  spile 
of  the  owner,  tlirough  the  intervention  of  commissioners. 
The  power  is  so  explicitly  given,  that  its  existence  and 
extent,  as  ascertained  in  the  charters,  have  not  been  ques- 
tioned. The  question  is,  whether  it  has  been  forfeited  by 
a  temporary  acceptance  of  the  provisions  of  the  Act  of 
1832.  The  Act  was  not  intended  to  deprive  the  compa- 
ny of  any  right  which  it  had  before,  as  to  the  mere  loca- 
tion of  the  road.  It  did  restrict  the  company  to  the  mode 
of  enjoyment  of  a  privilege  conferred  on  it ;  and  when- 
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ever,  and  so  long,  as  the  company  availed  themselves  of 
the  provisions  of  the  Act,  they  were  bound  by  them. 
They  conld  not  nse  steam  engines.  This  was  the  view- 
that  was  before  Judge  Richardson,  in  one  part  of  his  opin- 
ion in  the  case  of  the  State  vs.  Tapper^  Dud.  135.  The 
question  before  him  was,  whether  the  defendant,  as  the 
representative  of  the  company,  had  not  been  guilty  of  a 
nuisance,  in  using  steam  engines  in  the  populous  part  of 
the  city  ?  The  inhibition  to  use  such  engines,  was  too  ex- 
plicit to  be  mistaken  ;  and  as  well  under  the  provisions  of 
the  Act,  as  upon  the  general  principles  of  the  common  law, 
it  was  determined  that  the  defendant  had  been  guilty  of  a 
nuisance.  The  question  now  made,  was  not  then  before 
the  court ;  and  whether  the  company  had  the  right  to  ex- 
tend its  road  from  Line  street,  under  its  original  charter, 
was  not  considered  or  determined.  Judge  Richardson 
uses  some  remarks,  in  connection  with  the  subject  before 
him,  that  would  indicate  his  own  opinion,  that  the  compa- 
ny had  terminated  its  road  at  Line  street,  and  that  its  pow- 
er under  its  charter  had  been  thereby  exhausted.  He  uses 
this  language :  '^  and  after  so  plain  an  acceptance  of  the 
further  right,  under  the  Act  of  1832,  to  extend  the  road 
below  Line  street,  without  the  use  of  steam  power,  it 
would  be  hazardous  to  conclude  that  the  company  had 
the  absolute  right,  under  their  original  charter,  to  extend 
the  road  from  Line  to  Boundary  streets,  and  to  use  loco- 
motive steam  power  in  that  part,  in  defiance  of  the  prohi- 
bition of  the  Act  of  1832."  The  question  was,  whether 
the  company  could  use  locomotive  power  by  steam,  from 
Line  to  Boundary  streets,  in  a  populous  part  of  the  city, 
without  committing  a  nuisance.  This  was  a  question 
which  was  to  be  decided  by  reference  to  the  conduct  of 
the  company ;  and  if  it  undertook  to  avail  itself  of  the 
Act  of  1832,  it  could  not  violate  its  provisions  without  in- 
curring the  penalties  of  the  law.  The  remarks  of  the 
Judge  did  not  necessarily  enter  into  the  judgment  of 
the  court,  and  are  fairly  referable  to  the  only  question 
then  before  him.  The  company  now  contends,  that  al- 
though its  rights,  under  its  original  charter,  to  use  steam 
power  within  certain  limits,  may  have  been  determined  by 
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the  judgment  of  the  court,  under  the  statement  of  facts 
before  it,  still,  it  has  the  power  to  extend  its  road,  by  vir- 
tue of  that  charter,  in  any  direction  that  it  may  think  will 
be  to  the  interest  and  advantage  of  the  company,  acting 
within  the  provisions  of  the  charter,  and  in  subordination 
to  the  judgment  of  the  court.  A  majority  of  us  think  its 
right  to  take  the  land  of  private  individuals  for  the  purpose 
of  such  extension,  by  either  a  voluntary  purchase,  or  a  pur- 
chase effected  through  the  intervention  of  commissioners,  to 
be  appointed  by  the  court,  is  unimpaired,  and  may  be  law- 
fully exercised. 

The  remaining  question  is  one  that  might  be  of  serious 
consideration,  if  it  had  not  in  effect  been  decided  by  the 
case  of  the  Rail  Road  against  Chappell.  Under  that  deci- 
sion, the  company  has  all  the  powers  of  eminent  domain, 
within  the  express  limits  of  its  charter,  that  had  been  pos- 
sessed by  the  State.  For  the  purpose  of  laying  out  and 
keeping  up  a  public  highway  of  a  particular  description, 
the  company  acts  as  the  substitute  of  the  State.  The  only 
difference  is,  that  the  attribute  of  sovereignty,  which  origi* 
nally  belonged  to  the  State,  has  been  transferred  by  express 
delegation  to  a  corporate  company.  It  cannot  be  an  abuse 
of  authority  on  the  part  of  the  company,  to  exercise  any 
or  all  of  the  powers  that  had  been  conferred  upon  it.  It 
ought  to^act  under  a  high  sense  of  responsibility,  and  wor- 
thy of  the  powers  that  have  been  confided  to  it.  It  cannot 
usurp  new  powers,  nor  transcend  those  that  have  been  de- 
legated to  it.  Perhaps  there  may  be  cases,  and  when  they 
arise  it  will  be  time  enough  to  consider  them,  in  which  the 
company  should  be  restraiued  by  the  interposition  of  judi- 
cial authority.  But  to  judge  of  the  necessity  for  requiring 
lands  for  the  purposes  of  the  road,  is  a  power  that  belongs 
to  the  company  by  express  grant.  It  is  provided,  both  by 
the  Acts  of  1827  and  1835,  that  lands  may  be  taken  which 
may  be  required  by  the  company.  The  requiring  the  land 
is  the  essential,  and  perhaps,  only,  condition.  If  the  court 
can  require  the  company  to  make  to  it  some  shewing  of 
the  necessity  for  requiring  the  lands,  then  the  court  must 
exercise  its  own  judgment  primarily  in  deciding  on  the 
propriety  and  necessity  of  the  requisition.     To  do  that,  an 
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inquiry  on  the  part  of  the  court  must,  in  some  cases,  be 
instituted.  It  could  not  do  that  by  personal  inquiry  or  in- 
vestigation, but  would  have  to  appoint  agents  or  represen- 
tatives' to  acquire  and  convey  to  it  the  desired  information. 
In  such  a  state  of  things,  there  might  be  a  conflict  of  opin- 
ion between  the  agents  of  the  court  and  the  directors  of  the 
company,  and  that,  too,  on  a  mere  matter  of  opinion.  One 
must  prevail,  and  which  should  that  be  ?  The  answer  is, 
let  the  body  that  has  the  express  authority  of  law  deter- 
mine for  itself.  What,  then,  it  be  may  asked,  is  the  office 
of  the  court?  Primarily,  its  office  is  confined  to  that  of 
the  appointing  power, — an  office  which  may  frequently  de- 
mand diligence  of  inquiry  and  impartiality  of  decision,  as 
to  the  fitness  of  the  commissioners,  who  are  to  decide  on 
the  valuation  of  the  land  in  a  contest  between  the  owner 
and  the  company.  Should  the  court  undertake  to  deter- 
mine that  there  was  no  necessity  for  the  company's  mak- 
ing the  requisition  of  this  or  that  land,  it  would  transcend 
its  jurisdiction,  and  would  withhold  the  essential,  and  per- 
haps, only  means  which  the  company  could  employ  for  the 
accomplishment  of  its  designs,  under  its  charter.  It  seems 
to  me  that  the  court  has  been  entrusted  with  mere  minis- 
terial functions,  and  it  depends  on  the  judgment  and  dis- 
cretion of  the  company  to  call  them  into  exercise ;  or,  in 
other  words,  no  jurisdiction  is  given  to  the  court  to  inquire 
into  the  necessity  or  propriety  of  the  requisition.  Nothing 
is  submitted  to  its  judgment,  save  the  question,  who  shall 
be  the  commissioners?  It  is  the  interest  of  the  company, 
and  prudence  will  suggest  the  propriety  of  consulting  that, 
as  well  as  justice,  in  the  exercise  of  the  power  that  has 
been  deputed  to  them,  to  guard  against  capricious  or  wan- 
ton interference  with  private  rights.  When  they  shall  so 
&r  forget  these  considerations,  as  to  abuse,  in  a  flagrant 
manner,  the  powers  confided  to  them,  or  to  usurp  other 
powers  not  granted,  the  law,  in  the  plenitude  of  its  reme- 
dies, will  afford  the  means  and  measure  of  relief.  The 
occasion  will  better  suggest  the  mode  of  redress,  than  can 
be  indicated  by  speculative  conjecture. 

There  is  another  view  which  should  be  noticed  before  the 
motion  is  disposed  of.   The  individual  before  the  court,  who 
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is  contesting  the  authority  of  the  company,  seems  to  contend 
that  the  company  having  already  selected  one  track  for  the 
road,  they  must  be  confined  to  it.     It  is  enough  to  say,  that 
the  company  have  come  to  a  different  conclusion,  and  now 
require  other  lands  for  their  road.     It  would   be  hard  to 
confine  such  a  company  to  its  first  choice  of  lands  in  all 
cases.     Trial  and  experience  may  have  developed  defects 
that  could  not  have  been  foreseen,  and  which  can  only  be 
remedied  by  a  change  of  route.     The  efrors  of  a  first  deci- 
sion must  be  corrected  by  frequent  alterations.     It  is  well 
known  that  the  company  is  continually  making  deflections 
and  changes  of  location  in  the  road,  for  the  purpose  of  car- 
rying  out  their  plans  with  greater  advantage  to  them- 
selves and  the   public.     The  Legislature  has  thought  pro- 
per to  subject  these   matters  to  the  judgment  of  the  com- 
pany  and  not  to  that  of  the  court.     The  court  cannot, 
either  by  appeal,  for  that  is  not  provided  in  the  Act,  or  by 
a  general  supervisory  power,  undertake  to  control  the  com- 
pany in  the  requisition   which  has  been  made  for  the  ap- 
pointment of  commissioners  to  value  the  land  in  question. 
The  application  is  made  in  the  usual  way — by  motion,    it 
has  more  than  once  fallen  to  my  lot  to  hear  such  a  motion, 
and  I  have  only  looked  to  the  fitness  of  the  commissioners 
that  should  be  appointed.     I  may  say  that  such  has  been, 
without  exception,  the  common  practice.     The  practice 
originated  in  the  obvious  meaning  of  the  charter,  and  I 
can  see  no  good  reason  for  changing  it  now.     With  these 
views,  a  majority   of  us   think  that  the  circuit  decision 
should  be  reversed,  and  that  upon  the  renewal  of  the  ap- 
plication on  the  part  of  the  company,  the  Judge  should  ap- 
point fit  and  impartial  commissioners  to  make  the  valuation 
of  the  defendant's  land.     Motion  granted. 

Richardson,  O'Neall  and  Evans,  JJ.  concurred. 

Warolaw,  J.  I  concur  as  to  the  construction  which 
has  been  given  to  the  Act  of  1832,  and  as  to  the  right  of 
the  company  to  exercise  the  same  powers  in  altering  the 
road  as  in  originally  laying  it  out. 

It  seems  to  me  that  the  answer  which  the  respondent 
made  to  the  notice  served  upon  him,  does  not  suggest  that 
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^16  land  in  question  is  not  required  for  the  purposes  of  the 
road,  and  that,  therefore,  the  question  considered  in  the 
circuit  opinion  was  not  properly  presented  for  considera- 
tion. I  concur,  therefore,  in  the  order  which  has  been 
made.  But  I  cannot  permit  the  observations  which  have 
been  made,  as  to  the  power  of  the  company,  and  the  duty 
of  the  court,  when  valuation  of  land  is  required,  to  pass 
without  objection.  * 

I  think  that  the  duty  of  the  court  is  not  merely  minis- 
terial, but  judicial  and  highly  responsible  ;  that  the  juris- 
diction of  the  court  depends  upon  the  existence  of  the 
state  of  facts  which  authorizes  the  company  to  exercise 
that  portion  of  the  eminent  domain  which  has  been  en- 
trusted to  it — to  wit :  that  the  lav.d  is  required,  that  is, 
needed  and  demanded,  by  the  company  for  some  purpose, 
within  its  charter,  for  which  the  land  might  have  been 
taken  by  the  State  ;  that  the  proceeding  should  have  been 
by  suggestion  and  rule,  or  other  formal  mode ;  and  that 
the  suggestion  or  other  entry  of  the  company  should  con- 
tain an  allegation  of  the  facts  necessary  to  authorize  the 
interference  of  the  court ;  that  if  this  allegation  be  not 
traversed,  it  may  be  taken  as  admitted ;  but  that  it  may  be 
traversed,  and  if  traversed,  the  issue  must  be  tried  accord- 
ing to  the  practice  of  the  court.  Whether  lands  taken  by 
the  company  for  the  use  of  the  road  shall,  in  all  cases,  be 
vested  in  fee  in  the  company,  so  that,  the  purpose  for 
which  they  were  taken  having  been  abandoned,  they  may 
be  sold  ;  or  whether,  in  certain  cases,  the  lands  required 
shall  still  belong  to  the  former  owner  and  be  subject  at 
valuation  only  to  an  easement,  so  that  the  purpose  for 
which  they  wefe  taken  having  been  abandoned,  they  shall 
remain  in  the  owner  discharged  of  the  easement,  may  be 
sometimes  a  grave  inquiry.  Surely,  it  is  not  intended  to 
be  held,  that  the  company  may,  without  inquiry  or  even 
allegation,  require  the  court  to  appoint  commissioners  to 
value  an  estate  many  miles  from  the  road,  and  that,  upon 
such  requisition,  the  estate  shall  be  vested  in  the  company 
subject  only  to  the  obligation  to  pay  the  assessed  value, 
although,  in  truth,  it  may  be  desired  by  the  company  only 
for  vexation  or  speculation.  Will  it  be  said,  that  prohibit 
57 
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tioo  or  other  remedy  may  be  had  in  such  case  1  It  seems 
to  me  more  ccmsistent  with  the  dignity  and  justice  which 
should  pertain  to  every  court,  that  the  court  should  allow 
the  chance  of  inquiry  beforehand,  lest  it  might  possibly 
be  made  to  minister,  in  the  smallest  d^ree,  in  so  flagitious 
a  proceeding. 


J.    W.  Coachmanj  Commissioner  in  Equity  far  George- 
town district^  vs.  Benjamin  F.  Hunt. 

The  assignee  of  a  bond  is  not  compelled,  by  the  Act  of  1798,  to 
sue  thereon  in  Ins  own  name :  he  may  sue  in  the  name  of  die  as- 
siifnor. 

Where  a  Commissioner  in  Equity  sues  on  a  bond  payable  to  him- 
self or  his  predecessor,  he  is  not  bound  to  shew  an  order  of  the  court 
of  equity  authorizing  him  to  sue  thereon. 

Before  Evans,  J,  at  Charleston^  Fall  Term,  1845. 

The  report  of  his  Honor  the  presiding  Judge^  is,  amongst 
other  things,  as  follows  : 

"  The  action  was  debt  on  a  bond,  dated  February  6, 
1826,  conditioned  for  the  payment  of  4,053  dollars,  with 
interest  annually,  in  three  instalments.  The  plaiotiff. 
Coachman,  had  written  a  letter  to  the  attorney,  Mr.  Mit- 
chell, disclaiming  the  action,  and  directing  its  discontinu* 
ance,  which  was  refused.  The  defendant's  counsel  thea 
gave  notice,  that  at  the  trial  he  would  require  the  produc- 
tion of  the  power  of  attorney,  which  was  accordingly  done. 
It  appeared,  from  certain  proceedings  in  equity,  that  one 
Cutino,  who  was  the  administrator  of  Savage  Smith,  had 
sued  this  bond  as  far  back  as  1832,  and  that  an  order  had 
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been  made  by  a  Chancellor,  enjoining  the  action  at  law. 
In  1842,  this  action  was  brought  on  the  same  bond  ;  at- 
tempts had  been  made  to  revive  the  old  order  for  injunc- 
tion, but  it  had  finally  been  refused,  on  the  ground  that 
no  injunction  bond  had  ever  been  given.  It  was  clear 
that  the  commissioner  had  parted  from  this  bond  as 
far  back  as  1832.  The  delivery  of  it  without  assignment, 
was  an  authority  to  sue  in  the  name  of  the  commissioner, 
which  Mr.  Coachman,  the  successor  of  the  then  commis- 
sioner, could  not  revoke.  I  therefore  decided  that  the 
plaintiff's  counsel  was  not  bound  to  produce  any  authority, 
or  to  regard  Mr.  Coachman's  order.  It  appeared,  at  a  sub- 
seqaent  stage  of  the  case,  that  Heriot,  to  whom  the  bond 
was  payable,  as  commissioner,  had  assigned  this  bond,  with 
others,  to  Cutino,  administrator  of  Savage  Smith,  on  the 
13th  December,  1826." 

The  defendant,  under  pleas  of  solvit  ad  diem  and  sol- 
vit post  diem^  proved  that  he  had  paid  large  sums  of  mo- 
ney on  account  of  the  estate  of  Savage  Smith,  which  he 
contended  should  be  regarded  as  payments  on  this  bond. 
His  Honor,  however,  thought  that  they  could  not  be  re- 
garded at  law  as  payments,  and  that  they  were  the  subject 
of  equity  jurisdiction.  The  plaintiff  had  a  verdict,  and  the 
defendant  appealed,  on  the  grounds,  inter  alia — 

1st.  Because  the  plaintiff's  attorney  should  have  been 
required  to  produce  his  warrant  of  attorney. 

2d.  Becaase  no  order  had  been  made  by  the  court  of 
equity,  authorizing  the  plaintiff  to  put  this  bond  in  suit. 

Memminger  ^  Hunty  for  the  defendant. 
Mitchell  ^    YeadoHj  contra. 

Curiaj  per  Evans,  J.  The  first  objection  of  the  defen- 
dant is,  that  the  plaintiff,  Coachman,  had  disclaimed  the 
action  and  directed  its  discontinuance.  This  turns  out  to 
be  a  mistake.  Mr.  Mitchell,  t^  whom  Coachman's  letter 
was  addressed,  was  not  present  at  the  trial  on  circuit ;  the 
letter  was  not  produced,  and  evidence  of  its  contents  was 
received  ;  but  in  this  court* the  letter  has  been  produced, 
and  it  turns  out  to  be  nothing  more  than  a  direction  to 
continue  the  case,  as  the  injunction  had  been  revived.  But 
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iDdependent  of  this,  I  apprehend  that  Coachman  had  no 
control  over  the  action.  If  the  bond  had  been  delivered 
without  a  written  assignment  by  Heriot  to  Cutino,  the 
delivery  would  have  carried  along  with  it  the  right  to  sue 
in  Heriot's  name,  or  in  the  name  of  whomsoever,  by  law, 
the  legal  right  of  action  existed.  In  this  case,  it  appears 
that  Heriot,  on  the  13  December,  1826,  assigned  this  bond 
with  others  to  Cutino,  who  represented  the  estate  of  Savage 
Smith.  Under  this  assignment,  Cutino  might  have  sued 
in  his  own  name  as  assignee.  The  Act  of  the  Legislature, 
authorizing  assignees  of  bonds  to  sue,  does  not  make  it  im- 
perative ;  it  only  permits  them  to  bring  the  action  in  their 
own  names,  without  restraining  them  from  suing  in  the 
name  of  the  obligee,  as  they  were  obliged  to  do  before  the 
Act.  The  second  objection  is,  that  the  commissioner  in 
equity  cannot  sue  the  bonds  which  he  has  taken  in  the  ex- 
ercise of  his  official  duties,  without  an  order  from  the  court 
directing  th^  collection.  This  may  be  so,  and  if  so,  that 
court  would  no  doubt  restrain  its  officer,  on  application  for 
that  purpose  ;  but  in  this  court  we  look  only  to  the  legal 
rights  of  the  parties.  The  bond  is  in  the  name  of  the 
commissioner  and  is  payable  to  him  and  bis  successors. 
He  is  the  payee,  and  at  law  has  a  right  to  sue  whenever 
there  is  a  breach  of  the  condition.     Motion  refused. 

0*Neall,    Butler   and  Wardlaw,  J  J.  concurred. 

Frost,  J.  did  not  hear  the  case,  because  he  bad  been 
engaged  in  it  whilst  at  the  bar. 
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Hedley  ^  Street  vs.  Anthony  Jordan, 

Where  a  prisoner's  discharge  under  the  insolvent  debtors*  or 
prison  bounds  Act  is  opposed,  and  a  suggestion  containing  several 
specifications  filed,  the  jury  should  find  a  verdict  on  each  specifica- 
tion ;  and  where  the  specifications  charge  ofiences  of  difierent  kinds, 
and  the  verdict  is  guihy  generally,  a  new  trial  will,  it  seems,  be 
granted. 

TVied  in  Charleston^  before  the  Rec&rdeTy  June  25,  1846. 

This  was  a  suggestion  filed  by  the  plaintiflfs  against  the 
defendant,  who  was  an  applicant  for  the  benefit  of  the 
prison  bounds  Act.  The  verdict  was  guilty.  The  de- 
fendant appealed,  and  now  moved  for  a  new  trial. 

Rhett  ^  Malone,  for  the  motion. 

,  contra. 

Curia,  per  Butler,  J.  The  general  verdict  in  this 
caae  is  found-on  diflferent  charges,  that  are  very  diflferently 
stated  in  the  paper  of  accusation,  and  whether  it  was  in- 
tended to  embrace  and  verify  all  the  specifications,  or 
whether  it  may  not  be  referable  to  one  or  more,  cannot  be 
determined  by  the  verdict  itself.  The  grounds  of  accusa- 
tion may  be  summed  up  under  two  general  heads,  to  wit ; 
that  the  defendant  had  rendered  a  false  schedule,  against 
the  provisions  of  the  insolvent  debtors'  Act,  or  that  he  had 
made  an  undue  and  fraudulent  preference  of  one  creditor 
with  a  view  to  injure  and  defraud  others.  A  conviction 
foi  making  a  false  schedule  under  oath,  is  followed  by 
very  serious  consequences.  It  would  not  only  deprive  the 
defendant  of  the  right  of  afterwards  taking  the  benefit  of 
the  Acts  intended  for  the  relief  of  insolvent  debtors,  but 
would  subject  him  to  an  indictment  for  perjury.  So  of 
the  other  general  charge ;  if  it  should  be  found  true, 
though  it  would  not  disable  the  defendant  from  availing 
himself  of  the  benefits  of  the  Acts  in  other  cases,  yet  it 
would  subject  him  to  endless  imprisonment  unless  this 
debt  should  be  discharged.  Accusations  of  such  a  grave 
import,  are  in  the  nature  of  an  impeachment.  The  mode 
of  proceeding  should  be  conducted  with  precision  and  all 
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practicable  certainty.  First,  the  general  charge  should  be 
made,  and  then  the  specifLeations  of  a  definite  character 
should  follow.  Each  specification  should  contain,  of 
itself,  what  would  be  a  violation  of  the  Act.  Although 
referable  to  the  general  charge,  which  may  be  looked  to  to 
give  it  character,  it  should  be  single,  separate  and  con- 
sistent. When  an  accusation  is  thus  made  out,  the  court 
can  see  what  is  submitted  for  its  judgment,  or  the  deter- 
mination of  a  jury.^  And  as  the  determination  of  the 
jury  should  frequently  be  known  before  the  court  could 
pronounce  its  judgment,  that  should  be  given  on  each 
and  every  specification.  The  defendant  may  be  convicted 
on  one,  and  acquitted  on  all  the  others.  This  is  speeially 
important  to  him  when  he  is  accused  of  different  kinds  of 
offences  against  the  Act.  Suppose  one  charged  in  the 
same  suggestion  with  breaking  the  jail  bounds,  or  for  not 
rendering  in  a  schedule  within  the  time  required  by  law, 
and  also  with  fraud  in  rendering  a  false  schedule,  or  in 
making  a  fraudulent  preference ;  a  general  verdict  of  the 
jury  could  not  point  out  the  particular  offence,  although 
but  one  in  fact  had  been  committed.  We  therefore  lay 
this  down  as  the  proper  rule  in  such  cases,  that  a  jury 
should  find  a  verdict  on  each  specification. 

When  analyzed,  the  charges  in  the  case  before  us  may 
not  be  altogether  contradictory,  but  as  they  are,  perhaps, 
different  in  legal  import,  we  think  the  verdict  rendered  be- 
low was  too  general.  The  case  is  sent  back  mainly  to 
give  the  defendant  the  benefit  of  a  more  special  finding. 
Motion  for  a  new  trial  granted. 

Richardson,  O'Neall,  Evans,  Wardlaw  and  Frost, 
JJ.  concurred  • 


Note.  The  reporter  regrets  that  this  case  is  so  imperfectly  re- 
ported ;  without  copies  of  the  suggestion  and  schedule,  which  ha 
was  unable  to  procure  before  he  was  compelled  to  send  the  case  to 
the  printer,  some  other  questions  involved  in  the  case  would  not  be 
intelligible,  and  even  the  question,  in  reference  to  which  alone  the 
case  is  reported,  could  doubtless  be  much  better  understood  if  the 
suggestion  or  some  statement  of  its  contents  had  preceded  the  opin* 
ion  of  the  court  R 
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J.  B.  McDaniel  vs.  N.  Emanuel. 

The  owners  of  a  boat  are  not  liable  for  the  loss  of  a  slave  em- 
ployed as  one  of  the  boat  hands,  unless  the  loss  was  occasioned  by 
the  wilful  misconduct  or  culpable  negligence  of  the  captain. 

Where  the  captain  of  a  boat  uses  a  slave  as  a  boat  hand,  without 
the  consent  of  his  master,  the  owners  of  the  boat  will  be  liable  for 
his  loss,  even  though  it  happened  without  any  misconduct  or  negli- 
gence on  the  part  of  the  captain. 

The  captain  of  a  boat  is  the  agent  of  the  owners,  and  they  are  re- 
sponsible for  his  acts. 

Before   Butler,  J.    at    Georgetown^    Fall    Term^  1845. 

This  was  an  action  on  the  case  to  recover  damages  from 
the  defendant,  who  was  one  of  a  company  owning  the 
steamboat  Utility.  The  allegation  was,  that  the  plain- 
tiff's negro.  Jack,  was  lost  on  the  boat,  by  the  negligence 
of  the  captain ;  and  that  the  defendant  was  liable  as  a 
common  carrier.  The  Utility  was  employed  in  running 
on  the  Peedee  river,  between  Georgetown  and  Cheraw. 

The  presiding  Judge,  in  his  report,  stated  that  he  charg- 
ed the  jury  as  follows : 

^^  It  seemed  to  me  that  the  following  state  of  facts  was 
established  by  the  evidence,  and  presents  the  legal  princi- 
ples which  must  govern  the  case.  It  appeared  that  Water* 
man  lived  in  Georgetown,  and,  as  the  shipping  agent  of 
the  boat,  was  authorized  to  employ  and  discharge  its  hands  ; 
and  that,  in  pursuance  of  his  authority,  he  had  employed 
Jack  as  one  of  the  crew,  by  the  trip ;  that  he  had  receiv- 
ed peremptory  instructions  from  the  plaintiff  to  discharge 
and  send  Jack  home,  when  the  boat  arrived  at  George- 
town ;  that  Jack  was  informed  of  the  directions  of  his 
master,  and  was  told  not  to  go  on  board  the  boat  agaiti,  as 
one  of  its  hands — ^whereupon.  Jack  asked  leave  of  Water- 
man to  go  as  far  as  his  master's  place,  fifteen  miles  off, 
on  the  boat,  for  the  purpose  of  carrying  more  conveniently 
bis  box  and  luggage ;  and  that  Waterman  consented  that  he 
should  do  so,  as  a  mere  favor,  and  without  any  undertanding 
that  Jack  or  his  master  was  to  pay  passage  money.     These 
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facts,  I  thought,  must  have  been  brought  to  the  knowledge 
of  the  master  of  the  boat.  This  was  an  iDforence  which 
I  drew,  rather  from  the  circumstances  attending  the  trans- 
'action  as  they  were  passing,^  than  from  any  direct  proof. 
When  Jack  went  on  the  boat  again,  he  was  in  the  custo- 
dy, and  under  the  control,  of  the  captain,  as  the  agent  of 
the  boat,  to  carry  him  to  his  place  of  destination.  It  ap- 
peared further,  that  Jack  had  some  reluctence  to  quit  the 
service  of  the  boat,  from  his  expressions  in  the  hearing  of 
the  captain.  Instead  of  stopping  at  the  plaintiff's  place, 
Jack  went  on  up  the  river,  acting  as  one  of  the  crew,  by 
the  consent  of  the  captain.  At  Mfir's  Bluff,  the  boat  touch- 
ed at  the  landing,  and  before  setting  off  again,  one  of  the 
hands  made  his  escape  without  the  knowledge  of  the  cap- 
tain. After  going  some  distance  up  the  river,  the  captain 
ordered  the  boat  to  return,  and  in  the  manoeuvre  to  do  so, 
Jack  was  knocked  overboard  and  drowned — he  and  the 
captain  both  being  much  excited  by  spirits  at  the  time. 

"  Taking  this  view  of  the  facts,  I  was  of  opinion  that 
the  company  was  liable  for  the  loss  of  Jack,  even  if  it 
should  appear  that  his  death  resulted  from  one  of  the  ordi- 
nary perils  incident  to  the  navigation  of  the  boat,  and 
without  any  actual  fault  on  the  part  of  the  captain  at  the 
time  the  catastrophe  occurred,  upon  the  ground  that  Jack 
had  been  used  by  the  agent  of  the  company,  in  a  way  dif- 
ferent from  the  understanding  of  Waterman,  and  in  oppo- 
sition to  the  instructions  of  his  master. 

"  I  said,  however,  that  a  different  view  might  be  taken 
of  the  case.  If  Waterman  had  not  effectually  discharged 
Jack  from  the  service  of  the  boat,  so  as  to  bring  that  fact 
home  to  the  knowledge  of  the  captain,  the  latter  might 
well  regard  him  as  one  of  the  boat's  crew ;  and,  as  such, 
the  negro  was  to  be  regarded  in  the  service  of  the  compa- 
ny from  the  time  he  left  Georgetown.  If  this  view  of  the 
case  was  to  prevail,  I  charged  the  jury  that  the  company 
could  not  be  held  liable  for  the  loss  of  Jack,  unless  it  re- 
sulted from  some  wilful  misconduct  of  the  captain,  or  such 
as  should  be  regarded  in  the  light  of  cressa  negligentia ; 
and  here  I  brought  to  the  view  of  the  jury  the  immediate 
circumstances  attending  the  death  of  the  negro.     The  cap- 
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tain  had  a  right  to  order  the  boat  to  be  turned  back;  and 
Jack  was  bound  to  obey  his  order — and  whether  the  ma- 
ncBuvre  was  conducted  with  skill  or  not,  on  the  part  of  the 
captain,  could  make  no  difference,  as  the  negro  was  bound 
to  run  all  the  hazards  of  his  employment,  from  orders  giv- 
en in  good  faith,  and  by  an  officer  competent  at  the  time 
the  company  employed  him.  The  censurable  part  of  the 
captain's  conduct  was  in  getting  drunk  himself,  and  suffer- 
ing Jack  to  get  drunk,  thereby  voluntarily  bringing  about 
a  state  of  things  not  only  to  increase  the  hazard  of  the 
employment,  but  to  prevent  the  means  of  relief.  For,  ac- 
cording to  the  weight  of  evidence,  when  Jack  fell  over- 
board he  might  possibly  have  been  rescued  by  prompt  as- 
sistance, yet  no  effort  was  made  to  take  him  out  of  the 
water.  Humanity,  justice,  and  a  regard  to  the  rights  of 
the  owner,  required  that  the  body  should  have  been  taken 
out,  and  at  least  inspected,  if  circumstances  rendered  it 
practicable  ;  and  of  this  there  was  no  evidence.  These 
notices  I  brought  to  the  jury's  view,  that  they  might  de- 
cide whether  there  was  such  gross  negligence  as  to  render 
the  company  liable.  I  left  it  to  them  to  decide  for  them- 
selves, as  to  the  degree  of  negligence,  and  adverted  to  all 
the  evidence  given  in  favor  of  the  captain's  conduct  on  the 
occasion." 

The  jury  rendered  a  verdict  for  the  plaintiff  for  the  val- 
ue of  the  negro. 

The  defendant  appealed,  and  now  moved  for  a  new 
trial,  on  the  following  grounds. 

1st.  Because,  from  the  moment  the  contract  for  the  hire 
of  Jack  was  put  an  end  to  by  Mr.  Waterman,  the  agent 
of  the  boat,  the  negro  was  in  the  possession  of  the  plain- 
tiff, and  all  of  Waterman's  subsequent  acts  in  relation  to  the 
negro,  were  either  done  upon  his  own  responsibility,  or  as 
the  plaintiff's  agent ;  so  that  the  defendant  cannot  be  held 
responsible  for  his  loss,  unless  he  had  been  sent  on  board 
of  the  boat  as  a  passenger,  and  the  captain  expressly  in- 
structed to  land  him  at  his  master's  residence. 

2d.  That  if  Waterman  discharged  the  negro,  with  the 
qualification  that  he  should  have  a  passage  on  the  boat  as 
a  gratuity,  after  the  express  instructions  of  his  master  that 
58 
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he  8h6nld  not  be  again  sent  on  board  of  the  boat,  he  acted 
solely  upon  his  own  responsibility^  and  is  personally  liable 
to  the  plaintiff  for  his  lossi 

3d.  That  his  Honor  erred  in  charging  the  jury,  that 
when  Jack  went  on  board  of  the  boat,  be  was  in  the  pos^ 
session  of  the  captain^  as  the  agent  of  the  boat. 

4th.  That  if  the  captain  took  the  negro  on  board  of  the 
Jboat.  with  a  knowledge  that  the  contract  of  hiring  had  ter- 
minated, he  became  personally  liable  to  the  plaintiff  as  a 
trespasser. 

5th.  That  his  Honor  charged  the  jury,  that  it  was  cres* 
sa  negligentia  on  the  part  of  the  agent  of  the  boat,  in 
not  attempting  to  look  aAer  the  negro  after  he  had  beea 
knocked  overboard.  Whereas,  it  was  proved  by  the  testi* 
mony  of  a  witness  who  was  on  board  of  the  boat,  with 
every  opportunity  for  observation,  that  when  the  accident 
was  discovered,  every  exertion  was  made  to  save  him. 

Munro,  for  the  motion. 
Wilkinson,  contra* 

Curia,  per  Richardson,  J.  This  case  has  been  ably 
discussed  by  the  defendant's  counsel.  But  after  the  find- 
ing of  the  jury,  it  lies  within  a  very  narrow  compass. 
Either  Jack  was  on  board  the  boat  as  a  hired  boat  hand, 
or  he  had  been  discharged,  but  was  still  retained  by  the  cap- 
tain, and  used  as  a  boat  hand,  against  the  will  and  consent  of 
his  owner,  the  plaintiff,  while  Jack  was  a  mere  inmate  or 
passenger.  The  law,  as  applicable  to  the  former  or  the 
latter  position  of  Jack  in  the  boat,  was  fully  laid  down  by 
the  Judge.  If  the  jury  should  find  that  he  was  still  a 
hired  boat  hand,  then  he  had  to  run  the  usual  risk  of  a 
boatman,  and  nothing  but  the  wilful  misconduct  or  culpa- 
ble negligence  of  the  captain,  could  render  the  owners  lia* 
ble  for  the  loss  of  Jack. 

This  was  the  first  proposition  of  the  Judge^s  charge  to 
the  jury,  and  is  plainly  the  law.  It  was  fully  discussed 
and  recognized  by  the  court  in  the  case  of  Murray  vs, 
IVie  Rail  Road  Company,  I  McM.  385,  and  the  proper 
distinction  pointed  out,  with  full  consideration  of  the  whole 
subject.     The  other  part  of  the  charge  is   equally  plain« 
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The  jury  were  to  decide,  first,  if  Jack  had  been  discharg- 
ed as  a  hired  boat  hand  ;  if  so,  secondly,  whether  the  cap- 
tain  did  not  again  retain  at]d  use  Jacic  as  a  boat  han<l, 
without  the  consent  of  his  owner,  and  when  Jack  had  be- 
come a  passenger.  If  he  was  so  again  retained  and  used, 
then  the  defendant  was  liable  for  the  loss  of  Jack,  even 
without  wilful  misconduct  or  culpable  negligence  on  the 
part  of  the  captain.  Such  unqualified  liability,  for  the 
consequence  of  interfering  with  and  using  the  property  of 
another,  without  his  consent,  was  decided  in  the  case  of 
Wright  vs.  Gray,  2  Bay,  464.  That  was  the  case  of  a> 
negro  boy,  whom  the  defendant,  Gray,  induced  to  ride  a 
race,  and  being  killed,  Gray  was  held  liable.  Other  cases 
of  the  kind  have  occurred,  and  this  rule  of  strict  accounta* 
bility  applies  emphatically  to  the  unauthorized  use  of 
slaves.  No  other  question  remains  to  be  decided,  unless 
it  be  seriously  questioned  whether  the  owners  of  the  boat 
are  liable  for  the  acts  of  their  captain,  done  in  his  office 
and  occupation  as  master  of  the  boat.  But  such  liability, 
by  principles  of  law,  is  so  well  recognized  in  our  own  ca- 
ses of  Snee  vs.  Trice,  2  Bay,  344 ;  Topham  vs,  Roche^ 
2  Hill,  307,  and  Wingis  vs.  Smitlu  3  McC.  400,  as  to  pre- 
clude the  necessity  of  any  discussion  on  this  head  ;  "ywi 
facit  per  alium,  facit  per  5C."  The  rational  principle  is 
plainly  this ;  whoever  invites  general  confidence  in  his 
agent,  placed  in  a  public  employment  for  his  own  interest, 
makes  himself  security  for  the  proper  performance  of  the 
duties  undertaken  by,  and  confided  to,  such  agent.  The 
motion  is  dismissed  on  all  the  grounds  of  appeal. 

O'Neall,   Evans,   Butler,   Wardlaw    apd    Frost, 
JJ.  concurred. 
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R.   G.  Norton^  Ordinary^  vs.  John   WaUaee. 

In  an  action  against  the  surety,  on  an  administration  bond,  the  defen- 
dant will  not  be  allowed  to  shew  that  the  decree  in  equity  against  hia 
principal  was  fraudulently  obtained,  and  therefore  void  as  against 
him:  Semble. 

In  such  an  action  the  surety  will  not  be  allowed  to  shew  that  the 
distributee,  for  whose  benefit  the  action  is  brought,  bad  appropriated 
to  himself  a  portion  of  the  intestate's  property,  to  one  third  of  which 
the  administratrix,  the  principal  of  the  defendant,  was  entitled,  and 
claim  a  deduction  from  the  amount  of  the  decree,  for  the  share  of  the 
administratrix  in  the  property  thus  appropriated. 

Before  O'Neall,  J.  at  Beavfort^  Fail  Term^  1846. 

This  case  will  be  found  reported  in  1  Rich.  507,  to 
which  reference  should  be  made,  in  ord/er  fully  to  un- 
derstand the  case  as  now  reported. 

The  report  of  his  Honor  is  as  follows: 

"  In  this  case  the  defendant  was  allowed  all  the  benefits 
of  surcharging  and  falsifying,  to  the  fullest  extent  that  the 
opinion  of  the  Court  of  Errors  allows.  He  proposed  to 
shew  that  the  decree  in  Chancery  was  obtained  by  fraud, 
and  therefore  void.  1  thought  that  if  it  was  true,  it  be- 
longed to  chancery,  and  was  the  business  of  that  court,  to 
set  aside  its  own  decrees.  But  I  suppose  the  real  object  of 
the  defendant  was  to  be  let  in  to  shew  error  in  the  decree; 
that  had  already  been  done,  and  there  was  no  use  to  hear 
the  proof;  it  was  therefore  excluded. 

"  He  next  proposed  to  shew  that  A.  W.  Daley  had  re- 
ceived and  appropriated  to  his  own  use  part  of  the  real 
and  personal  estate  of  John  Daley,  deceased,  of  which  it 
was  said  Sarah  Rush  was  entitled  to  one  third.  That,  I 
thought,  was  a  matter  of  account  between  A.  W.  Daley 
and  her  administrator,  and  was  subject  matter  for  a  fresh 
bill  in  equity,  but  could  not  be  set  oflf  by  the  security 
against  this  demand.     The  proof  was,  therefore,  excluded.'* 

The  plaintiff  had  a  verdict,  and  the  defendant  appealed, 

and  now  moved  for  a  new  trial,  on  the  following  grounds: 

1.  Because  his  Honor  ruled  that  the  defendant  could  not 
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introduce  proof  to  shew  that  the  recovery  in  the  Court  of 
Chancery  was  bad  by  fraud  and  collusion. 

2.  Because  his  Honor  ruled  that  the  defendant  could  not 
introduce  proof  to  shew  that  A.  W.  Daley,  the  real  plain- 
tiff, bad  received  and  sold  and  disposed  of  to  his  own  use, 
certain  real  and  personal  estate  belonging  to  the  estate  of 
John  Daley,  the  elder,  to  one-third  of  which  the  said  Sarah 
Kusb  was  entitled,  and  which  was  not  included  in  the  te- 
port  of  the  commissioner. 

Bailey^  for  the  motion. 
Simons,  contra. 

Curia,  per  O'Neall,  J.  In  this  case,  when  before  the 
Court  of  Errors,  1  Rich.  507,  it  was  ruled  that  the  surety, 
the  defendant,  should  be  let  into  an  examination  of  the  de* 
cree,  for  the  purpose  of  ''  ascertaining  his  just  and  legal 
liability."  To  do  this  it  was  held  that  the  decree  was  only 
prima  facie  evidence  against  him,  and  might  be  rebutted 
by  evidence  on  the  part  of  the  surety,  to  shew  that  it 
should  not  bind  him  as  it  did  the  principal.  In  the  course 
of  the  opinion  it  is  said  the  surety,  the  defendant,  is  not 
privy  to  that  judgment.  But  that  must  be  understood  in 
a  qualified  sense ;  lor  if  the  defendant  was  wholly  a 
stranger  to  the  case,  it  would  not  be  any  evidence  to  shew 
has  liability.  But  he  has  undertaken  to  guarantee  the  de- 
fendant in  the  very  particular  in  which  the  judgment  in 
equity  condemns  hini,  and  hence  it  is  conclusive  that  the 
administrator  has  failed  to  fully  account,  but  not  that  he  is 
in  default  in  every  particular,  and  to  the  amount  set  out  in 
the  decree.  As  a  general  proposition,  I  hold  that  where 
any  matter  belongs  peculiarly  to  the  jurisdiction  of  ond 
court,  and  other  courts  can  only  take  cognizance  of  the 
sanie  subject  indirectly  and  incidentally,  the  latter  are  bound 
by  the  sentence  of  the  former  and  must  give  credit  to  it. 
Robertson  vs.  Lady  Stallage,  Cro.  Jac.  186 ;  Dacosta  vs. 
Vilia  Real,  2  Stra.  961.  The  case  before  us  falls  within 
that  rule.  The  account  of  the  defendant's  principal  be- 
longs exclusively  to  the  Court  of  Equity.  Here  (in  a  court 
of  law,)  we  are  called  on  incidentally  to  take  cognizance  of 
the  aaine  matter,  by  giving  effect  to  the  decree,  and  unques- 
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tionably  we  must  give  credit  to  it  as  a  subsisting  decree. 
It  certaiuly  was,  in  the  beginning,  stretching  legal  principles 
as  far  as  they  would  bear,  to  hold  that  it  was  only  prima 
facie  evidence  ;  for  the  general  rule  is  invariable  that  *' un- 
til the  judgment  of  a  court  of  competent  jurisdiction,  upon 
the  same  matter,  is  reversed  in  a  course  of  regular  pro* 
ceedings  on  it,  a  resort  to  any  other  tribunal,  or  to  the  same 
tribunal,  for  its  judgment  on  the  same  controversy,  is  in- 
admissible."    Cottom  vs,  Cottom,  4  Rand.  192.     It  is  true 
that  fraud  in  the  court  pronouncing  the  judgment,  might, 
on  a  proper  course  of  proceedings,  set  it  entirely  aside,  and 
make  it  void  against  every  one  ;  but  how  any  other  court 
can  do  that,  I  do  not  understand.     That  a  court  called  on 
to  enforce  the  judgment  incidentally,  as  where   it  is  a  part 
of  the  plaintiffs  title,  or  where  it  is  evidence  of  daninges, 
may  examine  whether  it   was  not  fraudulently  obtained 
against  the  party  making  the  allegation,  who  is  a  stranger 
to  the  record,  is  unquestionable.     So,  too,  by  our  decisions, 
a  surety,  although  not  entirely  a  stranger  to  the  recovery,  is 
allowed  to  shew  that  his  principal,  fraudulently  or  acciden- 
tally, has  been  charged  with  matters  with  which  he  ought 
not  to  have  been,  or  not  credited  with  matters  with  which 
he  should  have  been.     This  is,  it  is  true,  shewing  fraud  in 
the  recovery,  but  still  it  was  not  shewing,  as  was  proposed 
ill  this  case,  that  the  decree  was  fraudulent  and  void  as  be- 
tween the  parties  and  privies.     This  could  not  be  done  on 
the  principte  ruled  by  the  Court  of  Errors  ;  for  the  case  of 
the  Ordinary  vs.  Wallace^  1  Rich.  507,  assumed  that  the 
decree  is  evidence,  prima  facie,  it  is  true,  against  the  sure- 
ty, yet  that  very  assumptian  negatives  the  notion  that  in 
a  law  court  the  surety  could  shew  that  it  was  wholly  void 
for  fraud  or  any  other  oaiise.     Such  a  position  would  com- 
pel us  to  review,  in  exteyiso,  every  equity  decree  given  in 
evidence  to  charge  the  surety  to  an  administration  or  guar- 
dianship bond,  and  make  us  assume  a  jurisdiction,  that  of 
auditing  administrators'  and  guardians'  accounts,  which 
we  never   had,   and  which  I  hope  we  never  shall  have. 
The  defendant,  however,  was  really  allowed  the  benefit  of 
every  thing  in  or  against  the  decree,  which  could  be  con- 
sidered to  operate  as  a  fraud  against  him.     In  the  languago 
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of  my  brother  Butler,  he  was  allowed  to  shew  what  was 
"  his  just  and  legvA  liability."  When  that  was  done,  it  was 
vain  to  talk  about  fraud  in  the  decree.  All  the  fraud 
which  ever  had  been  in  it,  was  expunged  by  the  process  of 
surehar^ing  and  falsifying,  wliich  the  defendant  enjoyed 
as  amply  as  he  could  have  done  if  the  account  had  been 
opened  in  Chancery.  So  much  for  the  first  ground  of  ap- 
peal, which,  when  thus  considered  and  explained,  is  found 
free  from  difficulty. 

Id  the  second  ground,  when  properly  understood,  there 
is  as  Utile  difficulty.  The  matter  proposed  to  be  drawn 
in  controversy  here,  formed  in  no  way  any  part  of  the  case 
in  Equity.  It  was  alleged  that  A.  W.  Daley,  the  child  of 
John  Daley,  deceased,  had  received  part  of  his  father's  real 
and  personal  estate,  of  which  his  mother  was  entitled  to 
one  third.  The  answer  to  that  is  clear,  that  the  adminis- 
trator of  Sarah  Daley  must  first  estab^sh  this  demand 
against  A.  W.  Daley,  or  that  by  some  proceeding  in  equi- 
ty, at  the  instance  of  the  surety,  against  Daley  and  her  ad- 
ministrator, he  (A.  W.  Daley,)  must  be  allowed  the  oppor- 
tunity of  contesting  the  allowance  of  this  claim,  and  hav- 
ing the  accounts  between  him  and  his  co-distributee  properly 
audited.  So,  too,  it  may  be,  for  aught  we  can  know,  that 
in  a  course  of  duo  administration,  the  administrator  of 
Sarah  Daley  may  be  compelled  to  apply  a  part  of  this  very 
fund  to  the  payment  of  other  debts.  It  is  true,  in  equity, 
the  claim  now  set  up  might  be  allowed  as  an  equitable  set 
off;  but  we  are  not  Judges  of  Equity  ;  we  are  supposed,  by 
the  strictness  of  our  forms  and  proceedings,  to  be  incupa* 
ble  of  administering  it.  And  I  am  sure  every  day's  expe« 
rience  tells  us  that  we  have  quite  enough  to  do  to  adminis- 
ter law,  without  undertaking  to  carry  out  and  enforce 
equitable  doctrines.     The  motion  is  dismissed. 

Evans  and  Frost,  JJ.  concurred. 

BoTLER,  J.  In  concurring  in  the  result  of  the  judg- 
nient  of  the  court,  I  do  so  on  the  ground  that  the  decree 
of  tho  Court  of  Equity  was  not  allowed  to  prevent  the 
defendant  from  availing  himself  of  all  the  defence  that  he 
cpuld  have  made,  so  far  as  it  regards  the  amount ;  that  is, 


464  BoiNEST  vs.  LsiCfNEZ. 

the  decree  was  set  aside  pro  tanto  for  the  purpose  of  let- 
ting him  in  to  his  defence.  It  was  not  set  aside  Hitirely, 
for  there  was  no  occasion  for  it.  If  it  had  been  entirely 
fraudulent,  it  could  not  be  set  aside  as  a  decree  between 
the  original  parties  to  it,  but  might  be  disregarded  so  fares 
the  surety  was  concerned,  when  his  rights  were  brought 
under  adjudication. 

Richardson,  J.  In  this  case,  I  am  of  opinion  that  the 
defendant  was  at  liberty  to  prove  that  the  decree  in  equity 
was  obtained  by  fraud,  and  therefore  inoperative  as  to  him. 


Margaret  H,  Boinest,  admHx,  of  D.  Boinest,  vs,  Peter 

Leignez. 

An  express  declaration,  by  the  vendor  of  slaves,  that  he  warrants 
nothing  but  the  tide,  precludes  any  implied  warranty  of  soundness. 

An  auctioneer's  duty  is  to  sell ;  he  has  no  authority  to  rescind  the 
sale,  even  before  it  is  completed  by  the  payment  of  the  purchase  mo. 
ney. 

At  the  common  law,  and  independently  of  the  vendue  Act  of  1785, 
4  Stat  672,  the  owner  of  goods  sold  at  auction  may,  if  the  purchaser 
iaik  to  comply  with  the  terms  of  the  sale,  resell  the  goods  and  soe  for 
damages  for  the  breach  of  the  contract ;  and  as  he  does  not  proceed 
under  the  Act  he  is  not  required  to  follow  its  provision  by  giving 
seven  days  notice  of  the  re-sale.  Th6  notice  of  re  sale  shoold, 
however,  be  reasonable. 

The  Act  gives  a  right  of  action  to  the  vendue  master,  but  none  to 
the  owner.     The  owner's  right  of  action  is  at  the  common  law. 

Where  the  action  is  by  the  owner,  the  re-sale  does  not  furnish  con- 
clusive evidence  of  the  damages,  as  it  does  where  the  action  is  by  the 
vendue  master  under  the  Act. 

Where  the  terms  of  an  auction  sale  of  negroes  were  « one  bait 
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cash,  the  balance  in  twelve  months,  and  that  until  the  papers  were 
perfected,  neither  cash  nor  interest  would  be  required."  Held,  that 
this  W£LS  notice  to  the  purchaser  that  some  time  might  be  required  to 
complete  the  sale  by  the  delivery  of  titles,  and  that  a  tender  of  the 
negroes  and  titles  twenty  three  days  after  the  sale  was  within  a  rea- 
sonable time. 

The  vendor  of  property  is  only  bound  to  furnish  a  good  title  to  the 
property.  He  is  not  bound  to  tender  his  own  title  if  the  right  of 
property  is  in  another. 

Tried  in  the   City   Court  of  Charleston,   October  Term, 

1845. 

This  was  an  action  of  assumpsit  to  recover  damages 
upon  the  re-sale  of  certain  negroes,  originally  purchased 
by  the  defendant  from  the  plaintiflF  at  a  sale  by  auction  of 
the  property  of  the  estate  of  D.  Boinest,  of  which  the 
plaintiff  was  administratrix ;  which  negroes,  upon  the  re- 
fusal of  the  defendant  to  complete  the  contract,  had  been 
subsequently  sold  by  the  plaintiff  at  auction  on  defendant's 
account,  at  a  loss  of  $402,42.  The  plea  was  non  assump- 
sit. So  much  of  the  testimony  reported  by  the  Recorder 
to  the  Court  of  Appeals  as  it  is  deemed  material  to  state, 
is  as  follows: 

/.  C,  Blum  said  he  was  the  auctioneer  at  the  sale  to 
defendant,  on  the  15th  of  May,  1846,  of  seven  negroes,  to 
wit  ;  Pembroke,  Judy,  and  their  5  children ;  Leignez  was 
the  purchaser  at  $370  each,  making  in  all  $2,590  ;  the 
negroes  were  delivered  to  defendant ;  they  remained  a 
week  at  his  house  ;  when  the  negroes  were  put  up,  witness 
stated  that  he  was  directed  to  warrant  nothing  but  the 
title  ;  that  Pembroke  said  that  he  had  a  rheumatism  in  one 
of  his  shoulders,  but  that  he,  the  witness,  did  not  think  it 
of  much  importance ;  that  Judy  was  a  first  rate  cook,  but 
had  a  sore  leg  ;  that  the  rest  were  believed  to  be  sound, 
but  that  he  was  directed  not  to  warrant  any  thing  but  the 
•title;  this  was  announced  so  as  to  be  heard  by  all;  Judy 
complained  on  the  table  that  she  had  a  sore  foot,  and  was 
sometimes  laid  up  for  months ;  she  exhibited  her  foot ; 
Leignez  was  present ;  the  competition  for  the  negroes  was 
59 
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between  Leignez  and  Ohisolm ;  the  boys  constituted  the 
great  value  of  the  lot;  Chisolm  I  id  $365  apiece.  The 
terms  of  the  sale  were  one  half  cash,  the  balance  in  twelve 
months,  and  that  until  the  papers  were  perfected,  neither 
cash  nor  interest  would  be  required.  On  the  21st  of  May, 
Mr.  McClure,  the  clerk  of  Mr.  Kunhardt,  who  acted  as  the 
agent  of  the  defendant,  came  to  witness  and  said  that  he 
had  come  to  tender  back  the  negroes ;  he  complained  that 
the  title  to  Pembroke  was  not  perfect,  and  that  Judy  was 
unsound.  Witness  refused  to  receive  them  back  for  the 
estate,  but  agreed  to  receive  the  negroes  subject  to  the  de- 
fendant's orders,  rather  than  they  should  be  turned  into  the 
street,  and  he  did  so  receive  them.  Gn  the  7th  of  June, 
witness  tendered  the  negroes  to  the  defendant,  stating  that 
the  title  had  been  perfected  to  Pembroke ;  witness  here 
produced  and  proved  the  notice  of  re-sale  in  writing,  dated 
June  10th,  184S  ;  the  resale  was  advertised  for  June  17th; 
the  notice  of  resale  was  published  in  the  papers  and  ap- 
peared in  a  paper  of  the  17lh  ;  the  terms  of  the  re-sale 
were  the  same  as  of  the  first  sale ;  they  were  re-sold  at 
$325  apiece;  making  in  all  the  sum  of  $2,295,  charges 
for  feedine,  expenses,  &c.,  $87  42,  nett  sales  $2167  68. 
The  entries  produced  in  his  books  were  made  on  the  day 
of  sale  ;  are  the  original  entries  ;  he  stated,  at  the  first  sale, 
on  the  table,  that  Judy  had  a  sore  leg,  and  that  Pembroke 
complained  of  a  pain  in  his  arm ;  Judy  had  on  stockings; 
can't  saw  that  Leignez  was  present  when  he  made  these 
declarations ;  sold  them  as  Pembroke  and  wife  and  chil- 
dren as  a  lot ;  stated  she  was  a  cook  ;  at  the  resale  he  sold 
them  on  account  of  the  former  purchaser ;  he  tendered  the 
title  of  the  plaintiff  as  administratrix  to  the  negroes  ;  they 
brought  a  very  good  price ;  the  negroes  between  the  sale 
and  re-sale  while  not  in  defendant's  possession,  were  sup- 
ported by  the  plaintiff.  The  re-sale  was  advertised  on  the 
10th  or  11th,  and  the  sale  took  place  on  the  17th.  The 
condition  of  the  property  is  generally  stated  at  the  sale ; 
witness  was  instructed  not  to  warrant,  but  to  state  the  con- 
dition of  the  negroes,  which  he  did. 

Henry  S.  Hall  is  the  clerk  of  Mr.  Blum  ;  was  present 
at  the  sale  of  the  negroes;  they   were  knocked  down  to 
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defendant  at  $370  each ;  they  went  into  defendant's  pos- 
session. Blum  said  he  did  not  feel  authorized  to  warrant 
the  negroes  J  the  purchasers  were  invited  to  enquire  ;  Judy- 
said  she  had  a  sore  leg,  and  Pembroke  a  sore  arm ;  this 
Blum  declared  to  be  so.  Judy  complained  at  the  time 
titles  were  tendered  to  defendant,  on  the  7th  of  June ;  de- 
fendant said  he  had  nothing  to  do  with  it,  and  referred  to 
Mr.  Kunhardt  to  act  for  him.  Witness  took  down  the 
sales  in  his  book  ;  Mr.  Blum  also  kept  a  book  of  sales  ; 
considered  them  both  correct.  Judy  complained  of  hav- 
ing been  laid  up  for  a  time,  but  said  she  had  been  better 
for  twelve  months  past,  so  as  to  cook  for  her  owners. 

Jacob  F.  Schirmer]  witness  has  received  the  whole 
purchase  money  of  Pembroke,  that  is,  the  price  agreed  to 
be  paid  at  the  first  sale,  as  guardian  of  Thaddeus  Street 
Boinest,  and  has  invested  it ;  witness  acting  in  behalf  of 
his  sister,  the  plaintiff,  charged  Blum  to  give  notice  that 
Judy  had  a  sore  leg,  but  to  what  extent  he  did  not  know ; 
Blum  stated  at  the  sale  that  she  had  a  sore  leg  ;  he  instruc- 
ted Blum  not  warrant;  Blum  stated  publicly,  that  Judy 
had  a  sore  leg ;  witness  knows  nothing  of  Pembroke's  in- 
firmity ;  witness  could  not  find  the  original  bill  of  sale  for 
Pembroke;  immediately,  when  found,  discovered,  to  his 
surprise,  that  it  had  been  made  out  in  the  name  of  Thad- 
deus Street  Boinest ;  he  is  now  a  little  over  sixteen.  Ever 
since  Pembroke  was  purchased  by  Mr.  Boinest  from  Pre- 
vost  in  1835,  he  had  been  regarded  as  the  property  of  Mr. 
Daniel  Boinest,  who  had  always  paid  taxes  for  him  as  his 
own.  Witness  has  been  appointed  guardian  of  Thaddeus 
Street  Boinest ;  after  the  second  sale,  he  received  the  whole 
amount  of  purchase  money  of  the  first  sale  for  Pembroke; 
at  the  second  sale  he  gave  a  bill  of  sale  of  Pembroke  as 
gliardian  of  T.  S.  Boinest.  The  bill  of  sale  was  made  for 
the  purpose  of  tendering  title  to  Leignez  ;  he  received  the 
purchase  money  of  Pembroke  as  guardian  of  T.  S.  Boin- 
est. The  bill  of  sale  referred  to  was  here  produced  in 
evidence,  also  the  bill  of  sale  from  Prevost  to  T.  S.  Boin- 
est, dated  31st  March,  1835,  and  certain  proceedings  in 
equity  consisting  of  a  petition  on  the  29th  of  May,  1846, 
and  a  decree  for  the  sate  of  Pembroke ;  letters  of  guar- 
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dianship  to  Schirmer,  bearing  date  the  3d  of  June,  were 
also  produced. 

Dr.  E.  C,  Oeddings ;  witness  examined  Judy  shortly 
after  the  defendant's  purchase;  found  her  leg  much  swol- 
len ;  ulcerated;  seemed  of  long  standing;  in  his  opinioa 
rendered  her  unsound ;  if  the  ulcer  were  suddenly  stopped, 
might  endanger  her  life  ;  examined  Pembroke ;  he  had  a 
tumouF  in  one  of  his  arms  ;  couid  not  be  cured  without 
an  operation  ;  the  tumour  is  an  inconvenience.  The  sore 
on  Judy's  leg  is  at  the  ancle  ;  is  easily  visible  ;  as  long  as 
the  sore  continues  open,  does  not  endanger  her  life,  but  in- 
capacitates from  work.  Pembroke  could  be  cured  by  on 
operation ;  would  not  call  it  (i.  e.  the  operation)  danger- 
ous ;  the  ulcer  on  Judy  is  3-4  of  an  inch  in  diameter ;  she 
is  about  40  years  of  age.  If  Judy  were  put  to  work  as  a 
cook,  she  would  suffer  very  much  from  the  sore. 

His  Honor  the  Recorder  instructed  the  jury,  that  upon  a 
sale  of  negroes,  where  there  was  no  fraud  or  conceal naent, 
and  where  a  fair  disclosure  or  exhibition  to  the  purchaser 
of  the  alleged  ailments  or  defects,  if  any  there  were,  was 
made  by  the  seller  at  the  time,  accompanied  with  an  ex- 
press refusal  to  warrant  the  soundness,  the  law  would  not 
imply  a  warranty,  however  fair  or  high  the  price  paid  for 
the  property  miglit  be.  That  therefore,  if  the  jury  believed 
from  the  evidence  in  this  case,  that  there  was  no  fraud  or 
concealment  in  the  sale  by  Blum,  and  that  a  fair  disclosure 
or  exhibition  of  the  alleged  ailments  or  defects  of  Judy  and 
Pembroke  were  made  at  the  sale,  and  that  Blum  gave  ex- 
press notice  that  he  would  not  warrant  the  soundness  of 
the  negroes,  they  would  be  bound  to  consider  the  sale  to 
Leignez  as  made  without  any  warranty  of  soundness;  and 
that  consequently  the  alleged  defects  as  to  soundness  in 
Pembroke  and  Judy,  furnished  no  ground  for  his  refusal 
to   comply    with   the  contract  of  purchase   on   his  part. 

With  regard  to  the  alleged  defect  in  the  title  to  Pem- 
broke, he  instructed  the  jury  that  in  his  opinion  the  seller 
was  entitled  to  a  reasonable  time,  under  the  circumstances 
of  this  case,  in  which  to  cure  the  defect ;  and  that  if  they 
were  satisfied  this  defect  was  cured  within  a  reasonable 
time  by  the  proceedings  had  in  equity,  the  appointment  of 
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Scbirmer  as  guardian,  and  the  execution  and  tender  of  his 
bill  of  sale  for  Pembroke,  it  furnished  no  ground  of  de- 
fence on  the  part  of  Leignez,  and  that  he  was  answerable 
in  damages  for  the  loss  sustained  by  the  plaintiff.  In  this 
connection  he  remarked  that  it  did  not  seem  very  material 
to  the  defendant,  so  that  he  got  a  good  title  t:i  the  negro 
Pembroke,  through  the  procurement  of  the  plaintiff,  that 
the  title  should  necessarily  be  technically  derived  from 
her  ;  and  there  appeared  to  be  little  or  no  ground  of  ap- 
prehension of  loss  or  damage  to  the  defendant,  on  account 
of  the  supposed  defect,  as  he  had  the  implied  warranty,  and 
might  have  had  the  express  warranty  of  title  of  the  plain- 
tiff, incorporated  in  the  bill  of  sale,  as  an  indemnity  and 
security  against  any  future  injury  on  this  account.  In  re- 
gard to  the  tender  made  to  Blum  the  auctioneer,  he  ex- 
pressed the  opinion,  that  where  an  auctioneer  was  employ- 
ed to  effect  a  sale,  as  in  this  case,  for  a  known  principal 
living  on  the  spot,  and  a  sale  had  been  effected  by  him, 
and  the  property  delivered  to  the  purchaser,  that  a  tender 
back  of  the  property,  on  the  ground  of  unsoundness  or 
want  of  title,  should  be  made  to  the  principal  and  not  to 
the  auctioneer,  to  warrant  or  sustain  a  rescission  of  the  con- 
tract. He  further  charged  the  jury  upon  the  evidence  as 
to  the  re-sale,  that  no  particular  time  of  notice  was  requir- 
ed by  law,  to  sustain  a  right  of  action  in  behalf  of  the 
principal  or  owner  of  the  property. sold,  but  only  such  no- 
tice as  would  be  considered  reasonable  under  the  circum- 
stances ;  and  that  if  they  were  satisfied  that  such  notice 
had  been  given  in  this  case,  it  was  sufficient,  although 
short  of  seven  days  ]  at  the  same  time  he  called  the  atten- 
tion of  the  jury  to  the  evidence,  especially  that  of  Mr. 
Blum,  upon  which  they  would  decide  whether  the  seven 
days  notice  had  not  in  fact  been  given,  as  the  re-sale  ap- 
peared to  have  been  advertised  on  the  10th  or  11th  of 
June,  to  take  place  on  the  17th.  The  jury  found  a  verdict 
for  the  plaintiff  for  $402  42. 

The  defendant  appealed,  and  now  moved  for  a  new  trial, 
on  the  following  grounds : 

1.  That  his  Honor  erred  in  charging,  that  the  law  never 
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implies  a  warranty  where  the  vendor  says  he  will  not  war- 
rant. 

2.  That  his  Honor  erred  in  charging  that  no  rescission  of 
a  contract  (even  before  the  sale  is  completed  by  the  pay- 
ment of  the  purchase  money,)  can  be  made  by  tendering 
or  delivering  the  property  to  the  auctioneer. 

3.  That  the  court  instructed  the  jury  that  as  the  title  of 
Pembroke  was  bad,  and  in  Tbaddeus  Street  Boinest,  still 
the  plaintiff  had  a  reasonable  time  to  cure  said  defect,  aod 
that  the  purchaser  had  no  right  to  repudiate  the  contract 
upon  the  discovery  of  the  defect  of  the  title. 

4.  That  notice  of  re-sale  need  not  be  under  the  vendae 
Act,  and  that  the  seven  days  was  not  necessary,  but  only  a 
reasonable  time. 

5.  That  Mrs.  M.  Boinest  has  a  title  in  the  negro  Pem- 
broke, so  as  to  support  this  action,  although,  at  the  re-sale, 
Jacob  F.  Schirmer  gave  title  in  his  own  name,  as  guardian 
of  Thaddeus  Street  Boinest,  to  the  purchaser,  and  there 
was  no  evidence  of  transfer  from  him  to  Mrs.  M.  Boinest. 

6.  Because  his  Honor  charged,  that  if  the  negro  Pem- 
broke was  sold  as  the  property  of  the  estate  of  Boinest, 
and  turned  out  to  be  the  property  of  Thaddeus  Street 
Boinest,  or  of  his  guardian,  Jacob  P.  Schirmer,  neverthe- 
less, the  purchaser  was  bound  to  take  the  title  of  Thaddeus 
Street  Boinest,  or  of  his  guardian  Jacob  F.  Schirmer,  not- 
withstanding the  representation  that  the  negro  was  sold  as 
the  estate  of  Daniel  Boinest. 

Kunhardty  for  the  motion. 
Porter^  contra. 

Curia,  per  Frost,  J.     On  the  first  ground  of  appeal, 
here  can  be  no  doubt  that  an  express  declaration  that 
the  seller  will  not  warrant,  effectually  precludes  any  im- 
plied contract ;   Caldwell  vs.  Porcher^  2  McM.  329;  Mc- 
Lean vs.  Ex'ors.  of  Green^  2  McM.  17. 

The  second  ground  affirms  that  the  auctioneer  may 
rescind  a  contract  of  sale  made  through  his  agency ;  or  at 
least,  that  he  may,  before  the  sale  is  completed  by  the  pay- 
ment of  the  purchase  money.  Even  the  more  limited  al- 
ternative presented  in  this  ground,  cannot  be  maintained. 
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An  auctioner  is  an  agent  to  effect  a  sale.  As  soon  as  the 
sale  is  effected,  his  agency  ceases.  If  he  has  pursued  his 
instructions,  he  is  in  no  manner  liable  for  the  execution  of 
the  contract,  and  can  neither  add  to,  nor  take  from,  the 
terms  and  conditions  the  principal  has  prescribed.  His 
intervention  was  only  employed  to  make  the  sale,  and  is 
withdrawn  as  soon  as  that  is  done,  and  the  rest  is  left  to 
the  parties.  In  Nelson  vs.  Albridge,  3  Eng.  C.  L.  R.  419, 
an  auctioner  had  sold  a  horse  of  the  plaintiff,  and  took  him 
back  from  the  purchaser  without  payment  of  the  deposit, 
on  his  complaint  that  the  horse  did  not  answer  the  descrip- 
tion in  the  advertisement.  For  this,  the  auctioneer  was 
held  liable.  Best,  C.  J.  said  ^'  it  was  the  duty  o^  the  auc- 
tioneer to  sell,  and  not  to  rescind,  to  do  and  not  to  undo  ; 
and  the  law  would  imply  a  contract,  on  his  part,  to  dis- 
charge his  duty ;"  and  the  plaintiff  had  a  verdict. 

The  fourth  ground  of  appeal  excepts  to  the  instruction 
of  the  Recorder  to  the  jury,  that  on  the  re-sale  in  this  case, 
no  definite  time  of  notice  was  required  by  law  to  support 
an  action  by  the  owner  of  the  property  sold,  but  only  such 
notice  as  would  be  considered  reasonable  under  the  cir- 
cumstances. 

At  common  law,  independently  of  the  vendue  Act  ol 
1785,  the  vendor  may  sue  for  the  price  of  goods  sold,  if 
the  vendee  fails  or  refuses  to  comply  with  the  terms  of  sale ; 
or  he  may  proceed  for  damages  for  the  breach  of  the  con- 
tract. 

It  is  the  common  usage,  if  the  purchaser  refuses  to 
comply  with  his  contract,  and  the  seller  prefers  to  proceed 
for  damages,  rather  than  for  the  price,  to  sell  the  goods  on 
account  and  at  the  risk  of  the  purchaser,  and  sue  for  the 
deficiency  on  the  re-sale.  The  practice  is  advantageous  to 
the  vendee,  in  case  the  goods  are  declining  in  value,  or 
are  of  a  perishable  nature ;  and  affords  security  to  the 
vendor,  against  any  impaired  value  or  destruction  of  his 
lien,  and  the  insolvency  of  the  vendee.  In  almost  every 
instance  of  the  sale  of  horses  and  negroes,  this  course  is 
pursued  when  the  purchaser  refuses  to  comply  with  the 
contract,  or  seeks  satisfaction  from  the  seller,  on  account  of 
his  deceit  or  breach  of  warranty.     If  the  vendor  claims 
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the  price  of  the  chattels,  he  cannot,  consistently  with  such 
demand,  dispose  of  the  goods  to  another  ;  but  if  he  only 
claims  damages  for  the  breach  of  the  contract,  it  is  not  ne- 
cessary that  he  should  retain  the  goods.  He  merely  alleges, 
that  a  valid  contract  was  made  by  the  purchaser,  which 
has  not  been  performed,  and  that  he  has  sustained  damage 
in  consequence.  In  Maclean  vs,  Dunn  and  Watkinsj  16 
Eng.  C.  L.  R.  129,  and  Jackson  vs.  Watts,  1  M'C.  288,  it 
was  ruled,  that  when  the  purchaser  of  goods  refuses  to 
take  them,  the  vendor,  by  reselling  the'm,  does  not  rescind 
the  contract,  nor  preclude  himself  from  recovering  damages 
for  the  breach  of  it.  The  time  of  resale  is  not  limited  by 
law,  further  than  that  it  be  reasonable  with  respect  to  the 
vendee,  in  giving  him  an  opportunity  to  comply,  and  with 
respect  to  the  sale  of  the  eoods,  that  the  fair  value  may  be 
realized.  Such  re-sale  affords,  generally,  satisfactory  proof 
of  the  loss  sustained  by  the  vendor,  in  the  non-performance 
of  his  contract  by  the  vendee.  It  is  not  conclusive  evi- 
dence ;  though,  if  the  re-sale  be  fairly  made,  the  jury 
will  generally  make  the  deficiency  the  measure  of  dam- 
ages. 

The  vendue  Act  of  1785,  4  Stat.  672,  provides  that  every 
person  who  shall  purchase  any  real  or  personal  property, 
at  any  public  sale  in  this  State,  which  sale  shall  be  entered 
in  the  books  of  the  vendue-master,  as  required  by  the  Act, 
and  who  shall  refuse  to  comply  with  the  conditions  of  sale, 
within  seven  days  thereafter,  shall  be  liable  for  all  losses 
thereon  to  the  original  owner ;  and  for  the  more  speedy  as- 
certaining of  such  losses,  the  vendue-master  is  authorized 
to  re-sell  the  property  on  the  original  conditions,  giving 
seven  days  notice  of  the  sale  ;  and  whatever  deficiency 
shall  happen  on  such  re-sale,  the  vendue-master  shall  re- 
cover at  the  first  court,  from  the  defaulting  purchaser, 
with  the  commissions  and  other  expenses  attending  the 
sale ;  and  for  expediting  such  recovery,  the  Judges  of  the 
Common  Pleas  are  empowered  to  make  such  summary  rules 
and  orders  as  may  tend  to  expedite  the  causes,  notwith- 
standing the  writ  or  process  may  be  made  returnable  at 
any  day  after  the  time  appointed  for  the  holding  of  the 


Charleston,  January,  1846.  473 

court  at  which  such  causes  may  be  tried ;  and  no  judg- 
ment shall  be  arrested  for  any  error  in  the  proceeding. 

This  statute  introduces  a  special  remedy,  as  well  for  as- 
certaining as  for  recovering  damage*  for  non<compliance 
with  the  conditions  of  an  auction  sale.  It  ascertains  and 
fixes  the  damages  to  be  the  deficiency  which  may  happen 
on  the  re-sale ;  and  gives  the  vendue-master  an  action  to 
recover  them.  No  action  is  given  to  the  owner.  It  would 
be  contrary  to  the  well  settled  rules  for  the  construction  of 
statutes,  to  maintain  that  the  Act  compels  the  owner  to 
resort  to  the  remedy  it  provides,  and  deprives  him  of  his 
common  law  rights  and  remedies  against  a  purchaser  who 
does  not  comply  with  the  terms  of  sale.  That  such  has 
not  been  the  construction  appears  from  the  very  many 
cases  in  which  the  owner  brings  the  action  in  his  own 
name,  and  is  conceded  in  this  case,  when  no  exception  is 
taken  to  the  owner  being  the  plaintiff.  Since  the  action 
by  the  owner  is  not  given  by  the  statute,  and  he  cannot 
and  does  not  use  the  special  remedy  it  provides,  he  is  not 
required  to  comply  with  its  conditions.  The  exception, 
then,  that,  in  this  case,  seven  days  notice  of  the  re-sale 
was  not  given,  even  if  that  were  the  fact,  would  have  no 
application. 

The  construction  which  gives  to  the  vendue-master, 
alone,  a  right  of  action,  under  this  statute,  is  confirmed  by 
the  eighty-ninth  rule  of  court,  made  in  pursuance  of  the 
power  conferred  on  the  Judges  by  the  Act,  to  adopt  rules 
and  regulations  for  expediting  the  progress  of  the  suit. 
The  rule  is  confined  to  "  actions  already  commenced  or  to 
be  commenced  by  vendue-masters,  under  the  Act  of  1786, 
against  purchasers  at  their  sales."  That  the  owner  is  not 
deprived  of  his  common  law  remedies,  is  supported  by  the 
greatest  authorities  : — "  although  a  statute  does  not  take 
away  the  common  law,  it  is  nevertheless  binding ;  and  a 
party  may  take  his  election  to  proceed  under  the  statute, 
or  at  common  law ;"  2  Inst.  200.  If  a  new  remedy  be 
given  by  statute  in  a  particular  case,  this  shall  not  be  ex- 
tended to  alter  the  common  law,  in  any  other  than  that 
case  ;  Fosters  case,  11  Rep.  69.  "  When  a  statute  alter? 
the  common  law,  the  meaning  shall  not  be  strained  beyond 
60 
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the  words  ;  except  in  cases  of  public  utility,  when  the  end 
of  the  act  appears  to  be  larger  than  the  enacting  words." 

The  next  objection  is,  that  the  jury  were  instructed, 
that  under  the  circuiBstances  of  this  case,  the  plaintiff  had 
a  reasonable  time  within  which  to  cure  the  defect  of  title 
to  one  of  the  slaves. 

The  terms  of  the  sale  were,  one  half  cash,  and  the  bal- 
ance payable  in  twelve  months ;  and  fhat,  until  the  papers 
were  perfected,  neither  cash  nor  interest  would  be  required. 
This  was  notice  to  the  purchaser,  that  some  time  might  be 
necessary  to  the  completion  of  the  sale,  by  the  delivery  of 
the  papers.  In  seventeen  days  after  notice  to  the  plaintif 
of  the  defendant's  objection  to  the  title,  it  was  perfected, 
and  the  negroes  tendered  to  the  defendant.  This  the  jury 
have  found  to  be  reasonable  time.  Time  does  not  appear 
to  have  been  material  to  the  contract.  The  purchase  was 
not  of  the  ordinary  subjects  of  merchandize  and  speculft- 
tion,  and  the  defendant  has  not  shewn  that  he  suffered  any 
prejudice  by  the  delay. 

The  only  remaining  ground  of  appeal  is,  that  the  plain- 
tiff tendered  to  the  defendant  a  bill  of  sale,  from  the  gua^ 
dian  of  the  infant  to  whom  one  of  the  slaves  belonged, 
and  not  her  own  bill  of  sale.  No  objection  is  made  to  the 
sufficiency  of  the  title,  nor  to  the  effect  of  the  bill  of  sale 
to  transfer  to  the  defendant  a  perfect  right  to  the  slave.  It 
is  only  objected,  that  the  bill  of  sale  was  not  immediate 
from  the  plaintiff.  It  is  sufficient,  if  the  vendor  procures 
a  good  title  to  be  made  to  the  vendee,  for  the  subject  of  the 
contract.  If  one  agrees  to  sell  another's  property,  without 
any  authority  to  do  m^  and  the  owner  confirms  and  offers 
to  execute  the  agreement,  the  vendee  cannot  refuse  to  pe^ 
form  his  contract,  because  the  vendor,  at  the  time  he  made 
the  contract,  had  no  authority  from  the  owner  to  make  it 
The  subsequent  ratification  confirms  the  authority,  ab 
initio,  and  validates  the  contract.  It  was  so  held  in  Jfa- 
clean  vs.  Dunn  4*  Watkina,  before  cited.  The  motion  is 
refused. 

Richardson,  O'Neall,  Evans,  Butler  and  Ward- 
law,  J  J.  concurred. 


Charleston,  January,  1846.  475 

John  S.  Jones  vs.  Blum  ^  Cobia. 

'fhe  defendants  became  the  indorsers  of  J  S,  owner  of  the  Brig 
Hayne,  and  for  the  purpose  of  protecting  their  indorsements,  J  8  trans- 
ferred to  them,  by  surrendering  the  old  register  and  taking  oat  a  new 
one  in  their  names,  the  legal  title  to  the  Hayne.  J  S,  for  some  time  af- 
terwards, used  and  navigated  the  Hayne  for  bis  own  exclusive  bene- 
fit, and,  during  the  time  that  he  so  used  her,  supplies  were  furnished 
by  the  plaintiff  for  her  use,  for  which  this  action  was  brought  Held 
that,  if  the  supplies  were  furnished  on  the  credit  of  J  S  alone,  the 
defendants  were  not  liable;  and  that,  in  order  to  explain  the  nature  of 
J  S's  possession,  and  shew  why  it  was  that  he  was  vsing  the  Hayne 
as  his  own,  it  wascompetent  to  shew  by  parol,  that  the  transfer  of  the 
title  was  in  the  nature  of  a  mortgage  to  secure  the  defendants  as  the 
indorsers  of  J  S. 

In  general,  the  owner  is  liable  for  all  supplies  furnished  his  ship, 
because,  in  most  cases,  she  is  navigated  for  bis  benefit,  and  this  in 
general  is  to  be  presumed,  unless  the  contrary  appear.  But  where 
it  is  clearly  proved  that  the  legal  owner  has  no  interest  in  her 
freights,  that  she  is  navigated  under  the  entire  control,  and  for  the 
exclusive  benefit  of,  another  person,  such  person  pro  hoc  vice  is  the  .' 
owner,  and  if  upon  his  individual  credit  the  supplies  are  furnished, 
then  the  owner  is  not  liable.  In  such  case  the  question  is,  to  whom 
was  the  credit  giyen  ? 

Before  Evans,  J.  at  Charleston^  Fall  Term^  1846. 

The  report  of  the  presiding  Jutdge  is  as  follows*  i 

"  Prior  to  4th  May,  1842,  James  M.  Stocker  was  the  i 
owner  of  the  Brig  Hayne,  employed  in  the  navigation  be- 
tween Charleston  and  Cuba.  About  that  time  Stocker's 
affairs  became  embarrassed,  and  his  credit,  at  fhe  Banks, 
was  shaken,  although  be  was  not  (as  he  said)  insolvent. 
To  enable  him  to  xarry  on  his  business,  he  applied  to 
Blum  <ft  Cobia,  (who  were  already  on  his  paper  for  about 
^2)600,)  to  become  his  indorsers  for  a  further  sum,  and  by 
way  of  security,  proposed  to  transfer  the  'Hayne'  to  tbem^ 
This  could  only  be  done,  according  to  the  practice  of  the 
eustom  house,  by  the  surrender  of  the  old  register  and 
faking  out  a  new  one  in  the   name  of  Blum  &  Cobia^     [ 


^ 


476  Jones  vs.  Blum  &  Cobia. 

which  was  accordingly  done,  but  it  was  well  understood 
that  this  was  a  mere  security  to  protect  their  indorsements, 
and  was  to  affect  the  title  of  Stocker  only  in  the  eveDt 
that  the  notes  indorsed  by  them  for  Stocker  were  unpaid. 
After  this  transaction,  the  business  of  the  Hayne  went  on 
as  before  ]  Stocker  purchased  all  the  supplies,  employed 
the  brig  as  before  for  his  own  use ;  appointed  the  officers 
and  received  all  the  freights  and  profits  ;  the  defendants  in 
no  way  interfering  or  deriving  any  benefit  from  her-  In 
January,  Stocker  failed  whilst  the  brig  was  at  sea,  and  on 
her  return  the  defendants  took  possession,  as  they  had 
then  become  liable,  and  perhaps  had  paid  the  indorsed  notes, 
amounting  to  upwards  of  $6000. 

"Before  the  transfer  of  the  Hayne  by  changing  her 
register,  the  plaintiff  had  furnished  supplies  for  her  from 
time  to  time,  and  continued  to  so  after  the  transfer.  The 
charges  were  made  thus  : — "  Brig  Hayne,  master  &  own- 
ers, Dr."  The  plaintiff  had  also  a  demand  on  Stocker 
for  supplies  for  the  brig  Thames.  These  demands  were 
presented  to  Stocker,  as  personal  liabilities,  and  on  the  6th 
August  he  gave  his  note  for  the  whole  amount,  which 
was  subsequently  renewed  and  reduced  to  $850.  In  Oc- 
tober the  Hayne  returned  into  port  dismasted  and  had  to 
be  refitted.  The  plaintiff,  Jones,  applied  to  Stocker,  and 
offered  to  furnish  what  was  needed  in  his  line  for  her,  and 
after  some  negociation  about  the  terms  and  mode  of  pay- 
ment, Stocker  agreed  to  buy  from  him.  This  account 
was  settled  by  Stocker's  note  at  four  months,  dated  2d. 
November. 

"  On  the  trial,  the  question  was,  whether  Blum  &  Cobia 
were  liable  for  the  amounts  against  the  Hayne  which  had 
accrued  subsequently  to  the  4th  May.  On  the  part  of  the 
defendants,  Stocker,  who  had  taken  the  benefit  of  the  bank- 
rupt Act,  was  examined.  He  said  he  was  the  owner  of 
the  brig  Hayne  from  July,  1841,  and  from  that  time  up  to 
the  last  of  January,  1843,  had  the  entire  and  exclusive 
management  of  her.  He  appointed  her  captain,  furnished 
her  supplies  and  received  her  freights.  He  had  dealings 
tvith  the  plaintiff  for  years.  He  contracted,  personally,  for 
her  supplies,  and  the  credit  was  given  to  hitn  alone. 
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"  He  contiDued  to  sail  ihe  Hayne  for  his  own  exclusive 
benefit,  up  to  the  time  the  defendants  took  her  out  of  his 
possession,  about  the  1st.  February,  1843.  They  were 
never  consulted  about  the  management  of  her,  and  no  one 
but  himself  was  ever  applied  to  for  payment  for  her  sup- 
plies. The  plaintiff's  accounts  were  rendered  to  him  in 
this  form : 

J.  M.  Stocker  to  J.  S.  Jones Dr. 

To  amount  of  Brig  Hayne's  account, 
«         "  **     Thames'      " 

"  I  charged  the  jury,  that  the  private  understanding  be- 
tween Stocker  and  the  defendants,  that  the  transfer,  by  a 
change  of  her  register,  should  only  operate  as  a  mortgage, 
could  not  affect  the  plaintiff's  right  to  recover.  He  was 
the  legal  owner  so  far  as  all  other  persons  were  concerned^ 
and  subject  to  all  the  liabilities  of  ownership. 

"  2.  That,  in  general,  the  owner  was  liable  for  all  sup- 
plies furnished  his  ship,  because,  in  most  cases,  she  was 
navigated  for  his  benefit ;  and  this  would,  in  general,  be 
presumed,  unless  the  contrary  appeared.  But  where  it 
was  satisfactorily  proved  that  the  legal  owner  had  no  in- 
terest in  her  freights,  that  she  was  navigated  under  the 
entire  control  and  for  the  exclusive  benefit  af  another, 
such  person  pro  hac  vice  would  be  owner,  and  if  upon  his 
individual  credit  the  supplies  were  furnished,  then  the 
legal  owner  was  not  liable.  The  question  in  such  cases  is, 
as   is   said   by   Chancellor   Kent    in    his   Commentaries, 


'to  whom  was  the  credit  given  ?' 


''  The  admission  of  evidence  to  shew,  that  although,  by 
the  change  of  register,  the  defendants  became  the  legal 
owners  of  the  Hayne,  yet  by  a  private  agreement  with 
Stocker,  they  were  only  mortgagees,  was  objected  to  at  the 
trial,  but  I  allowed  it,  as  I  then  stated,  not  to  explain^  or 
vary,  or  contradict  the  legal  effect  and  construction  of  the 
bill  of  sale  or  register  of  the  ship,  but  to  shew  the  nature 
of  Stocker's  possession,  and  to  shew  why  it  was  that  he 
was  using  and  navigating  the  defendants'  ship  for  his  own 
use  and  benefit,  and  that  pro  hac  vice  he  was  the  owner. 

"  The  jury  found  for  the  plaintiff  $27,50,  that  part  of  the 
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account  which  had  accrued  after  the  Hayne  returned  into 
port,  when  the  defendants  took  possession." 

The  plaintiff  appealed,  and  now  moved  for  a  new  trial, 
on  the  following  grounds. 

1.  Because  his  Honor  admitted  the  testimony  of  Mr. 
Stocker  and  Mr.  Lord,  to  explain,  vary  and  contradict  the 
bill  of  sale  from  Stocker  to  the  defendants. 

2.  Because  his  Honor  charged  the  jury,  that  if  the 
plaintiff  gave  credit  to  Stocker,  the  defendants  were  not 
liable ;  whereas,  it  is  respectfully  submitted,  that  his  Hon- 
or should  have  charged  that  if  the  plaintiff  gave  credit  to 
the  owner  (whoever  he  might  be)  and  believing  Stocker 
to  be  the  owner,  gave  credit  to  him,  the  defendants  were 
liable. 

F.  D.  Richardson^  for  the  motion. 
Memminger,  contra. 

Curia,  per  Evans,  J.  In  the  case  of  Ckamplin  vs. 
Butler,  18  Johns.  R.  169,  it  was  decided  that  although  the 
legal  estate,  according  to  the  papers;  was  in  one  persoo, 
yet  it  was  admissible  to  shew  by  parol,  a  collateral  agree- 
ment that  he  was  only  a  mortgagee,  and,  as  such,  not  liable 
until  he  took  possession  ;  which  Chancellor  Kent  seems  to 
think  is  the  law,  according  to  the  American  authorities, 
and  is  clearly  the  law  of  New  York.  But  the  parol  evi- 
dence was  not  in  this  case  received  for  that  purpose,  and 
it  is  not  intended  to  express  any  opinion  as  to  the  correctp 
ness  of  the  decision  in  that  case. 

In  the  charge  of  the  circuit  Judge,  the  jury  were  in- 
structed that  the  defendants  were  to  be  regarded  as  the 
legal  owners  of  the  Hayne,  and,  as  such,  would,  in  general, 
be  liable,  but  that  circumstances  might  exist  which  would 
exempt  them  from  this  liability,  as  if  the  vessel  was  naviga- 
ted by  Stocker  for  his  own  exclusive  benefit,  and  the  gooids 
were  furnished  on  his  contract,  and  on  his  individual 
credit.  If  this  was  correct,  as  I  shall  hereafter  shew,  then 
the  facts  and  circumstances  attending  Stocker's  possession 
may  be  proved,  in  order  to  shew  that  the  defendants  were 
not  liable.  If  the  rule  of  law  was  inflexible,  that  the 
owners  are  liable  at  all  events,  then  there  would  be  some 
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force  in  the  objection  made  to  the  evidence  received  in  this 
case,  but  the  objection  would  be  rather  that  it  was  irrele- 
vant than  that  it  violated  the  rule  of  law,  that  parol  evi- 
dence was  inadmissible  to  vary,  or  alter,  a  written  contract. 
In  the  case  of  Leonard  vs,  Huntington^  16  Johns.  R.  301,  I 
it  was  admitted  by  that  learned  lawyer,  T.  A.  Emmet,  that 
the  legal  owner  "was  not  liable  where  credit  had  been  given 
to  some  other  person,  or  where  some  act  or  contract  could 
be  shewn  which  prevents  the  liability  of  the  owner. 

It  was  for  this  purpose  that  the  evidence  was  received 
in  this  case,  to  shew,  as  the  presiding  Judge  says  in  his 
report,  why  it  was  that  Stocker  was  navigating  the  Hayne 
as  bis  own,  for  his  own  exclusive  benefit,  and  under  his 
own  exclusive  control ;  and  as  a  consequence  of  this,  he 
was  pro  hac  vice  the  owner,  and,  as  such,  alone  liable  for 
the  goods  which  had  been  furnished  by  the  plaintiff  on  the 
contract  and  the  individual  credit  of  Stocker.  The  ob- 
jection is,  that  the  written  evidence  of  title  is  contradicted 
by  the  parol,  but  the  facts  proved  do  not  contradict  the 
written  evidence.  The  agreement  that  Stocker  should 
retain  the  possession  and  use  the  ship  as  his  own,  and 
that,  if  he  paid  up  the  debts  for  which  the  defendants 
were  liable,  the  Hayne  should  be  his  again  (for  that  is  the 
effect  of  the  agreement)  does  not  alter  or  vary  the  written 
contract,  but  is  consistent  with  it.  In  the  case  of  Leon- 
ard vs.  Huntington,  the  defendant  had  sold  the  ship  to 
Bingham,  but  was  not  to  make  a  title  until  the  price  was 
paid.  The  plaintiffs  had  repaired  the  ship  in  a  foreign . 
port  at  the  request,  and,  as  it  seemed,  on  the  credit,  of . 
Bingham.  The  legal  title  was  in  the  defendant,  and  the  > 
register  stood  in  his  name.  He  was  allowed  to  prove, . 
without  objection,  all  the  facts  of  the  case,  to  shew  that 
Bingham,  and  not  he,  was  liable  for  the  repairs.  For  the 
same  reason  the  evidence  in  this  case  was  received.  I 
thought  at  the  trial,  and  still  think,  it  was  properly  received 
for  the  purpose  above  stated. 

On  the  other  question,  whether  the  defendants  were 
liable  merely  because  they  were  the  legal  owners,  little 
need  be  said.  The  case  of  Leonard  vs.  Huntington 
shews  that  where  the   work  was  done  on  the  credit   of 


/ 


480  Jones  vs.  Blum  &  Gobia. 

another,  the  legal  owner  is  not  liable.     In  James  vs.  Bix- 

by^  11  Mass.  R.  34,  where  repairs  were  done  in  a  foreign 

port,  on  the  credit  and  at  the  request  of  the  consignee,  the 

legal  owner  was  held  not  to  be  liable.     In  that  case,  as  in 

if    this,  the  bill  had  been  rendered  and  notes  taken  from  the 

I    persons  with  whomihe  contracts  had  been  made.     But  the 

I    third   ground  of  appeal  goes  a  little,  farther,   and  insists 

that  the  judge  should  have  charged  the  jury  that,  if  the 

plaintiff  gave  credit  to  the  owner  (whoever  he  might  be) 

and,  believing  Stocker  to  be  the  owner,  gave  credit  to  him, 

still   the  defendants  were   liable  as  owners.     I  apprehend 

I     there   is    no  ground  for   such  a   distinction  in  this  case. 

The   argument   arises  out   of  the  manner  in  which  the 

floods  are  charged  in  the  plaintiff's  books,  "Brig  Hayne, 
Master  and  Owners,"    from  which  it  is  argued   that  the 
credit  was  given  to  the  owners,  whoever  they  might  be. 
The  argument  would  prove   that  the  Brig  and  master,  as 
well  as  the  owner,  were  liable.     There  was  no  lien  on  the 
brig  and  she  was  not  liable.     The  goods  were  not  furnish- 
ed at   the  request   of  the  master,  who    is  liable   only  by 
reason  of  his  contract,  but  on  a  .contract  made  with  Stock- 
er   himself,  and   therefore  the   master  was  not  liable,  and 
the  cases  above  cited  shew,  that  where  the  contract  is  made 
by  another,  and  the  goods  are  supplied  on  his  credit  indi- 
vidually, the  owner  is  not  liable.     The  manner  in  which 
the  charges  are  made  in  the  books  cannot  create  a  liability 
where  none  exists.     The  subsequent  conduct  of  the  plain- 
|liff  in  presenting  the  accounts  to  Stocker,  as  debts  due  by 
I  him,  the  taking  and  renewing:  the  notes,  all  shew,  concla- 
I  sively,  to  whom  the  credit  was  given,  and  that,  Chancellor 
*  Kent  says,  is  the   proper  question    to  be  decided.    This 
*court  is  of  opinion  there  was  no  error  in  the  circuit  court, 
and  the  motion  is  dismissed. 

Richardson,  O'Neall,  Butler,  Wardlaw  and  Frost, 
JJ.  concurred. 
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Theodore  L,  Gourdin  vs.  John  N.  Davis, 

After  a  lapse  of  My  years^  a  discrepancy  between  a  sheriff's  ad* 
▼ertisemcnt  of  land  for  sale,  and  the  description  of  the  land  in  his 
conveyance  to  the  purchaser,  will  not  be  allowed  to  defeat  the  con^ 
yeyance;  semble, 

A  sheriff's  conveyance  of  land  described  the  premises  as  follows  : 
"  all  that  plantation  of  tract  of  land,  situate,  lying  and  being  in  the 
district  of  Charleston,  containing  seventy  acres  by  computation,  be 
the  same  more  or  less,  butting  and  bounding  to  the  North  *on  Santee 
river,  Westwardly  on  lands  of  William  R.  Davis,  James  Sinkler, 
and  on  the  line  dividing  Orangeburg  and  Charleston  districts.  South 
on  lands  of  James  Sinkler,  and  comprehending  all  the  lands  in 
Charleston  district  belonging  to  the  estate  of  Jared  Neilson,  and 
known  as  the  Southern  part  of  Neilson's  ferry."  Held,  that  the 
deed  conveyed  all  the  land  within  the  boundaries,  although  it 
amounted  to  about  nine  hundred  and  seventythree  acres. 

What  is  a  sufficient  color  of  title,  so  as  to  give  a  party  constructive 
possession  of  the  whole  tract,  a  part  of  which  he  holds  under  a  pedis 
possessio. 

A  lease  including  jiart  of  the  premises  in  dispute,  from  the  plain- 
tiff's devisor  to  the  defendant,  which  had  expired  several  years  be. 
fore  suit  commenced,  held  to  be  such  an  admission  of  the  plaintiff's 
title,  as  at  least  to  cast  on  the  defendant  the  burden  of  shewing  a 
paramount  title. 

Before  O'Neall,  J.  at  Charleston,  Spring  Term,  1845. 

Trespass  to  try  title.  Jared  Neilson  was  in  his  life- 
time seized  of  a  tract  of  land  on  Santee  river,  contain* 
ing,  by  the  original  surveys,  750  acres,  which  had  been 
conveyed  to  him  by  John  Maxwell,  by  deed  dated  12th 
June,  1761.  This  body  of  land  consisted  of  four  tracts, 
which  had  been  separately  granted  to  Mary  Betteson, 
George  Beard,  and  James  Beard.  Neilson's  ferry  is  situa- 
ted  on  the  tract  granted  to  Mary  Betteson ;  that  tract  con- 
tains 500  acres — but  the  ferry  is  on  a  peninsula,  separated 
from  the  rest  of  the  tract  by  the  Eutaw  creek,  containing 
upwards  of  seventy  acres.  Jnred  Neilson  was  also  seized 
of  a   tract    lying   between    Betteson's    tract    and    lands 

61 
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of  William  Ransom  Davis,  which  had  been  granted  to 
Benjamin  Farrar  for  300  acres,  and  by  Farrar  conveyed 
to  him  in  1766.  In  the  year  1774,  a  judgment  was  enter- 
ed up  against  him  by  George  Dickinson,  in  the  court  of 
Common  Pleas  at  Charleston,  and  in  1786  that  judgment 
was  revived  by  a  sci.  fa.  against  William  Raiisom  Davis 
and  Samuel  Neilson,  executors  of  Jared  Neilson.  In  Feb- 
ruary, 1794,  James  Kennedy,  then  sheriff  of  Charleston 
district,  advertised  as  follows : 

'^Former   Sheriffs  Sales, 

'^  On  the  first  Monday  and  Tuesday,  being  the  third  and 
fourth  days  of  March  next,  will  be  sold, 

"  The  dwelling  house,  land  and  buildings,  belonging  to 
Neilson's  ferry,  on  San  tee,  and  that  part  of  the  ferry  com- 
prehended in  Charleston  district,  having  been  seized  in 
execution,  as  part  of  the  estate  of  J.  Neilson — conditions 
and  particulars  will  be  declared  at  the  sale." 

By  deed,  dated  the  4th  March,  1794,  James  Kennedy, 
sheriff,  in  consideration  of  £332  I5s.  6d.,  conveyed  to 
Theodore  Gourdin  as  follows  :  "  All  that  plantation  or  tract 
of  land,  situate,  lying  and  being  in  the  district  of  Charleston, 
containing  seventy  acres  by  computation,  be  the  same  more 
or  less,  butting  and  bounding  to  the  North  on  Santee  river, 
Westwardly  on  lands  of  William  Ransom  Davis,  James 
Smkler,  and  on  the  line  dividing  Orangeburg  and  Charles- 
ton districts  ;  South  on  lands  of  James  Sinkler,  and  com- 
prehending all  the  lands  in  Oharleston  district  belonging 
to  the  estate  of  Jared  Neilson,  and  known  as  the  Southern 
part  of  Neilson's  firry."  This  deed  was  never  recorded 
till  after  the  trial,  though  proved  in  1803. 

Theodore  Gourdin  took  possession  of  Neilson's  ferry, 
and  as  early  as  12th  March,  1798,  made  a  lease  to  James 
Richbourg,  of  the  ferry  and  six  flats,  and  the  cleared  land, 
with  privilege  of  cutting  timber  for  the  use  of  the  ferry, 
at  a  rent  of  £140  per  annum,  for  three  years  ;  subject  to 
be  determined,  if,  in  the  meantime,  a  rival  ferry  at  Daw- 
shee  should  be  set  up.  Richbourg^s  tenancy  did  not  ex- 
pire with  his  lease — but  he  continued  in  possession  till 
1806.     In  that  year,  Jared  Neilson,  who  claimed  under  the 
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first  named  Jared  Neilson,  entered  upon  and  took  and  held 
possession  of  the   ferry  for  some  time.     A  compromise  of 
some  sort  took  place  between  him  and  Gourdin,  who  paid 
him  1,200  dollars,  and  he  soon  after  went  off  to  the  West- 
ern country.     Richbourg  then    resumed   possession,  and 
continued    the  tenant  of  Gourdin.     On   the  8th  October, 
1810,  he  conreyed  to  Gourdin  the  land  in  dispute,  as  well 
as  all  the  land  that  he  held  as  Gourdin's  tenant.     On  the 
same  day,  Gourdin  leased  to  him  the  ferry  tract,  and  two 
hundred  acres  adjoining,    for  six    years.     The  peninsula 
between  Eutaw  creek  and  Santee  river  is  described  as  the 
ferry  tract,    containing  60  acres,  more  or  less.     The  200 
acres  are    described  as   bounded  North   by  Santee  river^ 
West  by  lands  of  John  N.  Davis,  East  by   Eutaw  creek, 
and  South    by  a  line  parallel  with  Santee  river.     These 
descriptions  include  a  part  of  the  Farrar  tract ;  and  Rich- 
bourg enclosed  and  cultivated  a  small   part  of  the  land 
within  the  Farrar  lines.     On  the  9th  October,  1816,  J.  N. 
Davis  and  T.    Lehre  took  a  lease  of  the  same  two  tracts 
for  ten  years.     Under  that  lease,  the  defendant  occupied 
the  ferry,  and  cultivated,  occasionally,  part  of  the  land  in- 
cluded in  the  Farrar  tract ;  but  the  land  generally  cultiva- 
ted by  him  is  on  the  tract  conveyed  to  Neilson  by  Max- 
well.    The  line  between  the  several  tracts  of  Farrar  and 
Maxwell,  has  never  been  defined,  nor  was  the  line  run 
between  Davis  and  Gourdin  till  1823 ;  but  in  that  year 
Gourdin  had  a  plat  of  all  Neilson's  land  made  from  a  sur- 
vey of  Thomas  Gaillard,  from  which  it  would  appear  that 
the  Maxwell  and  Farrar  tracts  contain  993  acres.  In  1826 
he  died,  leaving  nine  children,  of  whom  plaintiff  is  one  ; 
and  plaintiff  shewed  a  decree  for  the  settlement  of  the  es- 
tate of  his  father,  purporting  to  vest  this  land  in  him. 

The  defendant  claims  under  Jared  Neilson,  as  one  of 
his  heirs.  His  father,  William  Ransom  Davis,  owned  the 
tract  adjoining  Farrar's  on  the  West.  He  made  bricks  on 
the  Farrar  tract  after  1794,  and  claimed  the  land  against 
Gourdin.  He  died  in  1799.  Defendant  entered  into  pos- 
session in  1808,  and  cultivated  and  enclosed  part  of  the 
Farrar  tract  more  than  thirty  years  ago,  and  has  always 
been   in  possession   of  it.     The  great  controversy  in  the 
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case  was,  whether  the  deed  of  sheriff  Kennedy  conteys  all 
the  993  acres,  with  the  exception  of  about  twenty  acres 
lying  in  Orangebij^g  district,  or  only  the  peninsula,  cod- 
taining  70  or  80  acres,  between  the  Eutaw  creek  and  the 
river,  on  which  Neilson's  ferry  is  situated,  or,  at  most,  the 
Maxwell  tract. 

The  report  of  the  presiding  Judge  states  that  he  charg- 
ed the  jury  as  follows : 

"  The  jury  were  instructed  that,  it  seemed  to  me,  the 
description  in  the  sheriff's  deed  was  sujQ&cient  to  cover  the 
locus  in  quo ;  but  although  I  gave  this  as  my  opinion  and 
advice,  yet  they  were  referred  to  all  the  facts  which  made 
for  or  against  that  construction.  It  certainly  was  not  in- 
tended to  take  that  question  from  them.  But  I  thought, 
independent  of  the  sheriff's  deed,  the  plaintiff  had  made 
out  two  other  very  sufficient  titles.  1st.  Under  Rich- 
bourg-s  deed,  and  the  parol  purchase  from  Jared  Neilson. 
Possession,  in  fact,  of  part  of  the  Farrar  grant,  had  been 
proved  for  more  than  five  years  in  Gourdin,  by  his  tenant, 
Richbourg,  before  the  1st  of  January,  1816.  2d.  Davis' 
entry  and  possession  as  Gourdin's  tenant,  from  1816  to  ^ 
or  '24,  of  part  of  the  locus  in  quo,  under  such  a  descrip- 
tion in  the  lease  as  carried  the  whole  Farrar  grant,  was 
an  admission  of  the  title  of  Gourdin,  suflScient  for  the 
plaintiff  to  stand  upon,  at  least  until  the  defendant  shaved 
a  paramount  title,  which  he  had  failed  to  do. 

"  I  thought,  and  so  instructed  the  jury,  that  as  the  heirs 
and  devisees  of  Theodore  Gourdin  were  of  full  age,  and 
parties  to  the  suit  in  equity,  that  the  decree  operated  as 
their  conveyance,  and  vested  the  land  in  the  plaintitt." 

The  jury  found  for  the  plaintiff  the  land  and  $6  dam- 
ages. 

The  defendant  appealed,  and  now  moved  for  a  new 
trial,  on  the  followin&r  grounds. 

1st.  For  misdirection  of  the  Judge ;  because  his  Honor 
charged  the  jury  that  sheriff  Kennedy's  deed  passed  all 
the  land  of  Jared  Neilson  included  in  Charleston  district ; 
and  that  the  deed  of  Richbourg  passed  the  land,  if  Ken- 
nedy's deed  did  not ;  and  that  plaintiff  had  shewn  a  good 
title  to  the  whole    land  conveyed  by  Kennedy  and  Rich- 
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bourg ;  in  which   particulars,  it  is  respectfully   submitted 
that  his  Honor's  charge  was  erroneous. 

And  2dly.  For  error  in  fact,  because  the  verdict  should 
have  been  in  favor  of  defendant. 

Petigru,  for  the  motion. 
Memminffer,  contra. 

Curiay  per  O'Neall,  J.  In  this  case,  the  zeal  with 
which  the  defendant's  motion  has  been  pressed  upon  the 
court,  and  our  unfeigned  respect  for  and  confidence  in 
the  attorney  arguing  for  him,  have  induced  a  greater  con- 
sideration of  this  case  than  its  merits  otherwise  would 
have  received ;  for  it  does  seem  to  me  a  very  plain 
case,  and  in  three  difierent  ways  the  plaintiff  shewed  a 
right  to  recover,  paramount  to  any  other  title  presented 
to  us, 

1st.  As  to  the  construction  of  the  sheriff's  deed.  If  it 
be  true,  (as  I  suppose  it  is)  that  the  sheriff's  advertisement 
was  in  evidence  on  the  trial  below,  (although  I  have 
neither  note  nor  recollection  of  it)  it  cannot  help  the  de- 
fendant, for  two  reasons  :  1st.  The  description  in  it  is  not 
at  war  with  that  contained  in  the  deed ;  it  describes  the 
property  to  be  sold  as  "  the  dwelling  house,  land  and  build- 
ings belonging  to  Neilson's  ferry  on  San  tee,  and  that  part 
of  the  ferry  comprehended  in  Charleston  district."  What 
was  the  land  belonging  to  Neilson's  ferry  ?  This  the  ad- 
vertisement does  not  shew.  It  is  to  be  ascertained  by 
proof  aliunde ;  another  deed  may  as  well  fix  it,  as  any 
other  proof.  The  dwelling  house  and  much  of  the  clear- 
ed land  were  South  and  West  of  Eutaw  creek ;  and  for 
anything  which  the  advertisement  discloses,  there  might 
have  been  one  thousand,  as  well  as  seventy  acres,  attached 
to  the  ferry.  But  2d.  After  a  lapse  of  fifty  years,  if  there 
were  any  discrepancy  between  the  deed  and  the  advertise* 
ment,  or  even  the  levy,  we  would  not  permit  it  to  defeat 
the  deed,  but  would  presume  omnia  rite  actOj  so  that  the 
whole  question  is  upon  the  construction  of  the  deed  of  the 
sheriff.  It  describes  the  land  sold  and  conveyed  as  "  all 
that  plantation  or  tract  of  land,  situate,  lying  and  being  in 
the   district  of  Charleston,  containing  seventy   acres  by 
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computation,  be  the  same  more  or  less,  butting  and  bound- 
ing to  the  North  on  Santee  river,  Westwardly  on  lands  of 
William  R.  Davis,  James  Sinkler,  and  on  the  line  dividing 
Orangeburg  and  Charleston  districts ;  South  on    lands  of 
James   Sinkler,    and    comprehending    all    the   lands   in 
Charleston  district    belonging  to  the  estate  of  Jared  Neil- 
son,  and  known  as  the  Southern  part  of  Neilson's  ferry/' 
Let  this  be  read  to  any  one,  and  ask  what  land  is  convey- 
ed ?     The  answer  will  be  at  once,  all  Jared  Neilson's  land 
in  Charleston  district,  lying  within  the  boundaries  indica- 
ted ;  and  it  is  only    when  an  ingenius  mind  tasks  itself  to 
start  up  objections  to  it,  that  any  doubt  can  be  raised.    It 
cannot  be  that  quantity  can  govern,  for  it  is  conceded  that 
much  more,  unquestionably,  passes  under  the  deed.     Nor 
can  the  description  '^  known  as  the  Southern  part  of  Neil- 
son's  ferry,"  control  the  more   comprehensive  description 
in  the  deed  ;  for  we  know  it  was  intended  to  sell  the  south- 
ern landing  of  Neilson's  ferry,  and  the  land  attached  and 
enjoyed  with  it  by  Mr.  Neilson.     What  that   was,  would 
be  the  difficulty.     It   was  not   the  fifty  acres,  or  perhaps 
more,  lying  between  Eutaw  creek  and  Santee  river,  for  (he 
dwelling  house,  and  much  of  the  cultivated  land,  was  out- 
side of  these  boundaries.     That  they   usually  passed  as 
incident  to  the  ferry,  is  manifest,  from  the  description  and 
reservation  iu   the  first  lease  from  Gourdin  to  Richbourg, 
in  1798. 

But  it  is  supposed  that  the  quantity,  seventy  acres,  more 
or  less,  is  the  first  certainty  in  the  deed  ;  and  that  being 
false,  according  to  DowMs  case,  3  Rep.  9,  the  whole  de- 
scription is  bad,  and  nothing  passes.  In  Dowtie^s  case 
the  description  was,  all  the  grantor's  "  tenements  and  cot- 
tages situate  in  the  parish  of  St.  Andrew,  in  Holborn,  in  the 
occupation  and  tenure  of  Wm.  Gardiner."  The  grantor  had 
nothing  in  St.  Andrew,  but  he  had  five  tenements  in  St. 
Sepulchre,  in  the  occupation  of  Wm.  Gardiner.  Dowtufs 
case  was,  I  think,  rightly  decided,  but  not  for  the  very 
technical  reason,  that  the  first  part  of  the  description  was 
bad,  and,  therefore,  the  second  part  of  the  description,  al- 
though true,  could  convey  nothing — ^but  simply  because, 
taking  the  whole  description  together,  it  was  not  at  all  cer- 
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tain  the  grantor  intended  to  convey  the  tenements  in  St. 
Sepulchre.  But  take  it  upon  Lord  Coke's  distinction,  that 
the  first  certainty  being  bad,  the  whole  description  is  bad, 
still  I  do  not  think  the  defendant  can  be  helped ;  for  I  de* 
ny  that  quantity  has  ever  been  regarded  as  a  certainty  in 
a  deed.  It  is  altogether  too  uncertain  a  matter  to  have 
such  an  effect.  It  depends  upon  measurement,  calcula- 
tion, and  is  often,  as  in  this  case,  (^*by  computation")  a 
mere  guess ;  and  hence  has  been  universally  regarded  as 
too  indefinite  to  control  matters  susceptible  of  more  cer- 
tainty as  boundaries.  The  place  where  land  lies,  as  in 
Charleston  district,  may  indeed  be  regarded  as  a  certainty ; 
and  under  such  a  description,  it  is  possible  land  in  Sumter 
might  not  pass,  though  an  extreme  case  of  description 
might  even  overrule  the  locality  given  by  the  deed.  We 
have  so  many  cases  referring  to  boundaries,  and  giving 
them  preference  to  quantity,  that  it  cannot  be  necessary  to 
do  more  than  to  refer  to  Fulwood  vs^  Graham^  1  Rich. 
491,  and  Barksdale  vs.  Toomer,  Harp.  290.  Take  the 
boundaries  given  by  the  deed,  and  there  is  no  doubt  all 
the  land  covered  by  the  verdict  is  covered  by  the  deed ;  so 
there  is  nothing  wrong  here. 

But  the  defendant  had  the  full  benefit  of  the  discrepan- 
cy in  the  description ;  for  although  I  told  the  jury  that 
the  description  in  the  sheriff's  deed  would  cover  the  land, 
yet,  if  they  thought  the  smallness  of  the  quantity  men- 
tioned in  the  deed,  and  the  other  circumstances  relied  on 
in  the  defence,  rendered  the  description  so  uncertain  that 
they  could  not  indentify  the  land  conveyed  ;  that  then  the 
defendant  was  entitled  to  the  benefit  of  this  doubt,  and  on 
it  they  might  find  for  him,  unless  there  was  something 
else  in  the  case  which  would  prevent  them.  This,  I  am 
sure,  was  giving  the  defendant  all  he  could  ask,  and  per- 
haps a  little  more  than  he  was  entitled  to. 

2d.  But  laying  the  sheriff's  deed  out  of  the  question, 
the  plaintiff  could  stand  on  Richbourg's  deed  alone,  and 
recover ;  for  as  soon  as  the  grant  to  Farrar  was  shewn, 
and  the  conveyance  to  Jared  Neilson,  (deed)  the  plaintiff 
had  a  right  to  say,  Jared  Neilson,  Jr.,  who,  in  1806,  entered 
and  claimed  as  devisee  or  heir,  was  paid  for  his  claim,  and 
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abandoned  the  possession  to  Richbourg,  the  tenant  of  the 
devisor  of  the  plaintiff;  and  that  Richbourg,  in  1810,  cod- 
veyed  to  him  the  land  in  dispute ;  and  that  he  and  his  de- 
visee, the  plaintiff,  have  been  in  possession  of  part  of  the 
land  ever  since,  and  these  facts  would  be  enough  to  pre- 
sume a  deed  from  Jared  Neilson,  Jr.  But  it  is  unnecessa- 
ry to  resort  to  that,  for  on  the  plaintiff's  producing  the 
deed  from  Richbourg  to  his  devisor,  and  proving,  as  he  did. 
that  he,  (Richbourg,)  as  the  tenant  of  the  devisoi,  held 
possession  of  part  of  the  Farrar  tract  for  five  years  before 
1824,  it  made  his  title  perfect  against  all  who  were  mi 
jurisy  and  every  one  is  so  regarded  until  the  contrary  ap- 
pear^. Such  a  possession,  in  reference  to  color  of  title, 
operates  as  a  conveyance  from  the  person  last  seized  ac- 
cording to  the  proper  title,  to  the  person  in  possession. 
That  Richbonrg's  deed  was  a  very  sufficient  color,  is  abun- 
dantly shewn  by  referring  to  Read  vs.  Eifert,  1  N.  <fe  McC. 
380.  Judge  Smith,  who  was  a  very  experienced  land 
lawyer,  speaking  of  the  words  in  the  statute  of  limita- 
tions, says,  "  the  word  titles  is  a  technical  word  also,  as 
well  as  the  word  possessions^  with  which  it  is  connected. 
And  the  popular,  as  well  as  legal,  definition  of  it  is,  the 
evidence  of  the  right  by  which  a  party  claims  to  be  the 
owner  of  real  or  personal  estate  ;  and  the  word  possessions 
must  mean  such  occupancy  as  the  whole  thing  is  capable 
of  under  that  title.  That  is,  if  a  person  has  a  deed  of 
conveyance  for  one  hundred  acres  of  land,  this  tide  deed 
is  evidence  of  his  right ;  and  if  he  is  in  actual  possession 
of  ten  acres  within  the  boundaries  described  in  that  con- 
veyance, he  is  legally  in  possession  of  the  whole,  because 
this  is  the  only  possession  of  which  the  thing  is  suscep- 
tible." 

3d.  The  defendant  is,  however,  in  another  way,  cut  off 
from  a  verdict.  On  the  9th  of  October,  1816,  he,  together 
with  Thomas  Lehre,  Sr.,  leased  from  the  plaintiff's  devisor, 
for  ten  years,  Neilson's  ferry,  and  about  two  hundred  acres, 
bounded  by  Santee  river,  North,  John  N.  Davis,  West, 
East  by  Eutaw  creek,  and  South  by  a  line  parallel  with 
the  river.  What  land  is  covered  by  this  description?  A 
part  of  the  Farrar  grant,  it  is  conceded,  is  covered  by  it. 
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The  defendant,  under  this  lease,  held  and  cultivated  a  part 
of  the  very  land  which  he  now  claims,  for  two  years. 
Although  the  lease  may  not  have  the  effect  of  an  estoppel, 
yet  it  is  such  an  admission  of  the  plaintiff 's  title  as  will 
cast  upon  the  defendant  the  burden  of  shewing  a  para- 
mount title.  This  he  has  failed  to  do.  The  motion  is 
dismissed. 

Richardson,  Evans,  Butler,  Wardlaw  and  Frost, 
JJ.  concurred. 


jffi  Barilett  vs.   Wm,  Brisbane. 

A  planter  who  spends,  as  a  guest  and  at  the  house  of  a  friend,  four 
months  every  summer  in  the  City  of  Charleston,  is  a  resident  of  the 
city,  within  the  meaning  of  the  Acts  declaring  what  classes  of  per- 
sons shall  be  subject  to  the  jurisdiction  ot  the  city  court 

TVied  in  the  City  Ctnirt  of  Charleston^  July  Term^  1846. 

The  report  of  his  Honor  the  Recorder  is  as  follows  : 
'^  This  was  a  summary  process  case.  The  only  ques- 
tion raised  was  one  of  jurisdiction.  There  were  various 
statements  and  admissions  made  in  regard  to  the  facts, 
from  time  to  time,  in  the  progress  of  the  case,  which  will 
be  stated  in  the  order  in  which  they  occured.  Mr.  Northrop, 
on  the  part  of  the  defendant,  admitted  that  Mr.  Brisbane 
served  on  the  jury  in  the  city  court  for  the  week  commen- 
cing Nov.  20th,  1844,  and  that  he  was  personally  served. 
The  first  witness  sworn  on  the  part  of  the  plaintiff  was 
Alexander  Sharlock.  He  stated  that  he  had  summoned 
the  defendant  as  a  juror  in  the  city  court ;  that  he  after- 
wards met  him  and  told  him  that  he  was  sununoned ;  de- 
62 
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fendant  thanked  him  for  reminding  him  of  it.  Defendant 
served  as  a  juror  upon  that  summons  ;  does  not  know 
whether  it  was  in  November  or  January  last.  Defendant 
used  to  live  in  Meeting-street  towards  the  Battery  ;  he  is  a 
planter,  and  goes  into  the  country  in  winter ;  he  has  lived 
two  or  three  summers  in  the  city.  Defendant's  counsel 
here  admitted  that  the  defendant  has  resided  in  the  city 
from  four  to  five  months  in  the  summer  season  for  several 
years  past.  A  statement  was  here  made  by  the  defendant's 
counsel,  which  was  assented  to  by  the  plaintiff's  attorney, 
that  the  defendant,  on  being  summoned  as  a  juror,  objected 
to  his  liability  to  serve,  and  that  the  city  sheriff  informed 
him  that  in  his  opinion  be  was  liable,  whereupon  be 
served. 

"  Mr.  Northrop  was  then  called  as  a  witness  on  the  part 
of  the  plaintiff,  and  sworn.  He  said  that  the  defendant 
passes  his  time  in  the  city  of  Charleston,  at  the  residence 
or  house  of  Mrs.  Lowndes,  in  Meeting-street,  that  is,  the 
summer  season.  That  defendant  lives  there  as  a  guest 
from  four  to  six  months  in  the  summer  season  ;  defendant's 
family  live  with  him.  This  was  admitted  by  the  defen- 
dant's counsel  to  have  been  his  habit  or  custom  since  bis 
marriage,  some  eight  or  ten  years  since,  into  the  family  of 
Mrs.  Lowndes,  his  mother-in-law.  Plaintiff's  testimony 
here  closed. 

"  On  the  part  of  the  defendant,  Mr.  J.  B.  Grimball  w«s 
sworn.  He  said  that  the  defendant's  plantation  is  near 
Wiltown,  in  Colleton  district.  Defendant  is  a  neighbor 
of  witness  ;  he  is  intimate  with  him.  Defendant  passes 
every  winter  there  with  his  family  ;  defendant  owns  two 
plantations  near  each  other  ;  resides  on  one  ;  both  are  in 
Colleton  district.  Defendant  at  one  time  held  a  commis- 
sion as  captain  in  the  Beat,  at  St.  Paul's  Parish  ;  he  has 
done  duty  also  as  a  private ;  does  not  know  if  defer.dant 
has  done  jury  duty  in  Colleton  dictrict ;  knows  the  house 
of  Mrs.  Lowndes  in  Meeting-street,  in  which  defendant 
stays  in  the  summer;  witness'  position  as  to  residence  is 
in  some  respects  like  the  defendant's.  Defendant  has  no 
other  business  than  that  of  a  planter  ;  is  very  active  in  bis 
business ;  the  general  habit  of  planters  who  live  in  the 
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city  in  the  summer,  and  in  the  country  in  the  winter,  is  to 
go  into  the  country  after  a  frost,  say  about  the  first  of 
November,  and  generally  to  come  into  the  city  some  time 
in  May.  On  his  cross-examination,  he  said  that  the  de- 
fendant does  not  carry  on  any  business  in  the  city,  in  the 
summer ;  he  is  lidng  in  the  city  now ;  came  down  at  the 
usual  time.  Witness  resides  in  the  city  in  the  summer ; 
spends  as  much  time  in  the  city  as  in  the  country.  In 
answer  to  the  court,  Mr.  Grimball  stated  that  he  thought 
the  habit  of  defendant  as  to  residence  has  been  as  it  is 
now,  and  as  he  (the  witness)  had  stated  it,  from  the  mar- 
riage of  defendant  into  Mrs.  Lowndes'  family,  with  perhaps 
some  exceptions  ;  one  summer  defendant  hired  a  house  in 
Church-street. 

"  Mr.  Northrop  here  stated  (which  statement  was  agreed 
to  be  taken  as  evidence,)  that  the  defendant  had  been 
summoned  to  attend  as  a  juror  in  Colleton  district;  that, 
he  (Mr.  Northrop)  had  carried  up  an  excuse  on  one  occa- 
sion to  the  presiding  Judge  at  CoUeton,  on  account  of 
sickness. 

"  Here  the  testimony  closed,  and  the  question  of  juris- 
diction was  fully  and  elaborately  argued,  the  defendant's 
counsel  insisting  that,  under  these  circumstances,  the  de- 
frndant  could  not  be  considered  a  resident  of  the  city  of 
Charleston.  That  where  there  was,  as  it  were,  a  sort  of 
divided  residence  between  two  places,  as  in  this  case,  be- 
tween the  city  and  country,  that  place  in  which  the  party 
carried  on  his  business  or  occupation,  should  be  considered 
as  his  true  domicil,  and  cited  to  this  purpose  several  au- 
thorities. (5  Ves.  750,  case  of  Somerville  vs.  Somerville  ; 
Domat,  Lib.  1,  Tit.  16,  §3,  p.  462;  Civil  Law  Code, 
Lib.  10,  Tit.  39,  1.7 ;  Bynkershoek,  vol.  6,  p.  186  ;  Vat- 
tel,  Book  1,  ch.  19,  §218  ;  Story's  Conflict  of  Laws,  §47.) 
The  court,  giving  to  the  question  the  best  consideration 
in  its  power,  decided  in  favor  of  the  jurisdiction,  and  de- 
creed for  the  plaintiff  for  the  amount  of  the  debt,  on  which 
a  notice  of  appeal  was  duly  served  on  me  by  the  defen- 
dant's attorney. 

"  As  the  question  raised  in  this  case  is  one  for  the  court 
exclusively,  and  is  thought  to  be  important,  as  affecting 
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the  rights  and  immunities  of  a  considerable  class  of  cili- 
2ens,  situated  with  respect  to  residence  like  the  defendant 
in  this  case,  it  is  perhaps  desirable  that  this  court  should 
give,  at  more  length  than  it  would  be  otherwise  necessary 
to  do,  the  reasons  upon  which  its  judgment  is  founded. 
It  is  not,  however,  necessary  for  the  decision  of  the  ques- 
tion of  jurisdiction  involved  in  this  case,  to  go  into  any 
very  elaborate  or  thorough  examination  of  the  subject  of 
domicilj  as  defined  in  the  civil  law  or  by  elementary  wri- 
ters. They  refer,  for  the  most  part,  to  conflicts  arising  be- 
tween the  Laws  of  different  countries,  in  which  the  rights 
of  property  or  succession  depend  upon  the  domicil  of  the 
party,  and  in  ascertaining  which,  considerations  of  much 
subtlety,  and  circumstances  of  the  most  minute  character, 
are  sometimes  resorted  to.  Thus,  while  successions  to 
real  estate  are  admitted  to  be  governed  by  the  lex  rei  siieR, 
successions  to  personalty  are  governed  by  the  law  of  the 
domicile  or  in  other  words^  by  the  laws  of  the  country 
where  the  party  from  whom  the  right  of  succession  is 
claimed,  was  a  resident  at  the  time  of  his  death.  In  this 
latter  case,  the  question  of  domicil  often  arises  upon  a 
conflict  between  the  laws  of  one  State  and  those  of  ano- 
ther ;  that  is,  where  by  the  law  of  one  State,  the  property 
would  be  distributable  in  one  way,  and  by  the  laws  of 
another  State  in  a  different  way ;  the  general  rule  being, 
that  the  succession  to  personalty  is  to  be  governed  by  the 
law  of  the  domicil  of  the  deceased  owner  :  it  is  seen  how 
important  the  controversy  on  this  question  may  become,  in 
order  to  ascertain  by  what  rule  the  succession  shall  be  de- 
termined. In  such  a  case  there  is,  of  necessity,  a  real  con- 
flict of  laws,  because  the  rules  which  are  set  up  on  either 
side,  emanate  from  two  or  more  separate  and  independent 
jurisdictions,  and,  therefore, .  distinguishable  from  a  case 
like  the  present,  where  the  rule  by  which  the  rights  or 
liabilities  of  the  party  are  adjusted,  is  prescribed  by  one 
and  the  same  sovereign  authority,  to  wit,  the  Legislature 
of  the  country.  Certainly  it  is  competent  for  the  Legisla- 
ture to  decide  by  positive  enactment  what  shall  be  the 
duty  and  obligation  of  the  citizen,  under  a  certain  state  of 
facts,  and  where  that  speaks  plainly,  it  is  not  necessary  to 
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resort  to  mere  general  or  analagous  reasoning.  Now,  al- 
though some  of  the  authorities,  in  regard  to  a  particular 
case,  as  that  of  a  party  having  two  contemporary  domicils, 
and  a  residence  in  each,  alternately,  of  equal  portions  of 
time,  indicate  that  the  place  where  the  party's  business  lay, 
should  be  considered  his  domicile  which  was  the  rule  Ld. 
Alvanley  was  induced  to  adopt,  (see  Kent's  Com.  2  vol. 
431,)  yet  if  the  Legislature  has  laid  down  a  different  rule, 
in  the  very  case,  there  can  be  but  little  doubt  which  is 
the  rule  we  are  bound  to  follow. 

'^  Having  premised  this  much  on  the  subject  of  domicil, 
let  us  see  what  the  sovereign  authority,  the  Legislature  oi 
the  State,  has  enacted  on  the  subject  before  us.  The  Act 
of  1801,  establishing  the  city  court,  in  §.  4,  after  defining 
the  class  of  cases  in  which  the  court  shall  have  jurisdic- 
tion, provides  that  nothing  herein  contained  shall  be  con- 
strued to  bar  any  person  from  suing  any  person  resident 
in  the  said  city,  in  the  said  court,  for  any  sum  not  exceed- 
ing $100,  exclusive  of  costs.  Sec.  5  enacts  that  no  citi- 
zen of  this  State,  not  having  resided  within  the  limits  of 
the  city  for  three  months  immediately  preceding  the  com- 
mencement of  the  suit,  process  or  action,  or  who  shall  not 
have  been  in  the  habit  of  residing  there  during  four 
months  in  the  year  preceding  the  commencement  of  the 
suit,  shall  be  liable  to  be  sued  in  the  said  court.  The  Act 
of  1818,  enlarging  the  jurisdiction  of  the  court,  both  in 
amount  and  the  class  of  cases  to  which  it  is  extended, 
provides  ''  that  nothing  contained  in  this  Act  shall  be  so 
construed  as  to  extend  to  any  inhabitant  of  this  State  who 
may  not  be  a  resident  within  the  city  of  Charleston,  and 
no  person  shall  be  construed  to  be  a  resident  of  the  said 
city,  unless  he  shall  have  resided  in  the  said  city  three 
months  prior  to  the  commencement  of  the  suit  or  prose- 
cution, or  shall  have  resided  within  the  said  city  four 
months  during  the  year  immediately  preceding  the  com- 
mencement of  the  said  suit  or  prosecution."  By  the  Act 
of  1821,  the  jurisdiction  of  the  city  court  is  enlarged  in 
amount,  and  by  the  Act  of  1825  extended  to  a  particular 
class  of  cases,  leaving  the  jurisdiction  of  the  court,  as  &r 
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as  it  depends  on  the  residence  of  the  party,  as  it  stood  un- 
der the  previous  Acts  referred  to. 

"  Under  these  Acts,  in  order  to  make  a  citizen  of  the 
State  liable  to  the  jurisdiction  of  this  court,  he  must  in  all 
cases  be  a  resident  of  the  city  of  Charleston  at  the  time  of 
the  action  being  brought.     This  is  the  first  and  indispen- 
sable requisite.     But  who  shall  be  considered  a  resident  I 
The  Act  declares  that  "no  inhabitant  of  the  State  shall 
be  construed  to  be  a  resident  of  the  city,  unless  he  shall 
have  resided  in  the  same   three  months   prior  to  the  com- 
mencement of  the  action,  or  shall  have  resided  in  the  same 
four  months  during  the  year  immediately  preceding  the 
commencement  of  the  suit."     Now,  what  is  meant  by  the 
terms  "  resident  in  the  said  city,"  "  or  Who  shall  have  re- 
sided  in  the  same  ?"     Do  they  not  necessarily  include  all 
persons  having  families,  who  live  with  them  within  the 
city  (as  in  the  case  before  us)  habitually  in  the  summer 
months,  indeed   for   five  or  six  months  in  the  year,  even 
although  such  persons  may  reside  out  of  the  city  the  rest 
of  the  year?     If  the  resident  of  the  city  for  the  summer, 
occupy  his  own  house,  or  hire  one  for  the  season  and  oc- 
cupy it,  it  would  seem   to  admit  of  little  doubt  that  be 
would  come  within  the  meaning  of  the  term  resident  used 
in  the  Act.     Does  he  become  less  an  actual  resident  of  the 
city,  if,  making  Charleston  his  habitual  place  of  abode  for 
years  in  the  summer  months,  he  puts  up  with  his  family  at 
an  hotel,  or  that  he  and  they  live  as  guests  in  the  house  of 
a  friend  or  relative  1     In  the  opinion  of  the  court,  be  does 
not,  and  that  all  the  obligations  and  liabilities  imposed  upon 
persons    within    the   city   on    the   ground    of    residence, 
whether  by  way  of  taxation  or  civil  jurisdiction,  are  equal- 
ly applicable  to  such  a^   to  any  other   class   of  residents. 
The  original  Act  of  1801  seems  to  have  contemplated  the 
very  class  of  residents  to   which  this  defendant  belongs, 
that  is  those  (planters  for  the  most  part  or  exclusively,) 
who  were  in  the  habit  of  residing  on  their  plantations  in 
the  winter,  and  in  the  city  during  the  summer,  or  for /our 
months  in  the  year.     The  very  basis  of  this  provision  is 
founded  upon  the  assumption  or  declaration,  that  for  the 
purposes  of  this  Act  certain  persons  may  be  regarded  as 
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having  a  divided  or  double  residence,  and  furnishes  a  con- 
clusive negation  of  the  idea,  that  a  person  cannot  be  con- 
sidered as  having,  for  the  purposes  of  the  law,  a  contem- 
poraneous residence  in  two  places  at  the  same  time,  and 
that  with  regard  to  these  very  persons  they  are  considered 
and  declared  by  the  Act  to  be  residents  of  the  city  of 
Charleston,  and  subject  to  the  jurisdiction  of  the  city  court. 
The  case  of  Gildersleeve  vs,  Alexander,  (2  Speers,  298,) 
fully  sustains  these  views,  and  recognizee  this  construction 
of  the  Act  of  the  Legislature  in  regard  to  the  jurisdiction 
of  the  city  court. 

"  The  argunjent  attempted  to  be  drawn  from  a  supposed 
conflict  in  the  performance  of  double  jury  duty  in  the 
country  and  the  cky,  has  no  direct  application  to  the  por- 
tion of  liability  to  process  in  the  city  court,  and  taken  in 
its  wholQ  extent,  only  shews  that  a  party  situated  as  to 
residence  like  the  present  defendant,  occupies  the  same 
position  with  that  of  every  other  resident  of  the  city,  who 
may  be  called  on  to  do  jury  duty  both  in  the  city  court  and 
the  court  of  sessions  and  common  pleas  for  the  district. 
If  one  were  summoned  to  do  jury  duty  at  the  same  time 
in  the  city  and  State  court,  it  would  aflbrd  an  occasion  for 
the  exercise  of  that  comity  between  courts,  and  that  dis- 
cretion which  belongs  to  all  such  tribunals,  which  would, 
in  relieving  him  from  duties  in  one  or  the  other  court, 
save  the  party  from  any  injury  or  embarrassment.  Other 
supposed  difficulties  as  to  conflicts  in  the  discharge  of  mi- 
litia or  other  duties,  may  be  as  easily  reconciled." 

The  defendant  appealed,  and  now  moved  for  a  new  trial, 
on  the  ground  that  the  defendant  is  not  a  resident  of  the 
city  of  Charleston,  and  not  subject  to  the  jurisdiction  of 
the  city  court. 

Northropj  for  the  motion. 
Burns  4*  Kunhardt,  contra. 

Curia,  per  Richardson,  J.  This  case  turns  entirely 
upon  the  Acts  of  1801  and  1818,  quoted  by  the  city  Judge. 
The  obvious  meaning  of  these  Acts  is  to  render  a  citizen, 
although  domiciled  out  of  the  city  of  Charleston,  yet  liable 
to  be  sued  in  the  city  court,  provided  he  has  resided  within 
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the  city  during  four  months  of  the  preceding  year,  or  has 
resided  therein  for  three  months  immediately  before  the 
commencement  of  the  action. 

For  the  purpose  of  being  sued,  the  Acts,  in  so  many 
words,  make  him  a  resident  of  the  city,  without  regard  to 
where  his  domicil  may  be.  It  is  as  incompatible  with  the 
peculiar  and  settled  consequences  of  domicil,  or  carrying 
on  business  in  another  place,  as  where  A  or  B  lives  in  ooe 
district,  but  is  sued  in  another.  But  it  would  be  saper- 
fluous  to  argue  after  the  exposition  of  the  presiding  Judge. 
This  court  is  well  satisfied,  both  with  his  reasoning  upoD 
the  Acts  and  his  decision.  The  motion  is  therefore  dis- 
missed. 

Butler,  Wardlaw  and  Frost,  JJ.  concurred. 


The  State,  ex  relatione  Jos.  J.  Porter  and  others,  vs. 
The  Town  Council  of  Beaufort  and  Paul  H.  Barnes, 
marshal. 

The  Town  Council  of  Beaufort  have  the  power,  nnder  their  char- 
ter, to  try  and  impose  fines  on  defaulters  in  the  performance  of  patrol 
duty  within  the  town  of  Beaufort,  and  to  issue  writs  of  «&  la  ^ 
compel  the  pa3nDent  thereof. 

Such  writs  of  ea,  sa.  may  be  directed  to  the  town  marshal,  rcqnir- 
ing  him  to  convey  the  bodies  of  the  defaulters  to  the  jail  of  Beaoibit 
district,  d&c. 

Before  Frost,  J.  at  Beaufort,  Spring  Term,  1846. 

This  was  an  application  for  a  writ  of  prohibition.  The 
suggestion  and  answer  shewed  that  in  June,  1840,  the 
Town  Council  of  Beaufort  passed  an  ordinance,  wherein, 
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among  other  things,  it  was  ordained,  "  that  from  and  after 
the  passing  of  said  ordinance,  it  shall  be  lawful  for  any  per- 
son or  persons,  hereby  declared  liable  to  perform  patrol  duty 
in  the  town  of  Beaufort,  to  send  any  able  bodied  white  person, 
other  than  a  person  liable  to  perform  duty  at  the  time,  be- 
tween the  ages  of  eighteen  and  sixty,  to  perform  patrol  duty 
for  him  or  them  ;  and  if  any  patrol  man  shall  neglect  or 
refuse  to  perform  the  duty  required  of  him  by  the  Town 
Council,  or  to  procure  a  substitute  to  perform  the  same, 
without  a  legal  excuse,  he  shall  forfeit  and  pay  a  fine  of 
two  dollars  for  each  and  every  such  default,  and  ten  per 
cent,  on  his  general  tax  for  the  year  preceding  paid  by  him 
on  the  property  owned  by  him  in  the  district  or  parish." 
That  in  pursuance  of  the  said  ordinance  the  town  council, 
in  November,  1844,  imposed  on  the  relators  fines  of  four 
dollars  each  for  neglect  of  patrol  duty,  and  issued,  for  the 
collection  thereof,  writs  of  jj.  fa.  That  the  said  writs  of 
fi.fa,  were  returned  nulla  bona,  and  thereupon  writs  of 
ca.  sa.  were  issued,  directed  to  Paul  H.  Barnes,  marshal  of 
the  town  of  Beaufort,  and  to  the  keeper  of  the  jail  of  Beau- 
fort district,  authorizing  and  commanding  the  said  marshal 
to  take  the  bodies  of  the  relators  and  to  convey  them  to  the 
said  jail  of  Beaufort  district,  which  is  distant  more  than 
thirty  miles  from  the  corporate  limits  of  the  said  town  of 
Beaufort,  and  requiring  the  keeper  of  the  jail  of  Beaufort 
district  to  receive  the  bodies  of  the  relators  and  them  safely 
keep,  until  the  said  fines,  besides  the  costs,  be  paid,  or  they 
be  discharged  by  due  course  of  law. 

The  suggestion  prayed  that  a  writ  of  prohibition  be 
granted  to  restrain  the  town  council  and  marshal  of  the 
town  of  Beaufort  from  collecting  the  said  fines  and  enforc- 
ing the  said  writs  of  capiat  ad  satisfaciendum^  on  the 
following  grounds : 

Ftr^^— That  the  said  « Town  Council  of  Beaufort'* 
had  no  right  to  try  and  impose  fines  upon  the  relators  for 
non-performance  of  patrol  duty,  as  under  the  Act  of  Assem- 
bly they  should  have  been  reported  to  and  fined  by  the 
regimental  court  martial. 

Second, — ^That  if  the  said  Town  Council  had  a  right  to 
impose  the  said  fines,  yet  they  had  no  authority  to  impri- 
63 
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soQ  the  relators  in  default  of  the  payment  thereof,  as  by 
their  Act  of  incorporation  they  are  only  authorized  lo  im- 
prison persons  for  penalties  or  forfeitures  inflicted  by  any 
of  the  by-laws  of  the  said  corporation ;  and  this  is  clearly 
an  offence  against  the  State  law,  and  not  a  by-law  of  (he 
corporation,  which  is  prodded  for  by  the  Act  of  Assembly 
of  1839. 

Third. — That  if  the  said  Town  Council  had  a  right  to 
fine  and  imprison  the  relators,  yet  the  said  writs  of  ca.sa. 
are  clearly  bad,  as  they  are  directed  to  a  local  and  not  a 
State  officer,  and  authorize  and  command  him  to  take  the 
bodies  of  the  relators  to  a  place  more  than  thirty  miles 
beyond  the  corporate  limits  of  the  said  town  of  Beaufort. 

Per  Curiam.  ''  The  power  and  jurisdiction  agaiost 
the  exercise  of  which  a  prohibition  is  prayed,  are  claimed 
by  the  Town  Council  of  Beaufort,  under  the  Acts  incor- 
porating that  town,  (8  Stat.  221,)  and  an  Act  of  Assem- 
bly, passed  in  1825,  (6  Stat.  264,)  by  which  the  "power 
and  duty  of  regulating  and  superintending  the  patrol  with- 
in the  limits  of  the  town  of  Beaufort,  is  transferred  and 
devolved  on  the  Intendant  and  Wardens  of  the  said  town, 
who  are  vested  with  full  powers  lo  make  all  such  ordi- 
nances, relative  to  the  time  and  manner  of  performing  pa- 
trol duty  within  the  limits  of  the  said  town,  as  may  be  ne- 
cessary to  preserve  the  peace,  order  and  safety  of  the  in-. 
habitants  thereof." 

**  Under  the  authority  supposed  to  be  conferred  by  these 
Acts,  the  Town  Council,  hi  1840,  passed  an  ordinance, 
declaring  what  persons  should  be  liable  to  the  performance 
of  patrol  duty,  and  imposing  a  fine  for  default.  For  an 
alleged  violation  of  this  ordinance,  in  neglect  to  perform 
patrol  duty,  the  Town  Council  proceeding,  as  under  the 
charter  of  the  town  they  are  empowered  to  do  for  a  vio- 
lation of  any  ordinance,  have  required  the  relators  to  an- 
swer for  the  default  before  them,  and  have  given  judgment 
against  them  for  the  amount  of  certain  fines  incurred,  and 
having  issued  executions  against  their  goods,  which  were 
returned  nulla  bona^  they  issued  executions  against  their 
persons,  directed  to  the  marshal  of  the  town,  Paul  H. 
Barnes,  commanding  him  to  arrest  the  bodies  of  the  relators 
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and  commit  them  to  the  jail  of  Beaufort  district,  there  to  be 
detained  by  the  shcrilOf  of  Beaufort  district,  until  discharged 
by  due  course  of  law. 

"  The  relators  have  been  arrested  under  these  execu* 
lions,  and  they  pray  a  prohibition  against  the  proceedings 
of  the  Town  Council  of  Beaufort,  on  the  ground  that  un- 
der the  power  of  "regulating  and  superintending  the  patrol 
in  the  town  of  Beaufort,"  and  '*  of  making  all  such  ordi- 
nances relative  to  the  time  and  manner  of  performing  said 
duty,  as  may  be  necessary  to  preserve  the  peace,  order  and 
safety  of  the  inhabitants  thereof,"  the  Town  Council  have 
no  authority  to  try  and  impose  fines  on  them  for  non-per- 
formance of  patrol  duty  ;  but  that  under  the  17th  section 
of  the  Act  of  1839;  (p.  61,)  to  reduce  all  Acts  relating  to 
the  performance  of  patrol  duty  into  one  Act,  they  should 
have  been  tried  and  the  fines  imposed  by  a  court  martial. 

"  The  first  and  obvious  consideration  in  determining  the 
question  presented,  is,  that  the  Town  Council  can  claim  no 
power  or  authority  which  is  not  expressly  granted  to  them ; 
that  the  terms  of  the  grant  must  be  strictly  construed 
against  them ;  and  that  every  presumption  is  in  favor  of 
the  general  jurisdiction  of  the  State,  and  against  the  asser- 
tion of  any  right,  by  a  municipal  corporation  or  inferior 
jurisdiction,  to  withdraw  the  citizen  from  the  protection  and 
privileges  of  the  general  law,  and  subject  him  to  the  limi- 
ted and  special  control  and  authority. 

"  *The  patrol'  is  a  part  of  the  general  State  police,  orga- 
nized, regulated  and  enforced  as  a  part  of  the  military  orga- 
nization of  the  State.  It  is  provided  by  law  who  shall  be 
liable  to  this  duty  ;  and  the  captain  of  the  beat  company  is 
.required  to  establish  the  patrol  districts;  make  a  roll  of  those 
liable  in  each  district  to  the  performance  of  duty  ;  desig- 
nate from  time  to  time  those  who  may  be  called  out ;  and 
appoint  leaders,  who  are  particularly  charged  with  the 
time  and  manner  of  performing  the  duty,  and  on  whom 
the  performance  is  principally  devolved.  All  defaults  or 
misconduct  are  to  be  reported  to  the  captain  of  the  Beat ; 
and  the  fines  imposed  by  the  Act  are  directed  to  be  reco- 
vered and  enforced  by  a  court  marshal. 

"  This  recapitulation  presents  three  general  divisions  of 
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Ihe  pfttrol  S3rstem.  First,  its  organizatioD,  by  declaring  who 
shall  be  liable  to  the  duty,  the  establishnient  of  districts, 
the  designation  of  those  who  shall,  from  time  to  time,  per- 
form the  duty,  and  the  appoinment  of  leaders.  Second,  the 
time  and  manner  of  performing  the  duty,  which,  with  tbe 
exception  that  the  leaders  shall  call  out  their  men  at  least 
once  a  fortnight,  the  law  intrusts  very  much  to  their  dis- 
cretion. And  third,  the  penalties  for  default  or  misconduct, 
and  the  mode  of  enforcing  and  collecting  them. 

"  The  power  to  regulate  the  time  and  manner  of  per- 
forming the  duty  does  not  necessarily,  nor  seems  even  pro- 
perly to  include  the  power  to  declare  who  shall  be  liable, 
nor  the  fines  for  default  or  misconduct,  nor  the  mode  of 
enforcing  them,  which  the  ordinance  df  1840  does  under- 
take to  prescribe.  The  town  Council,  then,  has  no  power 
to  legislate  in  these  particulars;  and  the  executions  against 
the  relators,  as  for  penalties  imposed  by  a  valid  by-law  of 
the  corporation,  are  unwarranted. 

"  This  construction  of  the  Act  of  1825,  which  restricts 
the  power  of  the  town  Council  to  regulation  and  superin- 
tendence, still  places  at  their  disposal  an  organized  police 
force,  by  giving  them  tbe  control  over  the  time  and  manner 
of  performing  patrol  duty,  which  nuiy  be  sufficient  for  the 
purpose  designed  by  the  Act,  of  preserving  the  peace,  order 
and  safety  of  the  inhabitants,  and  is  not  liable  to  the  ob- 
jection that  the  Act  so  restricted  is  ineffecmal.  The  police 
might  be  more  efficient  if  the  town  Council  possessed  the 
power  of  enforcing  the  payment  of  fines  for  default.  But 
Ibis  only  presents  a  reason  for  applying  to  the  Legislature 
for  the  grant  of  that  power,  and  cannot  avail  to  prove  that 
such  power  exists. 

"  That  the  power  to  regulate  the  time  and  manner  of 
performing  patrol  duty  is  distinct  from  that  of  enibrciug 
the  performance,  may  be  inferred  from  the  fact,  that  in 
many  of  the  Acts  incorporating  villages  both  powers  are 
conferred,  while  in  some  others  only  the  former  is  granted. 

"  By  the  Act  of  1823,  (8  Stat.  330,)  the  "  power  and 
duty  of  organizing,  detailing  and  enforcing  tbe  perform- 
ance of  patrol  duty  in  the  Beat  company  or  other  compa- 
nies iu  the  town  of  Beaufort,"  were  transferred  to  the  town 
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ConnciL  Having  thus  devolved  on  them  the  duties  of  the 
captains  of  Beat  companies,  the  Act  further  provided, 
^'  that  the  town  Council  should  be  subject  to  the  same  pen- 
alties for  the  neglect  of  patrol  duty,  that  the  captains  of 
Beat  companies  were  by  law  subject  to."  This  Act  con- 
ferred on  the  town  Council  full  power  over  the  subject. 
It  may  be  presumed  to  have  been  found  onerous  or  incon- 
venient; for  in  1825  the  Act  was  passed  which  is  the 
subject  of  construction,  limiting  the  town  Council  to  the 
regulation  of  the  time  and  manner  of  performing  patrol 
duty.  All  the  additional  powers  conferred  by  the  Act  of 
1823,  which  the  town  Council  now  claim  to  assume,  were 
relinquished  by  the  Act  of  1825,  and  were  re-transferred 
to  the  respective  depositories  under  the  law  of  the  State. 

''  No  power  over  the  patrol  seems  to  have  been  given  by 
the  Act  of  incorporation  in  1803.  It  is  unnecessary  to  re- 
fer to  the  particular  provisions  of  that  Act  to  support  this 
conclusion,  since  the  corporators  and  town  Council,  by 
strong,  if  not  necessary,  implication,  admitted  it  when  the 
Acts  of  1823  and  1825  were  passed,  which  were  merely 
nugatory,  if  the  powers  by  them  conferred  already  existed 
in  the  town  Council. 

''  Having  decided  to  grant  the  prohibition  on  the  first 
ground  made  by  the  suggestion,  it  is  unnecessary  to  con- 
sider the  other  objections  which  affect  the  legality  of  the 
ejiecution. 

"  It  is,  therefore,  ordered,  that  the  town  Council  of  Beau- 
fort, and  Paul  H.  Barnes,  be  prohibited  from  further  pro- 
ceeding to  enforce  the  payment  of  the  fines  alleged  to  have 
been  incurred  by  the  relators  for  default  of  patrol  duty, 
and  that  they  be  discharged  from  arrest  under  the  execu- 
tions issued  against  them,  according  to  the  prayer  of  the 
suggestion." 

The  respondents  appealed,  and  now  moved  this  court  to 
reverse  the  order  of  the  presiding  Judge,  on  the  following 
grounds : 

1.  That  his  Honor  erred  in  construing  the  Act  of  incor- 
poration of  the  town  of  Beaufort,  as  conferring  no  power 
to  enforce,  by  ordinance,  the  performance  of  patrol  duty 
within  the  limits  of  the  town. 
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2.  That  his  Honor  erred  in  so  construing  the  Act  of 
1825  as  to  restrain  the  power  of  enforcing  the  perform- 
ance of  patrol  duty,  conferred  by  the  Act  of  1823,  to  regu- 
lating the  time  and  manner  of  performing  patrol  duty. 

3.  That  his  Honor's  decision  was,  in  other  respects, 
contrary  to  law  and  the  true  construction  of  the  Acts  of 
Assembly  in  the  premises. 

E.  Rhetty  for  the  motion. 
W,  B.  Fickling,  contra. 

Curiae  per  Richardson,  J.  The  question  for  deci- 
sion is  this  ;  to  which  jurisdiction  does  it  belong  to  try  de- 
faulters in  the  performance  of  patrol  duty  in  the  town  of 
Beaufort  7 — the  defaulters  to  be  tried  under  certain  ordinan- 
ces of  the  town  Council,  which  are  supposed  on  their  part 
to  be  within  their  limited  legislative  power ;  that  is,  is  the 
trial  to  be  by  the  t^wn  Council,  under  their  own  ordinan- 
ces, or  must  it  be  by  the  military  court,  under  the  17th  sec. 
p.  61,  of  the  Act  of  1839,  to  reduce  all  the  patrol  Acts  into 
one  Act? — such  trial  of  course  to  be  under  the  State  law. 
This  court  was  constituted  in  every  militia  Regiment,  to 
try  defaulters  in  militia  duty,  and  the  trial  of  defaulters  in 
patrol  duty  was  added  to  their  jurisdiction  by  the  Act  of 
1839. 

But  before  we  proceed,  let  us  understand  what  is  the 
judicial  character  and  legal  position  of  this  tribunal.  The 
military  court,  like  the  town  Council  of  Beaufort,  is  a  par- 
ticular tribunal  of  specified  powers,  and,  like  the  town 
Council,  is  the  creature  of  legislative  Acts,  strictly  limiting 
their  assigned  jurisdiction. 

These  two  tribunals  stand  in  equal  favor,  or  rather  dis- 
favor, of  the  general  laws  of  the  land  ;  that  is,  both  are 
to  be  kept  strictly  within  their  prescribed  and  limited  juris- 
diction. 

Thus  stand  the  town  Council,  claiming  to  try  the  rela- 
tors, and  the  court  martial,  to  which  the  relators  prefer  to 
ascribe  their  trial.  But  all  legislative  Acts  are  to  be  ex- 
pounded with  rational  confidence,  and  be  made  to  enure 
to  their  proper  objects. 

We  have  therefore  to  inquire  which  of  the  two  can  shew 
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the  proper  legislative  warrant  for  the  trial  of  the  relators 
in  this  particular  instance.  In  order  to  test  the  jurisdic- 
tion of  the  town  Council,  we  turn,  first,  to  the  charter  of 
1803,  8  Stat.  221.  By  the  8th  section,  the  town  Council 
are  vested  "with  full  power  and  authority,  from  time  to 
time,  to  commit  to  close  prison,  (after  conviction,)  in  the 
jail  of  Beaufort  district,  or  the  jail  in  Beaufort,  all  such 
person  and  persons  who  shall  in:;ur  any  penalties  or  for- 
feitures, intended  to  be  inflicted  by  any  of  the  by-laws  of 
the  said  corporation,  passed  conformably  to  the  powers  ves- 
ted in  them  by  this  Act ;  subject,  nevertheless,  to  all  the 
benefiw  of  the  insolvent  debtors  Act." 

This  enactment,  in  its  very  terms,  answers,  at  least  in 
part,  the  second  and  third  objections  to  the  jurisdiction  of 
the  town  Council;  that  is,  they  have  authority  to  imprison 
in  the  jail  ol  the  district  for  penalties  under  their  proper 
ordinances.  And  it  is  plain  that  they  must  so  imprison  by 
means  of  their  own  authorized  agent  responsible  to  them  ; 
else  the  very  power  to  imprison  would  be  paralized.  This 
of  course  presupposes  that  the  ordinances  are  within  the 
power  of  the  town  Council.  Their  whole  argument,  in 
fact,  depends  upon  that  assumption.  The  rest  of  these  two 
objections  comes  under  the  consideration  of  the  first,  which 
presents  the  proper  question  ;  what  is  the  jurisdiction  of 
the  town  Council  in  the  case  ? — and  I  proceed  accordingly 
to  the  Act  of  1823,  8  Stat.  330.  It  enacts  as  follows,  that 
"  from  and  after  the  passing  of  this  Act,  the  power  and 
duty  of  organizing,  detailing  and  enforcing  the  perform- 
ance of  patrol  duty  in  the  Beat  company  or  other  com- 
panies in  the  town  of  Beaufort,  be,  and  the  same  is  here- 
by, transferred  to  the  town  Council  of  said  town."  Here 
we  find  the  organization  and  enforcement  of  patrol  duty  in 
the  town,  plainly  given  to  the  town  Council  in  extenso  ; 
and  why  they  may  not  pass  ordinances  upon  the  patrol 
duty  so  explicitly  transferred,  inflict  penalties  and  enforce 
them,  under  the  general  power  given  by  their  charter,  "  to 
imprison,"  I  cannot  perceive.  But  in  fact  the  town  Coun- 
cil did  exercise  all  such  powers,  after  passing  the  necessary 
ordinances,  as  they  set  forth  in  their  answer  to  the  sugges- 
tion of  the  relators.     But  objection  is  made  to  such  a  de- 
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legation  of  the  power  over  patrols,  in  virtue  of  the  subse- 
quent Act  of  1825,  entitled  ^'an  Act  to  amend  the  charter 
of  the  town  of  Camden ;  and  for  other  purposes  therein 
mentioned,"  "  that  from  and  after  the  first  day  of  January, 
1826,  the  power  and  duty  of  regulating  and  superintend^ 
ing  the  patrol  within  the  limits  of  the  town  of  Beaufort,  be, 
and  the  same  is  hereby,  transferred  to  and  devolved  on  the 
Intendant  and  Wardens  of  the  said  town,  who  are  hereby 
vested  with  full  powers  to  make  all  such  ordinances  rela- 
tive to  the  time  and  manner  of  performing  patrol  duty 
within  the  limits  of  the  said  town  aforesaid,  as  may  be  ne- 
cessary to  preserve  the  peace,  order  and  safety  of  the  in- 
Habitants  thereof."  6  Stat.  264. 

But  does  this  Act  lessen  or  restrict  the  powers  given  by 
the  Act  of  1823 1  By  the  Act  of  182S,  the  power  to  re- 
gulate patrol  duty  is  a  second  time  transferred  to  the  town 
Council,  and  more  expressly  the  power  to  pass  ordinances 
'^  relative  to  the  time  and  manner  of  performing  patrol 
duty"  is  given.  But  I  can  perceive,  neither  in  its  letter  or 
spirit,  any  intention  to  take  away  the  general  delegation  of 
the  patrol  to  the  town  Council.  « 

Are  not  the  Acts  of  1803,  '23  and  '25,  to  constitute  but 
one  law  1  The  two  latter  add  to  the  powers  under  the 
charter  of  1803  :  1st.  by  giving  the  whole  police  of  the 
patrol  duty  to  the  town  Council.  2dly.  By  giving  them 
power  to  pass  such  ordinances  '^  relative  to  the  time  and 
manner  of  performing  patrol  duty,  as  may  be  necessary  to 
preserve  the  peace,  order  and  safety,"  <&c. 

The  Act  of  182S  may  have  been  passed  to  explain  or 
relieve  doubts ;  but  it  is  not  necessarily  so  repugnant  to 
the  Act  of  1823  as  to  repeal  it  by  mere  implication.  On 
the  contrary,  are  they  not  Acts  in  pari  materia,  and  there- 
fore to  be  united  1  The  patrol  c(^titutes  the  usual  means 
of  enforcing  a  very  important  part  of  our  police,  and  has 
often  been  put  into  the  hands  of  incorporate  town  Coun- 
cils. 

The  Act  of  1825  not  only  affords  no  plain  restriction 
upon  that  of  1823,  but  may  have  been  intended  to  give 
more  express  power  in  passing  ordinances  upon  the  subject 
of  patrols.     But  in  any  view  the  words  '<  relative  to  the 
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time  and  manner''  are  not  in  opposition,  but  to  be  under'* 
stood  in  connection  with  the  preceding  re-enactment  to 
transfer  the  patrol  power  to  the  town  Council.  For  a  pro- 
per and  just  construction,  we  must  take  the  whole  section 
of  the  Act  together.  It  could  not  have  been  intended  that 
the  ordinance  ought  not  to  enact  a  penalty — that  would 
render  it  a  dead  letter.  But,  if  its  penal  enactments  be 
right,  then  its  enforcement  against  the  delinquents  is  plain- 
ly referred  back  to  the  charter  of  1803,  first  quoted,  "  to 
commit  to  close  prison"  such  infractors  of  an  ordinance 
of  the  town  Council. 

The  exact  point  of  the  case  is  surely  this,  that  if  the 
ordinances  are  within  the  powers  conferred,  the  town 
Council  are  right  throughout.  Against  such  constructions 
of  the  Acts  of  1803,  '23  and  '25,  as  constituting  one  sys- 
tematic law  for  the  town  Council  of  Beaufort,  the  Act  of 
1839,  for  digesting  the  patrol  laws  into  oue  Act,  is  also 
urged.  The  17th  section  of  this  Act,  (11  Stat.  61,)  de- 
clares that  *^  the  capfain  or  commanding  officer  of  a  com- 
pany, the  leader  of  a  patrol,  and  any  person  declared  liable 
by  this  Act  to  perform  patrol  duty,  who  shall  neglect  or 
refuse  to  perform  the  duty  required  by  this  Act,  shall  be 
summoned  to  and  tried  by  the  same  courts  martial  ordered 
for  the  trial  of  officers,  non-commissioned  officers  and  pri- 
vates of  the  militia ;  and  execution  shall  be  issued,  and 
collection  made,  in  the  same  manner  as  for  military  fines." 
But  this  Act,  in  so  many  words,  restrains  the  military  juris- 
diction to  delinquents  under  that  Act ;  to  those  who  "  ne- 
glect to  perform  the  duty  required  by  this  Act"  are  the 
terms  used  ;  and  bear  in  mind,  that  this  too  is  a  particular 
jurisdiction,  the  creature  of  its  charter,  to  be  watched  as 
closely  and  jealously  as  the  town  Council.  Neither  can 
be  favored  beyond  the  letter  or  unavoidable  construction 
of  their  respective  charters.  But  which  jurisdiction  shall 
take  cognizauce  of  the  Beaufort  ordinance,  is  still  the  ques- 
tion ;  the  town  Council  or  the  court  martial  ? 

Not  the  court  martial  assuredly.     Let  me  illustrate  this 

by  putting  the  following  case.     Suppose  a  motion  made 

for  a  writ  of  mandamus  to  require  the  court  martial  to  try 

these  relators  for  their  neglect  to  perform  patrol  duty  ii^ 

64 
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the  tovn  of  Beanfort,  would  not  the  follpwing^  answer  on  the 
part  of  the  colonel  and  his  officers  of  the  regiment  be  con- 
clusive? ^'  Our  jurisdiction  is  limited,  by  the  Act  of  18S9| 
expressly  to  (he  neglect  of  the  patrol  duty  required  by  that 
Act ;  and  we  cannot  take  cognizance  of  and  enforce  a 
penalty  to  be  inflicted  in  virtue  of  the  ordinance  of  the 
town  Council.''  Is  it  not,  then,  apparent  that  the  error  in 
the  motion  for  a  prohibition  consists  in  assnming  that  the 
town  Council  are  bound  to  proceed  under  the  patrol  laws 
of  the  State,  whereas,  the  Acts  of  1823  and  1826  express^ 
ly  transfer  to  them,  in  so  many  words,  the  ^*power  of  or- 
ganizing, detailing  and  enforcing  patrol  dnty  in  the  town 
of  Beaufort,''  and  it  follows  of  course  they  are  to  proceed 
under  their  own  organizing,  detailing  and  enforcing  ordi* 
nances. 

What  other  meaning,  then,  to  justify  such  ordinances, 
can  be  attached  to  the  terms,  to  transfer  the  power  and 
duty  of  patrol  used  in  these  Acts  ? 

I  should  conclude  that  the  general  patrol  Acts  are  as 
much  lifted  from  the  patrol  duty  in  the  town  of  Beaufort, 
and  the  town  ordinances  substituted,  as  the  road  laws  of 
the  State  are  from  King-street,  in  order  to  put  the  city  laws 
of  Charleston,  regulating  the  streets,  in  lieu  and  place  of 
such  rood  laws.  The  motion  to  reverse  the  circuit  deci<* 
sion  is  granted. 

O'Neall,  Evans,  But^-eji  and  WAitpi^AWi  )J.  con-* 
curred, 
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Samuet  Gumry  and  Sarah  his  w{fe  vs.  Samttel  Kertoui 

The  plaifitifis'  oegioeB  were  purchased  from  a  third  person,  by  C. 
D.|  on  the  joint  account  of  himself  and  the  defendant  AAer  notice  of 
the  plaintiffs'  title,  C.  D.  sold  the  negroes  for  the  benefit  of  himself 
and  the  defendant  Held,  that  the  sale  by  C.  D.  was  a  conversion 
by  both  himself  and  the  defendant 

Ordered,  in  trover^  that  a  new  trial  be  granted,  unless  the  plamtifis 
release  apart  of  the  damages. 

Before  Evans,  J*    tU  Oeorgettywn,   Spring  Term^  1845. 

This  was  an  action  of  trover,  for  a  negro  woman  named 
Elsey,  and  her  four  children. 

Elsey  formerly  belonged  to  E.  Barnett,  who^  by  his  will, 
gave  the  residue  of  his  personal  estate  to  his  four  daugh<>' 
ters.  The  will  contains  a  limitation  over^  that  if  his 
daughters  Elora  or  Jane  should  die  without  leaving  issue 
of  their  bodies,  the  proportion  or  share  of  such  to  return 
to  the  other,  and  to  his  son  John.  The  testator  died  sooa 
after,  and  on  the  division  of  the  estate  Elsey  was  allotted 
to  Eloraj  who.  panrried  Thomas  White.  Mrs.  White  died 
about  •  a  year  before  the  trial ;  all  the  rest  of  the  family 
died  before  her,  except  Jane,.  who>  with  her  husband,  were 
the  plaintiffs  in  this  action.  The  tiegroes  were  in  White's 
possession  up  to  the  death  of  his  wife,  except  the  third 
child  of  Elsey,  named  Leah,  who  had  been  sold  to  J.  J^ 
Dickinson  some  short  time  before.  Within  a  few  days 
after  Mrs.  Whitens  death,  Elsey  and  her  remaining  children 
were  carried  to  Georgetown,  and  sold  to  Dickinson  for 
$300.  Perhaps  the  case  will  be  better  presented  by  giving 
the  whole  evidence. 

Moses  Playor,  Knew  Elsey  in  White's  possession  ; 
she.  had  four  children ;  the  eldest  a  girl  about  twelve  years 
old  when  sold — the  next  a  boy,  two  years  younger ;  the 
next  a- girl,  two  years  younger  than  the  boy;  the  youngest 
about  a  year  old  ;  they  were  *•  exactly  good  looking  chil* 
dreu."  The  children's  naines  were  Lydia,  Charles,  Leah 
and   Anthony.     He  warned  Dickinson  that  the  property 
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had  teea  entailed  before  Mrs.  White's  death.  White  ci- 
fered  to  sell  the  oldest  to  him  for  three  hundred  dollars. 

Captain  Eldridge,  In  March,  1844,  he  was  master  of 
the  sch.  Consul,  sailing  between  Georgetown  and  Charles- 
ton ;  he  carried  Elsey  and  her  four  children  to  Charleston; 
the  defendant,  Kerton,  requested  him  to  take  them ;  be  did 
not  say  whose  they  were  ;  Kerton  directed  him  to  deliver 
them  to  Dickinson,  in  Charleston ;  they  were  entered  at 
the  custom  house  on  the  evening  of  the  4th  March ;  he 
sailed  the  next  morning,  and  arrived  in  Charleston  at  2 
o'clock  the  next  day,  when  Dickinson  took  charge  of  the 
negroes ;  he  received  the  passtige  money  at  Kerton  &  Dick- 
inson's store. 

Mr.  Roberts.  Was  in  the  custom  house  as  assistant,  ia 
March,  1844 ;  the  negroes  were  entered  there  ;  he  received 
the  manifest  from  Capt.  Eldridge — ^Iferton  was  f resent; 
the  manifest  states  that  Kerton  &  Dickinson  weretheship- 
pers  ;  they  had  previously  shipped  slaves.  It  is  usual  to 
ask  the  names  of  the  owners,  which  he  supposes  was  done 
on  this  occasiotx ;  Dickinson  &  Kerton  are  engaged  in 
merchandize,  and  in  buying  and  selling  negroes. 

R.  E.  Prater.  Served  a  written  demand  of  the  ne- 
groes on  Kerton,  on  the  5th  March,  at  3  o'clock ;  Kerloft 
made  no  answer  to  the  demand.  A  previous  written  no- 
lice  and  demand  were  served  on  Kerton  by  JMr.  Wilkin- 
son, at  half  past  2  o'clock,  and  a  copy  left  for  Dickinson. 

F.  Anderson.  Guerry  did  not  know  the  negroes,  and 
he  came  with  him  to  Georgetown  in  pursuit  ol  thena,  and 
to  identify  them.  This  was  within  two  weeks  after  Mrs. 
White's  death  ;  saw  the  names  of  the  negroes  at  the  cus- 
tom house,  and  determined  to  pursue  them  to  Charleston  ; 
went  to  the  stage  oflBce,  kept  by  Mrs.  Lester,  and  paid  for 
.  their  passage  in  the  stage,  to  start  at  4  o'clock ;  when  the 
hour  arrived,  went  to  the  stage  office— the  driver  refused 
to  receive  them,  although  the  stage  was  empty  ;  said  all 
the  seats  were  engaged  some  weeks  before ;  offered  to  ride 
on  the  box,  the  top,  or  the  baggage,  but  were  refused. 
The  stage  left  the  office  without  any  passengers;  started 
to  Charleston  on  horseback,  and  arrived  there  on  the  mor- 
ning of  the  8tb;  went  immediately  to  Cal.  Memminger; 
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they  had  some  information  that  the  ne^oes  were  in  the 
possession  of  Gilchrist,  a  broker ;  carried  a  letter  to  him 
making  a  demand,  but  he  said  he  did  not  have  them  ;  saw 
Dickinson  there ;  he  asked  if  they  were  the  men  who  had 
come  in  pursuit  of  the  negroes  ?  said  he  had  sent  them 
from  Georgetown  to  Charleslon,  and  from  thence  to  New 
Orleans  ;  returned  to  Gol.  Memminger's,  and  told  him,  and 
received  a  written  demand  and  notice,  to  be  served  oa 
Dickinson — searched  for  him,  but  he  was  no  longer  to  be 
£9iind. 

G,  C:  Munro.  The  negroes  were  brought  to  town  for 
fiale ;  the  man  who  brought  them  said  they  belonged  to 
White,  and  that  Dickinson  had  the  refusal  of  them  ;  Mrs^ 
Lester  is  the  stage  agent ;  Dickinson  is  her  son-in-law 
now;  there  are  two  stages  on  the  line — one  holds  six  and 
the  other  four  passengers,  besides  those  who  gfo  outside ; 
would  not  have  given  much  more  than  $800  for  the  ne- 
groes ;  on  a  credit  (iiey  might  have  sold  for  20  or  25  per 
cent  more. 

Mr.  Atkinson  valued  the  negroes  as  follows  :  Elsey  4  or 
600  hundred  dollars,  Charles  275  dollars,  Leah  200  dollars, 
Anthony  100  dollars,  and  Lydia  300  dollars,  from  Player's 
description  of  them* 

Mr.  John  A.  Allston  valued  them,  from  description,  as 
follows:  Elsey  600,  Lydia  300,  Charles  200,  Leah  150, 
«ud  Anthony  100  dollars. 

Defence^ 

Wliite.  Mrs.  White,  his  step-mother,  requested  the  ne- 
groes should  be  sold  after  her  death,  and  told  his  father  to 
use  the  money  for  bis  own  purposes.  He  sold  Leah  to 
Dickinson  during  Mrs,  White's  lifetime,  in  1843 ;  there 
were  mortgages  and  judgments  against  his  father,  which 
were  paid  oat  of  the  price  of  Leah ;  he  brought  them  to 
Georgetown  a  few  days  after  Mrs.  White's  death,  and  ofier^ 
ed  them  for  sale  openly  to  several  persons  ;  bargained  them 
to  Dickinson  the  evening  of  the  day  he  brought  them,  for 
S800.  Dickinson  told  him  Kerton  had  nothing  to  do  in 
the  buying  the  negroes ;  they  sometimes  bought  negroes 
together ;  he  left  the  negroes  in  Dickinson's   charge,  and 
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went  home  to  Williamsburg ;  Dickinson  came  to  his  father'g, 
and  the  bargain  was  confirmed,  and  the  price  paid ;  Elsey 
was  a  common  field  negro  ;  his  father  had  her  15  years; he 
represented  her  as  good  property ;  had  heard  the  property 
was  entailed ;  it  was  the  last  of  February  that  he  sold 
Ihem ;  he  brought  them  openly  in  a  cart ;  Meses  Playor 
assisted  him  in  selling  Leah,  and  represented  her  as  good 
property,  to  Mrs.  Lester  and  Dickinson. 

Bufkin.  In  February,  1844,  Dickinson  lived  withKer- 
ton ;  all  his  property  was  there ;  they  merchandized  to- 
gether, and  sometimes  bought  n^roes ;  Kerton  sent  a  ne- 
gro girl  to  his  house  to  nurse ;  said,  when  applied  to  for 
one,  he  would  send  her  if  Dickinson  was  willing ;  had 
her  3  or  4  weeks  ;  the  woman  went  about  the  town  ;  Ker- 
ton or  Christie  was  Dickinson's  agent,  when  absent, 

A,  W.  Dozier.  Bought  a  negro  from  Dickinson  ia 
1813 ;  did  not  know  Kerton  in  the  trade  ;  they  have  both 
bought  negroes. 

Col.  Commander.  Dickinson  lived  with  Kerton,  and 
had  his  property  there,  up  to  the  time  of  his  marriage  ia 
May.  He  is  a  speculator,  and  has  an  interest  in  a  steam 
saw-mill  now  erecting  ]  has  known  Dickinson  buy  proper- 
ty at  sheriff's  sale,  and  the  title  made  to  him,  whilst  he 
was  in  company  with  Kerton. 

6r.  C.  Munro.  Recollects  the  negroes  had  been  broagbt 
to  Georgetown  before  the  time  they  were  sold ;  this  was 
in  Mrs.  White's  lifetime ;  the  man  who  brought  them  said 
there  was  some  jealousy  between  the  woman  and  her  mis- 
tress. 

Mr.  Munro.  Dickinson  and  Kerton  trade  in  negroes 
as  a  part  of  their  business  ;  recollects  to  have  heard  at 
the  time  that  Dickinson  bought  for  himself ;  Kerton  was 
not  the  owner  of  the  stage  from  Georgetown  to  Charleston,* 
but  of  the  Cheraw  stage,  connecting  with  it  at  George- 
town. 

The  jury  was  instructed,  1.  That  it  Kerton  had  no 
interest  in  the  negroes,  and  was  a  mere  agent  to  ship  them, 
and  had  done  so  before  he  had  any  notice  of  the  plaintiff 
title,  then  he  was  not  liable. 

2,  If  they  were  joint  owners,  then   the  shipping  thsm 


Charleston,  January,  1846.  511 

off  for  sale  by  Kerton,  conpled  with  the  subsequent  ship- 
pidg  by  Dickinson,  and  sale,  (after  notice  of  title  in  the 
plaiotiOs)  on  their  joint  account  and  for' their  joint  benefit, 
was  a  conversion  by  both,  and  rendered  each  liable.  The 
jury  found  a  verdict  for  the  plaintiff  for  $1850,  which , 
according  to  the  evidence,  was  above  the  value  of  the  ne- 
groes ;  but  the  vahiTition  set  by  Mr.  Atkinson,  the  fore- 
man of  the  jury,  and  by  Mr.  AUston,  was  founded  on  no 
personal  knowledge,  but  on  the  description  given  of  them. 
The  defendant  appealed,  and  now  moved  for  a  new 
trial,  on  the  following  grounds,  viz : 

1.  Because  his  Honor  erred  in  charging  the  jury,  that 
if  they  found  the  negroes  in  question  to  have  been  pur- 
chased in  the  co-partnership  name,  the  conversion  of  them 
by  one  of  the  co-partners  was  sufficient  to  charge  the 
other  co-partner  in  an  action  of  trover. 

2.  Because,  in  the  verdict  of  the  jury,  they  have  neither 
confined  themselves  to  the  highest  value  of  the  negroes, 
as  proved  on  the  trial,  together  with  the  hire,  or  to  the  in- 
terest thereon — but  have  given  vindictive  damages,  which 
is  not  allowed  in  an  action  of  trover. 

3.  Because  there  was  not  the  slightest  evidence  that 
the  defendant  had  any  participation  whatever  in  the  pur- 
chase of  the  said  negroes ;  so  that  the  verdict  of  the 
jury  is  not  only  without  evidence,  but  in  the  very  face  of 
the  evidence. 

Munro  and  Mitchell^  for  the  motion. 
WUkinsoHj  contra. 

Curia^  per  Evans,  J.  I  think  the  jury  were  well 
•  warranted  in  the  conclusion  that  the  negroes  had  been 
purchased  on  the  joint  account  of  Kerton  and  Dickinson  ; 
and  if  so,  the  sale  by  one,  after  notice,  for  the  benefit  of 
both,  was  a  conversion  by  both.  Indeed,  I  think  there  is 
little  doubt  that  the  refusal  of  the  stage  driver  to  take 
the  plaintiff  to  Charleston,  was  a  contrivance  of  the  part- 
ner in  Georgetown,  to  prevent  the  plaintiff's  reaching 
Charleston  until  after  notice  had  been  given  to  Dickinson 
that  the  plaintiff  was  in  pursuit  of  the  negroes,  so  as  to 
enable  him  to  put  them  out  of  the  way. 
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But  the  jury,  in  their  indignation  at  the  defendanl's 
conduct,  have  clearly  ^iven  a  greater  amount  of  damages 
than  they  were  authorized  by  law  to  do.  In  trover,  accord- 
ing to  all  the  authorities,  the  value  of  the  negroes,  with 
hire  or  interest,  was  the  legal  measure  of  damages.  The 
highest  price  set  on  the  negn.es  was  $1376.  From  the 
converson  to  the  trial  was  about  thirteen  months.  The 
interest  for  this  time  is  $104,  makrag  in  all  $1479. 

This  is  the  highest  verdict,  according  to  the  evidence, 
that  the  jury  could  have  given.  There  must,  therefore, 
be  a  new  trial,  unless  the  plaintiffs  release  all  of  their  ver- 
dict above  that  sum.  If  they  do  so  release,  then  the  mo- 
tion for  a  new  trial  is  refused. 

Richardson,  O'Neall,  Butler,^  Wardlaw  and  Faosij 
JJ.  concurred. 


Executors  of  Cromwell  vs.  the  Charleston  Insurance  and 
TrtMt   Company. 

An  incoTporated  idsu ranee  company,  having  its  office  aad  doing 
basiness  in  the  City  of  Charleston,  is  subject  to  the  jurisdiction  of  the 
City  Court,  and  may  be  sued  therein. 

A  corporation  has  its  phice  of  legal  residence  wherever  its  cor- 
porate business  is  done. 

Tried  in  the  City  Court  of  Charleston^  November  Ternh 

1846. 

The  report  of  the  Recorder  is  as  follows. 

"  This  was  an  action  on  a  policy  of  insurance  of  a  cer- 
tain house  in  the  City  of  Charleston,  from  fire,  entered  in- 
to by  the  Charleston  Insurance  and  Trust  Company  with 
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the  plaintiffs.  There  was  proof  of  loss  by  fire,  and  that 
the  Charleston  Insurance  and  Trust  Company,  (a  corpora- 
tion under  an  Act  of  the  Legislature  of  this  State,)  had 
an  office  and  did  business  in  the  city  of  Charleston. 
There  was  no  proof  as  to  who  were  the  members  of  the 
corporation,  nor  that  they  all  resided  in  the  city  of  Char- 
leston. 

^'  After  the  plaintiffs  had  closed  their  testimony,  the  de- 
fendants moved  for  a  non-suit,  on  several  grounds ;  among 
others,  on  the  want  of  proof  of  the  jurisdiction  of  the  City 
Court  in  this  case. 

'^  Without  expressing  any  opinion  on  the  other  grounds 
taken,  I  granted  the  motion  for  non-suit,  on  the  ground  that 
the  City  Court  had  no  jurisdiction.  The  grounds  of  my  judg- 
ment were  briefly  these :  All  the  Acts  giving  jurisdiction  to 
the  City  Court  of  Charleston,  from  the  Act  of  1801  down 
to  this  time,  in  defining  the  parties  who  shall  be  liable  to 
be  sued  in  that  court,  seem  to  contemplate  natural  persons 
only,  for  they  all  speak  of  defendants  as  residents  of  the 
city  of  Charleston.  The  Act  of  1801,  7  Stat.  301,  pro- 
vides "  that  no  suit  or  action  shall  be  brought  or  main- 
tained in  the  said  court,  unless  the  contract  or  cause  of 
action  hath  been  made  or  arose  within  the  limits  of  the 
said  city  of  Charleston  ;  and  that  between  persons  resident 
in  the  said  city  or  between  persons  resident  and  foreigners, 
or  between  foreigners  at  the  time  of  said  contract  or  cause 
of  action,  or  citizens  of  the  United  States.  But  nothing 
herein  contained  shall  be  construed  to  bar  any  person  from 
suing  any  person  resident  in  the  said  city,  in  the  said 
court,  for  any  sum  not  exceeding  $100,"  dfcc.  Sec.  V.  pro- 
vides "that  no  citizen  of  this  State,  not  having  resided 
within  the  limits  of  the  city  for  three  months  immediately 
preceding  the  commencement  of  the  'suit,  <&c.,  or  who 
shall  not  have  been  in  the  habit  of  residing  there  during 
four  months  in  the  year,  preceding  the  commencement  of 
the  suit,  shall  be  liable  to  be  sued  in  the  said  court."  So 
the  Act  of  1818,  7  Stat  319,  extending  the  jurisdiction  of 
the  City  Court,  provides  that  "  nothing  contained  in  this 
Act  shall  be  so  construed  as  to  extend  to  any  inhabitant  of 
this  State,  who  may  not  be  a  resident  within  the  City  of 
66 
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Charleston  ;  and  no  person  shall  be  construed  to  be  a  res* 
ident  of  the  said  city;  unless  he  shall  have  resided  in  the 
said  city  three  months  prior  to  the  commencement  of  the 
suit,  (fee.  or  shall  have  resided  within  the  city /our  months 
during  the  year  immediately  preceding  the  commencement 
of  said  suit,"  <ftc.  By  the  Act  of  1824,  7  Stat.  325,  the 
amount  merely  of  the  jurisdiction  is  increased  from 
$600  to  1000.  The  Act  ot  1826,  7  Stat.  329,  extends 
the  jurisdiction  of  the  Court  to  certain  classes  of  con- 
tracts, (indefinitely  as  to  the  amount,)  and,  among  others, 
to  all  suits  arising  upon  policies  of  insurance,  ''to  the 
same  extent,  to  all  intents  and  purposes,  as  the  Court  of 
Common  Pleas,  where  the  contract  or  cause  of  action  arises 
within  the  limits  of  the  corporation,  and  where  the  defen- 
dant is  a  resident  within  the  limits  of  the  said  corpora^ 
lion,  or  is  not  a  resident  of  this  Stated  From  all  these 
Acts,  it  is  apparent  that  the  jurisdiction  of  the  Court  de- 
pends upon  the  residence  of  the  parties  to  be  sued,  within 
the  limits  of  the  city,  and  that  neither  the  language  nor 
apparent  meaning  of  the  terms  used,  can  be  considered  as 
applying  to  a  corporation  sued  as  such.  Even  if  they 
could  be  so  construed  as  to  include  a  corporation,  sued  as 
such,  in  that  case,  as  in  any  and  all  others,  the  actual  res- 
idence of  the  natural  persons  constituting  the  corporation, 
within  the  city,  for  three  months,  or  four,  as  the  case 
might  be,  would  have  to  be  proved,  to  give  the  court  juris- 
diction. Whatever  view  may  be  taken  of  the  intention  of 
the  Act  of  1826,  in  regard  to  the  extention  of  the  jurisdic- 
tion of  the  Court  to  cases  of  insurance,  and  the  other 
classes  of  contracts  mentioned  in  the  Act,  it  is  clear,  by  the 
latter  part  of  the  Act,  that  the  indispensable  requisite  of 
residence  is  still  preserved,  in  order  to  confer  jurisdiction 
upon  the  Court  in  any  particular  case  arising  under  it 
<lt  has  been  stated  that  many  cases  against  corporations, 
and  one,  if  not  more,  against  this  very  corporation,  have 
been  brought  and  tried  in  the  City  Court.  This  is  very 
likely  to  be  so,  and  the  court  would  willingly  hear  and 
try  such  case?,  where  the  convenience  of  the  parties  might 
induce  them,  by  consent,  to  submit  them  to  the  decision  of 
this  Court ;  but  it  furnishes  no  authority  for  the  jurisdic- 
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tioQ  of  the  court,  where  that  jurisdiction  is  questioned,  and 
the  court  is  called  upon  to  decide,  as  a  legal  question, 
whether  it  can  entertain  in  inviiumy  any  authority  over 
parties  not  resident^  and  therefore  not  subject  to  the  au- 
thority or  power  of  the  City  Court  of  Charleston.  It  is 
clear,  in  an  action  against  several  joint  contractors,  where 
one  or  more  had  resided  in  the  city  for  the  requisite  period 
to  make  them  liable  to  be  sued  in  the  City  Court,  if  the 
action  were  against  themselves  alone,  that,  if  the  other 
parties  necessary  to  be  made  defendants  resided  in  the 
State  of  South  Carolma  and  out  of  the  city  of  Charleston, 
this  court  would  have  no  jurisdiction.  An  action  against 
a  corporation,  if  sustainable  at  all,  could  stand  in  no  other 
or  better  position,  and  the  application  of  this  principle 
would,  in  almost  every  case,  against  a  corporation,  (it  is 
apparent,)  exclude  the  jurisdiction  of  the  Court.  If  it  is 
desirable  that  jurisdiction  should  be  conferred  upon  this 
court,  in  cases  like  the  one  before  us,  it  remoins  only  for 
the  Legislature  to  say  so,  clearly  and  definitely,  and  there 
will  be  no  hesitation  on  the  part  of  the  court  in  contribu- 
ting, as  far  as  in  its  power,  to  what  may  be  thought  a  more 
convenient  or  prompt  administration  of  the  justice  of 
the  Slate." 

The  plaintiffs  appealed,  and  now  moved  that  the  non-suit 
be  set  aside,  on  the  ground  that,  under  the  Act  of  1825, 
the  court  had  jurisdiction. 

Seymour,  for  the  motion,  cited  The  Rail  Road  Com- 
pany vs.  Leison,  2  Howard  U.  S.  R.  497. 

A.  O.  Magrath,  contra,  cited  8  Stat.  430 ;  Bank  vs. 
McKenzie,  2  Brock.  399. 

Curia,  per  Butler,  J.  From  my  construction  of  the 
Act  of  the  Legislature,  passed  in  1825,  the  language  of 
which  is  recited  in  the  report  of  the  Recorder,  I  have 
come  to  the  conclusion  that  it  was  the  design  of  the  Le- 
gislature to  give  jurisdiction  to  the  city  court,  not  only  of 
contracts  of  insurance,  but  over  the  legal  parties  iriaking 
such  contracts,  within  the  limits  of  the  corporation.  At 
that  time,  such  contracts  were  made  usually  by  corporate 
bodies.     Indeed,  my  inquiries  have  satisfied  me  that  char- 
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tered  companies  were  alone  in  the  habit  of  becoming  under- 
writers on  such  policies  as  that  before  the  court,  at  the  time 
the  Act  was  passed.  If  there  were  any  such  entered  into  by 
persons  individually,  they  were  rare  exceptions,  and  could 
not  have  been  within  the  contemplation  of  the  Legisla- 
ture. It  is  certain  that  the  Act  would  now  be  wholly  in- 
operative, if  its  provisions  were  to  be  confined  to  persoD- 
^ai,  in  contra-distinction  to  corporate,  inhabitants  or  resi- 
dents. I  readily  admit  that  a  corporation  cannot  be  re- 
garded, in  any  case,  as  a  resident  citizen.  It  has  been 
decided  in  the  United  States'  courts  that  a  corporation,  as 
an  ens  rationis,  does  not  come  within  the  provision  of  the 
Constitution  respecting  '*  controversies  between  citizens  of 
different  States."  In  some  of  the  earlier  decisions,  {Straw- 
bridge  vs.  Curtiss,  3  Cranch,  267 ;  The  Bank  vs.  De- 
veaus;,  5  Cranch,  61,)  the  courts  went  very  far  in  holding 
that  a  corporation  could  not  be  a  party,  only  so  far  as  it 
was  the  means  of  bringing  before  the  court  the  actual 
stock-holders ;  and  that  their  personal  residence  would 
control  the  jurisdiction  of  the  court.  These  decisions 
have  been  very  much  modified  by  the  case  of  the  Rail 
Road  Company  vs.  Letson,  2  Howard's  U.  S.  R.  497.  As 
the  representative  of  others,  a  corporation  should  be  al- 
ways be  regarded  as  the  true  legal  party.  Althoucfh  not 
a  citizen,  it  may  be  the  representative  of  citizens.  In  the 
case  now  under  consideration,  the  question  is  whether  a 
corporation,  as  a  legal  party  defendant,  can  have  a  local 
residence,  or  can  be  a  resident,  not  citizen,  within  the 
meaning  of  the  Acts  of  the  Legislature  creating  and  en- 
larging the  jurisdiction  of  the  city  court.  The  langaage 
of  the  Act  of  1825  is,  "  where  the  defendant  is  a  resident 
within  the  limits  of  the  daid  corporation."  I  take  it,  that 
residence  is  a  place  of  legal  abode,  in  its  legislative  mean- 
ing. A  corporation  must  have  some  abiding  place,  of  lo- 
cal definitenei^.  Is  there  anything  out  of  the  way  in  say- 
ing where  a  bank  resides  7  We  all  understand  the  im- 
port of  the  words,  ''  where  is  a  bank,  or  other  corporation, 
situated  ?"  It  is  situated  where  it  is  in  the  habit  of  doing 
its  business.  It  has  been  often  decided  in  the  English 
courts,  that  a  corporation  may  be  a  local  inhabitant.   The 
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residence  of  a  corporation  must  be  ascertained,  not  by  the 
habitation  of  the  stock-holders  in  interest,  but  by  the  of- 
ficial exhibition  of  legal  and  local  existence.  We  are  not 
without  precedent  on  this  subject.  In  the  Bank  vs.  Mc- 
Kenziej  .2  Brock.  K.  393,  a  corporation  is  held  to  reside 
where  its  principal  office  is.  In  the  case  that  I  am  now 
considering,  the  defendant  is  a  party  doing  business  as  a 
corporation,  in  the  city  of  Charleston.  If  the  individual 
stock-holders  were  asked  the  question,  they  would  at  once 
recognize  the  distinction  between  their  residences  as  indi- 
viduals, and  the  residence  of  their  corporation.  Without 
hesitation  they  would  answer,  that  their  company  resided 
where  it  was  notoriously  doing  its  corporate  business.  I 
can  see  nothing  unreasonable  in  the  court's  conforming 
to  the  common,  and  I  may  say  the  received,  understand- 
ing on  the  subject.  Nor  can  I  see  any  reason  for  courts 
fettering  themselves  by  arbitrary  rules  of  construction, 
when  the  meaning  of  an  Act  may  be  reached  by  carrying 
out  the  obvious  intention  of  its  authors.  Where  the  in- 
tention of  an  Act  is  indicated  by  the  state  of  things  exist- 
ing at  the  time  it  was  passed,  e^^uivocal  language  should 
receive  such  a  construction  as  would  subserve  the  design 
of  the  legislature.  This  company  sought  employment  in 
the  city  of  Charleston,  and  it  has  all  the  advantages  and 
protection  of  city  residence ;  and  it  is  nothing  but  right 
that  it  should  be  amenable  to,  or  subject,  to  some  extent, 
to  the  judicial  forum  of  the  city. 

This  being  my  judgment,  I  am  in  favor  of  reversing 
the  judgment  below. 

Richardson,  O'Neall,  Evans,  Wardlaw  and  Frost, 
JJ.  concurred. 
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Thomas  Cordray  vs.  M.  C.  Mordecai. 

Where  a  vessel  is  under  the  entire  control  and  is  navigated  for  the 
exclusive  henefit  of  the  mortgagor,  the  mortgagee,  although  the  legal 
owner,  is  not  liable  for  repairs  made  onjhe  credit  of  the^ortgagor 
aJona 

Where  the  mortgagee  is  sought  to  be  charged  as  owner  for  repairs, 
he  may  give  in  evidence  his  private  transactions  or  course  of  busi- 
ness in  reference  to  the  vessel,  in  order  to  shew  that  the  vessel  was 
not  under  his  control  or  navigated  for  his  benefit,  and  that  his  con- 
nection with  her  was  that  of  agent  or  consignee. 

Where  two  instruments  of  writing  relating  to  the  same  matter,  are 
written  at  the  same  time  and  on  the  same  piece  of  paper,  if  one  is 
offered  in  evidence  against  a  party,  he  has  a  right  to  insist  that  the 
other  shall  be  considered  as  evidence  also. 

Tried  in  the  City  Court  of  Charleston,  July  Term,  1845. 

The  report  of  his  Honor  the  Recorder,  is  as  follows. 

"  This  was  an  action  of  assumpsit  for  work  and  labor 
alleged  to  have  been  besfpwed  upon  the  Brig  Howell,  and 
for  materials  furnished  by  the  plaintiff,  at  the  instance  and 
request  of  the  defendant.  The  account  filed  with  the  de- 
claration, was  against  the  Brig  Howell,  Captain  Morris, 
charging  a  certain  number  of  days  work,  and  some  mate- 
rials furnished,  amounting  in  all  to  the  sum  of  $378  68, 
with  a  credit  at  the  foot  of  the  account,  by  cash  received 
at  sundry  times,  amounting  to  $175,  leaving  a  balance  due 
of  $203  68.  The  account  bore  date  the  9th  of  November, 
1842.     The  testimony  was  as  follows : 

"  Henry  Martin  proved  the  account ;  the  vessel  was  re- 
paired at  Marsh's  wharf;  saw  Mordecai  there  once  or 
twice,  soon  after  the  vessel  came  there ;  he,  (Mordecai,) 
was  talking  with  the  Captain.  When  repaired,  the  vessel 
was  cariied  down  to  a  wharf  near  vendue  range,  and  near 
Mordecai's  counting-house,  where  she  was  taking  a  load; 
saw  Mordecai  there  ;  never  saw  Mordecai  take  any  direc- 
tion or  control  over  the  vessel ;  does  not  know  of  any  con- 
tract being  made;  the  Captain  (Morris) was  there  giving 
directions,  and  was  in  a  hurry  to  get  the  job  finished. 

*'  William  Boucheneau  is  a  clerk  in  the  custom-boose 
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in  Charleston  ;  produced  in  court  the  registry  of  the  Brig 
Howell,  which  the  plaintiflf  offered  as  evidence  of  the  own- 
ership of  Mordecai  of  the  Brig  Howell ;  the  registry  hore 
date  the  5th  of  October,  1842,  and  recites  in  it  a  declara- 
tion, purporting  to  be  that  of  Mordecai,  the  defendant,  on 
oath,  as  sole  owner  of  the  Brig  Howell ;  from  the  same 
book  it  appeared  that  the  Brig  Howell  was  subsequently, 
and  on  the  13th  of  April,  1843,  registered  in  the  name  of 
John  S.  Jones,  as  owner.  The  witness  said  that  the  oaths 
spoken  of  in  the  certificate  are  administered  by  him ;  that 
in  these  cases  the  oath  may  be  taken  by  the  party  in  whose 
name  the  vessel  is  registered  as  owner,  or  by  the  captain 
or  agent.  Witness  cannot  say  whether  the  parties  or  the 
agents  took  the  oath  in  these  cases,  nor  whether  the  certifi- 
cate of  Mordecai  was  obtained  by  him  or  the  captain  ;  had 
no  doubt,  however,  that  Mordecai  knew  of  the  register  in 
his  name. 

"  Mr.  Pezant  said  he  knew  the  Brig  Howell ;  she  for- 
merly belonged  to  his  brother ;  witness  was  there  when 
Cordray  was  at  work ;  he  saw  Mordecai  there,  apparently 
looking  on  as  any  other  owner  ;  did  not  hear  him  give  any 
direction  ;  witness  proved  the  signature  of  Morris  to  the 
bill,  certified  by  him  to  be  correct, — (bill  produced  in 
court.)  Morris  was  the  Captain;  the  object  of  Morris' 
signature  was  to  recognize  or  vouch  the  bill  ;  witness  saw 
Mordecai  there  but  once. 

"  John  E.  Cay  said  he  knows  the  Brig  Howell ;  she 
formerly  belonged  to  Mr.  Pezant ;  she  was  sold  for  two 
liotes ;  Morris  was  the  drawer ;  Mordecai  the  indorser ; 
the  titles  were  made  to  Mordecai  ;  the  vessel  was  under 
the  management  of  Mordecai  after  the  purchase,  as  mer- 
chant ;  that  Mr.  Pezant  bargained  for  the  sale  of  the  Brig 
with  Morris. 

"  Cross-examined, — Captain  Morris  called  to  treat  for 
the  Brig  on  his  own  account ;  Morris  drew  the  notes,  and 
Mordecai  indorsed  them ;  the  title  was  taken  by  Mordecai 
himself;  it  was  generally  reputed  to  be  Morris'  vessel; 
the  Brig  was  bought  to  give  Captain  Morris  a  chance  to 
obtain  a  livelihood  ;  never  saw  Mordecai  exercise  any 
other  acts  than  an  agent  or  consignee  usually  exercises. 
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"  For  the  defendant.  /.  E.  Hertz  is  a  clerk  of  Morde- 
cai,.  and  book-keeper  ;  all  accounts  are  presented  to  witness 
for  payment.  This  account  was  never  presented  ;  no  ac- 
count was  ever  rendered  to  Mordecai  against  the  Brig 
Howell ;  he  never  paid  a  bill  against  her ;  tift  notes  for 
the  purchasing  of  the  brig  were  drawn  by  Morris,  aqd  in- 
dorsed by  Mordecai.  Mordecai  charged  a  commission  for 
indorsement  and  for  doing  the  business.  Morris  paid  the 
balance  of  Mordecai's  account,  complaining  that  he  charged 
too  high  for  the  business,  and  that  he  must  get  it  done 
cheaper  ;  and  by  his  directions  the  vessel  was  transferal 
to  John  S.  Jones.  Morri^  is  dead  ;  he  was  lost  at  sea  in 
September,  1843.  Mordecai  never,  to  his  knowledge,  con- 
tracted for  any  repairs  or  supplies  to  the  vessel ;  she  un- 
derwent large  repairs. 

'*  William  Tharin  is  out-door  clerk  of  Mordecai,  and 
attends  to  the  custom-house  business;  knows  of  no  ac- 
count being  presented  against  Mordecai  for  the  Brig 
Howell ;  the  title  was  taken  in  Mordecai's  name  to  secure 
him  for  liability  as  indorser  ;  Mordecai  never  derived  any 
benefit  but  as  the  agent  for  doing  business.  Morris  com- 
plained of  Mordecai's  charges,  and  changed  his  business ; 
no  account  was  kept  of  profits.  He  was  instructed  by 
Mordecai  to  take  out  the  title  at  the  custom-house ;  thinb 
Mordecai  took  the  oath,  is  not  certain  he  did  not. 

**  Mr,  /.  W.  Cleapor  was  working  on  the  Brig  Howell 
in  September,  1842,  at  the  same  time  as  Cordray.  Morris 
paid  witness'  account  at  difierent  times,  as  he  made  money 
by  the  voyages  of  the  vessel.  Mordecai  did  not  order  the 
work  or  give  any  directions. 

"  Mr,  Phinney  has  furnished  supplies  for  the  Brig 
Howell ;  regarded  Captain  Morris  as  the  owner ;  be  paid 
witness'  account ;  witness  first  sent  his  bill  to  Mordecai, 
who  sent  it  back. 

"ilfr.  Jeffords  worked  on  the  Brig  Howell  in  1842. 
Capt.  Morris  contracted  with  him ;  receipts  were  taken  as 
received  of  Capt.  Morris,  on  account  of  Brig  Howell ;  re- 
ceived payments  from  Morris  ;  a  balance  was  left,  which 
was  purchased  by  John  S.  Jones,  at  a  discount  ,*  if  he  had 
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considered  Mordecai  liable,  he  would  not  have  sold  it  at  a 
discount. 

"  The  defendant's  counsel  here  produced,  in  pursuance 
of  a  notice  served  on  him  or  the  defendant,  a  certain  me- 
morandum in  writing,  of  an  agreement  between  John  S. 
Jones  and  himself,  dated  the  12th  of  April  1842,  to  which, 
on  the  same  paper,  there  was .  another  written  memoran- 
dum or  order  on  the  same  subject,  bearing  the  same  date, 
and  also  attested  by  the  same  subscribing  witness,  signed  by 
Capt.  Morris ;  and  the  plaintiff's  counsel  insisted  that  the 
first  paper  should  go  to  the  jury  without  the  other  accom- 
panying it ;  I  ruled  that  it  must  all  go  together,  or  not  at 
all,  and  upon  this  decision  the  whole  paper  was  intro- 
duced in  evidence.  The  original  will  be  produced  on  the 
argument,  but  I  submit  the  following  copy,  for  the  better 
understanding  of  the  views  taken  by  the  court  of  the  evi- 
dence. 

''  'This  is  to  certify,  that  I  agree  to,  and  do  bind  myself 
*to  hold  harmless  Mr.  M.  C.  Mordecai  against  any  claim 
that  may  come  or  appear  against  the  Brig  Howell,  Capt.  R. 
L.  Morris,  since  the  purchase  of  said  Brig  from  J.  L.  Pe- 
zant  &  Co.  to  the  present  time.  Charleston,  S.  C.  April 
12th,  1843. 

John  S.  Jones. 

Witness,  Zr.  Eger  Hertz. 

*'  *Mr.  M.  C.  Mordecai, 

Dear  Sir, — Having  settled  with  you  for  your  demands 
against  me,  you  will  be  pleased  to  make  a  bill  of  sale  to 
Mr.  John  S.  Jones,  of  the  Brig  Howell,  in  same  manner  as 
you  received  it  from  Messrs.  J.  L.  Pezant  &  Co.  Char- 
leston, April  12th,1843. 

R.  L.  Morris.' 

Witness,  Is.  Eger  Hertz, 

"  Here  the  testimony  closed,  and  the  case  was  argued 
very  fnlly  and  elaborately  by  the  counsel  respectively. 
The  plaintiff^  counsel  contended  that  the  defendant,  Mor- 
decai, was  to  be  regarded  as  the  exclusive  legal  owner  of 
the  brig,  and  as  such  was  necessarily  liable  in  that  capacity 
for  work  done  upon  the  same  ;  the  defendant's  counsel 
66 
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contended,  on  the  other  side,  that  Mordecai  was  only  to 
be  regarded  as  a  mortgagee,  not  in  possession,  and  as 
such  that  he  was  not  liable  for  repairs  done  to  the  brig, 
unless  by  his  express  directions  ;  and  that  in  this  case  the 
whole  credit  was  evidently  given  to  Capt.  Morris,  and  not 
to  Mordecai,  and  that  the  defendant  was  therefore  not 
liaUe. 

''In  my  charge  to  the  jury,  I  directed  their  attention  io 
the  first  place  to  the  question  whether,  under  the  evidence, 
Mordecai,  the  defendant,  was  to  be  regarded  as  occupying 
the  position  of  the  exclusive  and  legal  owner  of  the  How- 
ell, and  therefore,  necessarily,  liable  as  such  on  the  con- 
tract made  for  repairs  in  this  case,  or  whether  he  should 
not  rather  be  regarded  in  the  light  of  a  mortgagee  not  in 
possession  as  such,  or  as  a  trustee  for  Morris,  the  real  and 
beneficial  owner.  I  instructed  them  that  the  fact  of  the  re- 
gister of  the  vessel  in  the  defendant's  name  as  owner, 
though  prima  fade  and  presumptive  evidence  of  owner- 
ship, was  hf  no  means  conclusive,  and  was  open  to  expla- 
nation, and  that  if  from  the  testimony  of  the  witnesses, 
especially  that  of  Mr.  Gay  the  plaintiff's  witness,  connec- 
ted with  the  written  agreement  between  the  defendant  and 
Jones  and  Morris,  the  vessel  was  beneficially  th«  property 
of  Morris,  held  and  used  for  his  benefit  as  owner,  and 
without  any  interest  in  or  participation  in  the  profits  on 
the  part  of  Mordecai ;  that  notwithstanding  the  legal  title 
might  have  been  in  Mordecai,  he  was  to  be  regarded  rather 
in  the  lisfht  of  a  mortgagee  or  trustee  ;  and  that  for  the  pur- 
poses of  this  case,  Morris  was  to  be  considered  as  occupy- 
ing the  position  and  incurring  the  responsibilities  of  the 
legal  owner.  That  although  there  might  be  some  conflict 
in  the  authorities  as  to  the  liability  of  a  mortgagee  not  in 
possession,  I  thought  the  better  opinion  to  be,  that  a  mort- 
gagee not  in  possession,  and  not  participating  in  the  use  or 
profitS'Of  the  vessel,  was  not  liable  for  necessaries  furnish- 
ed, or  repairs  done  upon  the  brig,  while  so  employed, 
without  his  express  contract,  or  strong  circumstances  to 
shew  that  they  were  supplied  on  his  credit.  I  thought, 
and  so  instructed  the  jury  in  this  case,  that  in  my  judgment 
the  whole  case  depended  upon  the  fact,  to  whom  the  credit 
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i  by  the  plaintiff  in  doing  the  work ;  and  that  if    I 
re  satisfied  upon  the  evidence,  that  the  credj^was     I 
^         g^^us^vely  to  Capt.  ^orris,  that  the  defendant  Mor-    f 
I  was  not  liable.     In  this  aspect  of  the  caae,  i  called 
attention  of  the  jury  to  the  evidence  of  the  defendant's 
lerks,  shewing  the  real  position  that  Mordecai  occupied  in 
relation  to  the  vessel — that  of  an  agent  merely — having 
no  interest  or  participation  in  the  profits  of  the  brig ;  the 
negative  facts  that  he  never  had  paid  any  bills  for  repairs ; 
that  this  bill,  although  having  a  balance  due  for  the  work, 
as  far  back  as  November,  1842,  with  credits  previously  re- 
ceived at  sundry  times  to  the  amount  of  $175,  so  far  as 
there  was  any  evidence  had  never  been  presented  to  the 
defendant  for  payment,  and  no  demand  made  until  this 
suit  ]  Morris  having  been  lost  at  sea  in  September,  1843. 
That  if  upon  this  and  all  the  evidence  they  came  to  the 
conclusion  that  credit  was  given  to  Morris  exclusively^ 
they  would  be  bound  to  find  a  verdict  for  the  defendant. 

"  The  jury  fouqd  a  verdict  for  the  defendant,  and  I  have 
received  the  annexed  notice  of  appeal.  The  grounds  taken 
assume  the  court  to  have  laid  down  positions,  in  a  man- 
ner and  to  an  extent  which  does  not  correspond  with  the 
recollection  of  the  Judge  ;  and  on  the  argument  should  be 
made  conformable  to  the  above  statement  of  my  charge  to 
the  jury.  I  find  in  Kent's  Com.  3d  vol.  p.  133,  "  the  own- 
ership in  relation  to  this  subject  (that  of  repairs)  is  not 
determined  by  the  register,  and  the  true  question  in  mat- 
ters relative  to  repairs  is  upon  whose  credit  was  the  work 
done."  Again,  "  the  weight  of  our  American  decisions  has 
been  in  favor  of  the  position,  that  a  mortgagee  of  a  ship 
out  of  possession,  is  not  liable  for  repairs  or  necessaries 
procured  on  the  order  of  the  master,  and  not  upon  the  par- 
ticular credit  of  the  mortgagee,  who  was  not  in  the  receipt 
of  the  freight."  p.  134.  The  case  from  2  Hall's  Rep.  p.  1, 
Ring  4*  McNamara  vs.  Franklin,  furnishes,  in  the  judg- 
ment of  the  court,  strong  authority  for  the  view  taken  of 
the  questions  involved  upon  the  trial  of  this  case.  Many 
authorities  are  also  collected  by  Chancellor  Kent  upon  the 
point,  and  to  be  found  at  pp.  133-34,  in  his  3d  vol.  of  the 
Commentaries*" 
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t         The  plaintiff  appealed,  and  now  moved  for  a  new  trktl; 
I     on  tbp  following  grounds : 

\         1.  Because  his  Honor  the  Recorder  erred  in  permitting 
private  transactions,  carried  ou  and  confined  to  the  defen- 
dant's counting-house,  to  which  the  plaintiff  nor  the  public 
was  privy,  between  M.  C.  Mordecai,  the  defendant,  and  R. 
L.  Morris,  the  captain  of  the  Brig  Howell,  to  establish  the 
fact  that  M.  C.  Mordecai  was  not  the  owner  of  the  vessel; 
and  then  charging  the  jury,  that  was  evidence  to  establish 
the  defence  that  the  defendant  was  only  a  mortgagee,  and 
i    not  liable,  as  owner  of  the  vessel,  to  the  plaintiff. 
i       2.  Because  his  Honor  erred  in  charging  that  there  was 
\  no  evidence  to  prove  the  defendant's  liability  to  the  plaia- 
j  tiff,  whereas,  it  is  submitted  that  the  registry  of  the  vessel 
\  in  the  custom-house  books,  and  the  title  beine  in  M.  C. 
Mordecai's  name,  and  his  acting  for  the  vessel,  although 
only  as  agent  or  consignee,  was  enough  to  establish  his 
ownership  of  the  vessel ;  and  then  the  law  raised  the  im- 
plied contract,  which  fixed  his  liability  to  the  plaintiff. 

3.  Because  his  Honor  erred  in  ruling  that  the  agree- 
ment or  guarantee  from  John  S.  Jones  to  M.  C.  Mordecai, 
should  not  be  given  in  evidence,  unless  a  letter,  written  on 
the  same  sheet  of  paper,  and  bearing  the  same  date  as  that 
of  the  agreement,  should  be  also  given  in  evidence. 

PhUlipSf  for  the  motion. 

Porter  ^  F.  D.  Richardson^  contra. 

Curia^  per  Frost,  J.  The  first  ground  of  appeal  ob- 
jects to  the  admission  of  proof  of  the  defendant's  transac- 
tions or  course  of  business  in  reference  to  the  brig,  to  shew 
that  he  acted  only  as  consignee  or  agent,  because  such 
transactions  were,  in  some  degree,  private,  and  should  not 
affect  with  notice,  persons  dealing  with  the  defendant 
Such  proof  furnished  the  most  certain  evidence  of  the 
character  in  which  the  defendant  acted,  in  connection  with 
Morris  and  the  brig.  The  effect  of  it  to  discharge  the  de- 
fendant from  liability  as  owner,  it  was  for  the  jury  to  de- 
termine. 

The  position  taken  in  the  second  ground  of  appeal,  has 
been  ruled  against  the  appellant  at  this  term,  in  the  case  of 
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Janes  vs.  Blum  ^  Cobia,  In  that  case,  Stocker  had  trans- 
ferred, by  bill  of  sale,  a  brig  to  the  defendants,  who  were 
entered  in  the  register  as  owners.  Proof  was  received 
that'  the  brig  was  navigated  for  the  benefit  of  Stocker,  and 
that  he  had  possession,  by  his  exclusive  employment  of  it 
and  receipt  of  the  freights,  and  that  the  supplies  were  fnr* 
nished  on  his  credit.  The  presiding  Judge  instructed  the 
jury^  that  though  in  general  the  owner  or  person  who  has 
the  legal  title  is  liable  for  supplies  furnished  to  his  ship, 
yet,  when  it  is  proved  that  the  legal  owner  had  no  interest 
in  :the  freights,  but  that  the  vessel  was  navigated  under  the 
entire  control  and  for  the  exclusive  betjefit  of  another,  such 
person,  pro  hac  vice^  would  be  owner  ;  and  if  upon  his  in- 
dividual credit  the  supplies  were  furnished,  then  the  legal 
owner  was  not  liable ;  and  that  the  true  question  in  the 
case  was,  to  whom  was  the  credit  given  ?  These  instruc- 
tions were  affirmed  on  appeal.  In  this  case,  precisely  the 
same  questions  arose,  whether  the  proof  of  the  transfer  of 
the  brig  to  the  defendant  shewed  an  unconditional  title  as 
owner,  or  merely  as  mortgagee;  if  the  defendant  was 
mortgagee,  then,  whether  Morris,  the  mortgagor,  was  in 
possession,  by  the  navigation  of  the  vessel  under  his  entire 
control  and  for  his  exclusive  benefit,  without  any  partici- 
pation by  the  defendflint  in  the  profits ;  and  whether  the  re- 
pairs were  made  on  the  credit  of  Morris  or  the  defendant. 
On  the  evidence  affecting  these  questions  and  the  defen- 
dant's liability,  the  instructions  of  the  Recorder  are  in  en- 
tire accordance  with  the  law  affirmed  in  Jones  vs,  Blum  ^ 
Cobic^ 

The  third  exception  is,  that  when,  pursuant  to  notice, 
the  defendant  produced  an  agreement  between  himself  and 
Jones,  by  which  Jones  guarantied  the  defendant  against 
any  claim  which  might  be  brought  against  the  brig,  from 
the  time  of  sale  by  Pezant  to  the  purchase  by  Jones,  the 
Recorder  ruled,  that  an  order  from  Morris  to  the  defendant, 
to  make  a  bill  of  sale  of  the  brig  to  Jones,  should  also  be 
read.  Both  instruments  bore  the  same  date,  were  execu- 
ted in  the  presence  of  the  same  witness,  and  written  on 
one  piece  of  paper.  From  the  guaranty,  the  plaintiff  would 
have  implied  an  admission  by  the  defendant  of  his  liability 
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as  owner.  The  order  negatives  that  admission,  by  shew- 
ing that  Morris  claimed  to  be  the  owner,  and  the  defendant 
acknowledged  his  claim.  If  what  is  contained  in  these 
papers  had  been  expressed  in  conversation,  no  question 
could  be  made  that  the  whole  conversation  should  have 
been  given  in  evidence. 

In  general,  the  same  rule  applies  to  written  as  to  oral 
admissions.  Both  papers  together  shew  that  Morris  was 
the  owner  and  vendor,  Jones  the  purchaser,  and  the  defen- 
dant  an  intermediate  party,  who  held  the  legal  title.  In 
the  arrangement  for  completing  the  sale,  tiiese  instrumeots 
were  executed.  In  this  connection,  they  negative  the  im- 
plication of  the  defendant's  ownership  of  the  brig,  and 
shew  that  the  guaranty  was  taken  as-  a  prudent  security 
against  demands  to  which  the  defendant's  possession  of  the 
legal  title  might  subject  him.     Motion  refused. 

Richardson,  O'Neall,  Evans  and  Butler^  JJ.  con- 
curred. 
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Judges  present. 
Hon.  J.  S.  Richardson, 
"     J.  B.  O'Nball, 
"     J.  J.  Evans, 
''     D.  L.  Wardlaw, 
"     Edward  Frost. 
Butler,  J.  abeent,  holding  the  Circuit  Court  in  Charlestoa 


RUIiES  OF  CX>URT. 

It  is  ordered,  that  the  49th  and  50th  Rules  of  Court  be  rescinded; 
and  instead  thereof,  the  following  rule  be  adopted. 

Commissions  for  the  examination  of  witnesses,  when  executed, 
may  be  returned  by  mail ;  provided  they  be  sealed  up,  and  directed 
to  the  Clerk  of  the  Court  from  which  they  issued ;  and  that  upon 
the  envelope  shall  appear  the  names  of  the  Commissioners,  writt^ 
by  themselves,  across  the  seals,  and  the  proper  post  mark. 


James  Cannady   vs.   Odum  4*  Matheny. 
S.  H.  Condict  ^   Co.  vs.    The  same. 

Where  there  are  conflicting  claims  to  money  in  the  sheriflT's  hands, 
the  court  will  not  interfere  by  attachment,  to  compel  him  to  pay  it 
over  to  one  of  the  claimants. 

Before  Evans,  J.  at  Barnwell,  Spring  Term,  1846. 

These  were  rules  on  the  sheriff,  requiring  him  to  shew 
cause  why  he  had  not  paid  over  money  in  his  hands  to  the 
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plaintiffs'  executions.  The  money  arose  from  the  sale  of 
the  individual  property  of  Odum.  There  were  executions 
enough  against  him  to  take  it  all.  There  were  certain 
proceedings  among  the  parties  in  equity,  in  which  the 
question  had  been  made,  whether  the  individual  creditors 
were  not  entitled  to  be  paid  out  of  the  funds,  in  preference 
to  the  copartnership  creditors  ?  His  Honor's  own  judg- 
ment was,  that  at  law  the  money  in  the  sheriff's  hands 
should  be  paid,  without  reference*  to  the  copartnership, 
according  to  the  priority  of  lien,  but  as  the  matter  had 
been  brought  into  controversy  in  the  court  of  equity,  he 
refused  to  interfere,  and  dismissed  the  rule. 

The  plaintiffs  appealed,  and  now  renewed  their  motions 
to  make  the  rules  absolute. 

Bellinger,  for  the  motion. 
Patterson,  contra. 

Curif$^  per  Richardson,  J.  Attachment  against  the 
sheriff,  presupposes  a  contempt  of  the  court.  It  follows, 
of  course,  that  before  so  summary  and  coercive  a  remedy 
is  adopted,  there  must  be  an  apparent  contempt ;  and  then, 
by  modern  practice,  attachment  may  be  used  as  a  remedy, 
in  order  to  enlorce  a  claim  of  justice.  This  meaning  and 
object  of  the  attachment  against  sheriffs  has  been  often 
laid  down  ;  as  an  instance,  see  the  case  of  Dawldns  vs. 
Pearson,  2  Bail.  619.  In  that  case,  the  attachment  which 
had  been  ordered  was  set  aside,  because  there  were  diffe- 
rent claimants  for  the  mpney  in  the  sheriff's  hands.  The 
case  before  the  court  is  of  the  same  very  common  occur- 
rence of  conflicting  claims  ;  in  which  the  parties  become 
impatient.  But  still  they  must  be  left  to  the  common 
remedy,  by  action,  or  issue  made  up  to  determine  their 
respective  rights  by  jury,  <ftc.  This  is  our  well  establish- 
ed practice,  in  order  to  avoid  the  possible  perversion  of 
the  imaginary  Judge,  who  first  punished  the  accused  as  a 
wholesome  thing,  and  then  more  calmly  heard  and  decided 
in  a  regular  way  upon  his  merits,  as  a  thing  due  to  justice. 
The  decision  on  the  circuit  was,  therefore,  right,  and  the 
motion  is  dismissed. 

O'Neall,  Evans  and  Frost,  JJ.  concurred. 
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Wardlaw,  J.  Dissenting.  No  injunction  or  other  or- 
der from  the  court  of  equity  has  been  served  on  the  sheriff, 
bat  somebody  has  informally  warned  him  not  to  pay,  be- 
cause the  fund  is  in  controversy,  or  may  be  put  in  contro- 
versy, in  the  court  of  equity. 

Thd  rights  of  the  plaintiffs  have  been  established  by  the 
judgment  of  this  court.  Under  that  judgment  the  money 
has  been  collected,  and  I  think  the  court  should  now  re- 
spect and  enforce  its  judgment,  by  requiring  its  officer  to 
do  his  duty.  If  a  serious  conflict  of  legal  rights  makes 
the  proper  course  of  the  sheriff  uncertain — if  such  diffi- 
culty be  produced  by  an  equity  such  as  this  court  notices 
and  can  adjudicate — a  decision  will  not  generally  be  made 
upon  rule,  for  such  decision,  without  an  issue  made  be- 
tween the  parties  conflicting,  would  not  protect  the  sheriff, 
or  conclude  the  parties.  But  of  a  mere  technical  equity, 
such  as  the  court  of  equity  only  can  judge  of,  this  court 
can  take  no  notice.  It  may  be  presented  before  the  proper 
tribunal,  and  ample  power  there  exists  to  pursue  the  mat- 
ter in  controversy  pending  the  litigation.  That  power 
should  be  invoked  in  regular  form.  To  accept  as  an 
excuse  for  the  sheriff's  delay  in  payment,  the  allegation  of 
some  indescribable  equity,  or  some  apprehended  struggle 
going  on  elsewhere,  or  expected,  is  to  open  the  door  to 
great  looseness,  and  may  lead  to  infinite  abuse. 

These  reasons,  hastily  expressed,  shew  the  grounds  of 
my  dissent  in  these  cases,  and  also  in  the  case  of  Brown 
vs.  Furze^  (a)  decided  this  term. 


(a)  Vide  next  case. 
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Jabez  O,  Brown  vs.  James  Furze. 

Where  the  trustee  of  a  married  woman  recovered  judgment  ob  a 
note  payable  to  himself  as  trustee,  and  the  sherijOT  collected  the  mo- 
ney, the  court  refused  to.  order  an  attachment  to  compel  the  sheriff 
to  pay  him  the  money,  it  appearing  that  he  had  been  removed  by  the 
Court  of  Equity  from  his  office  as  trustee,  and  another  appointed  ia 
his  place,  and  that  a  bill  for  account  was  pending  against  him. 

Attachment  will  not  be  granted  to  eompel  a  sheriff  to  p^y  over 
money,  unless  the  justice  and  necessity  of  such  proceeding  be  deai. 

Before  Evans,  J.  at  Barnwell,  Spring  Term,  1846. 

This  was  a  rule  on  the  sheriff,  to  shew  cause  why  he 
had  not  paid  over  to  the  plaintiff  money  collected  on  his 
execution  against  the  defendant.  The  report  of  bis  Honor 
the  presiding  Judge,  is  as  follows : 

"  The  plaintiff  was  the  trustee  of  Mrs.  C.  J.  Brown.  He 
sold  some  of  the  trust  property  to  Furze  ;  the  judgment 
was  for  the  price.  The  note  was  taken  payable  to  himself 
Within  some  short  period  a  new  trustee,  James  C.  Brown, 
had  been  appointed,  and  an  application  had  been  made  to 
the  Court  of  Equity  to  restrain  the  plaintiff  from  receiving 
the  money  in  this  case.  This  bill  had  been  dismissed  as 
to  the  injunction.  A  bill  was  pending  against  him  for  ac- 
count. The  title  of  the  new  trustee  or  cestui  que  trustf 
was  purely  equitable,  and  although  the  court  of  law  will, 
in  some  cases,  protect  and  enforce  such  rights,  yet  as  the 
matter  had  been  before  the  court  of  Equity,  and  the  bill 
had  been  dismissed  either  by  the  party  or  the  injunction 
refused,  (I  do  not  remember  which,)  I  did  not  think  it  a 
proper  case  for  the  interference  of  the  law  court,  to  give 
effect  to  a  mere  equity,  in  opposition  to  the  legal  right  of 
the  plaintiff,  and  therefore  made  the  rule  absolute." 

The  sheriff  appealed,  in  behalf  of  the  new  trustee,  and 
now  moved  that  the  decision  of  the  presiding  Judge  be 
reversed. 

Bauskett,  for  the  motion. 
Bellinger,  contra. 
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Curia^  per  Richardson^  J.  There  can  be  no  boubt 
that  J.  G.  Brown,  the  displaced  trnstee,  has  the  strict  legal 
right  to  the  money  collected  in  his  name  by  the  sheriff,  and 
in  a  regular  suit  at  law  he  would  recover  it.  But  I  have, 
io  the  cai^e  of  Cannady  vs.  Odum  4*  Matheny^  just  now 
pointed  out  the  difference  between  such  a  proceeding  and 
that  by  immediate  and  coercive  attachment  against  an  offi- 
cer, as  for  a  contempt  of  the  court.  And  where  the  legal 
claimant  demands  the  summary  remedy,  in  order  to  lay  his 
own  hands  upon  money,  which  he  ought  forthwith  to  pay 
over  to  the  present  trustee,  this  court  may  reasonably  ask 
€ui  bono  such  haste  ?  Why  not  shorten  the  labor  by  or- 
dering the  sheriff  to  pay  the  money  to  the  proper  trustee 
and  proper  receiver,  James  C,  Brown,  and  acquit  yourself 
of  the  suspicion  of  your  former  cestui  que  trust  Mrs. 
Brown  ?  She  asks  that  her  money  be  guarded,  and  the  legal 
claim  of  the  former  trustee  belongs  to  what  is  called  the 
apex  non  JUS  juris.  Ought  the  court,  then,  to  intermeddle 
affirmatively  by  aiding  the  ex-trustee  with  its  discretionary 
process  of  attachment  s^ainst  the  sheriff,  assuming  that 
he  has  committed  a  contempt,  and  when  in  fact  we  can 
hardly  disapprove  of  his  reasoning  and  the  course  of  delay 
he  adopted  7 

There  may  be  room  for  two  opinions  upon  what  the 
sheriff  ought  to  have  done,  but  I  cannot  perceive  any 
contempt  of  authority. 

Let  me  here  remark,  that  from  the  origin  and  reason^ 
proper  objects  and  consequences,  of  such  judicial  attach- 
ments of  the  person  of  an  officer,  this  court  more  readily 
acquiesces  in  the  dismissal  of  such  motions,  than  in  the 
granting  them ;  but  especially  so,  in  cases  where  the  at- 
tachment is  demanded,  not  for  any  actual  contempt,  but  as 
a  remedy  for  a  party  ;  who  can  command  the  common 
remedy  of  all  creditors  and  litigants. 

When  the  attachment  is  demanded  as  an  individual 
remedy,  that  is,  as  an  execution  to  get  money,  as  in  this 
case,  both  the  justice  and  necessity  should  be  made  to  ap- 
pear ;  and,  if  apparent,  contempt  then  inheres  in  the  ob- 
stinacy of  the  sheriff;  and  whether  wilful  or  not,  the  at- 
lachment  follows. 
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But  the  court,  at  least  a  majority^  do  not  perceive  these 
prerequisites  in  this  case,  and  think  it  properly  belongs  to 
the  same  class  as  the  case  just  decided,  and  that  of  the  ad- 
judication, Dawkins  vs.  Pearson^  therein  referred  to  : 
The  motion  is  therefore  granted, — ^for  a  good  additional 
Teason, — ^for  conformity  sake. 

O'Neall,  and  Frost,  JJ.  concurred. 
Evans  and  Wardlaw,  JJ.  dissented. 


Mary  E*  Darby  vs.  Daniel  Huffman. 
The  Same  vs.  Robt.  S.  Keller. 

The  Same  vs.  Henry  Garrick. 

Under  the  30th  section  of  the  Act  of  1731,  3  Stat  303,  the  office 
copy  of  a  deed  duly  recorded  may  be  given  in  evidence,  on  proof  of 
the  loss  of  the  original,  without  proof  of  its  existence  and  exe- 
cution. 

Before  Evans,  J.    at  Orangeburg^  Spring  Term^  1846. 

These  were  actions  of  trespass  to  try  titles,  which  were 
tried  together.  His  Honor  permitted  the  plaintiff  to  give 
in  evidence  an  office  copy  of  a  deed,  covering  the  land  in 
dispute,  from  one  James  D.  Erwin  and  his  wife  to  James 
Stuart,  on  proof  that  the  original  was  recorded  and  that 
search  had  been  made  for  it  and  it  could  not  be  found. 

The  jury  found  for  the  plaintiff.  The  defendant  appeal- 
ed, and  now  moved  for  a  new  trial,  on  the  ground, 

Because  his  Honor  admitted  in  evidence  the  office  copy 
of  the  deed  from  Erwin  and  wife  to  Stuart,  without  suffi- 
cient proof  of  the  existence,  execution  and  loss  of  the  ori- 
ginal, and  without  requiring  the  plaintiff  to  comply  with 
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the  requisitions  of  the  Aet  of  1843,  which  requisitions,  it  is 
respectfully  submitted,  should  have  been  complied  with. 

Bellinger^  for  the  motion. 
GlavBTi  contra. 

Curia,  per  Evans,  J.  Where  evidence  of  the  contents  . 
of  a  deed  or  other  writing  is  offered,  it  seems  that,  by  the 
rules  of  the  common  law,  there  must  be  proof  of  the  exis- 
tence and  loss  of  the  original ;  but  where  the  deed  has 
been  proved  and  recorded,  there  is  no  necessity  to  offer 
any  evidence  but  of  the  Ipss  of  the  original  in  order  to 
admit  the  record  or  an  office  copy,  under  our  Act  of  1731, 
3  Stat.  303.  This  has  been  fully  adjudged  and  decided  by 
the  case  of  Dingle  vs.  Bowman,  I  McC.  177,  and  the  case 
of  McLeod  vs.  Rogers  and  Gardner,  (a).  In  this  last 
case  the  subject  is  fully  discussed.  The  motion  is  dis- 
missed. 

RicHARDBON,    O'Neall,  Wardlaw   and   Frost,   JJ. 
concurred. 


(a)  Ante,  19. 


The  State  vs.  Russel  Harden. 

The  presiding  Judge  for  Edgefield,  at  Fall  Term,  1845,  ordered 
an  extra  court  for  that  district,  to  be  holden  on  the  4th  Monday  in  , 
February,  1846.  The  Legislature,  in  December,  1845,  extended 
the  judicial  term  for  Edgefield  to  two  weeks  instead  of  one,  but  omit- 
ted to  provide  for  juries  for  the  second  week  of  the  next  Spring  term. 
In  January;  1846,  the  Judge  who  had  ordered  the  extra  court,  made 
an  order  at  chambers,  postponing  it  to  the  second  Monday  in  March, 
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which  was  the  second  week  of  the  extended  regular  term.  The  ja* 
rors  for  the  extra  court  had  been  summoned,  and  tjie  sherifl^  after  the 
order  was  made,  notified  them  to  attend  on  the  second  Monday  in 
MarcL  An  indictment  was  found  by  the  grand  jury,  at  Spring  tenoi 
1846,  against  the  defendant  for  the  murder  of  a  slave,  and  on  the 
second  week  he  was  tried  and  found  guilty.  Held  that,  whether  the 
Judge  had  authority  or  not  to  postpone  the  extra  court,  the  jurois 
summoned  for  that  court  could  not  be  regarded  as  jurors  of  the  regur 
lar  term,  and  consequently  that  the  trial  wa^  illegal  and  the  convic- 
tion void. 

Before  Evans,  J.    at  Edgefield^  Spring   Term,  1846. 

This  was  an  indictment  for  the  murder  of  a  slave.  The 
prisoner  was  found  guilty,  and  he  now  moved  in  arrest  of 
judgment,  on  the  ground, 

That  the  jury,  having  been  summoned  and  impannelled 
for  an  extra  term  of  the  court,  originally  appointed  for  the 
fourth  Monday  in  Februeuy,  and  postponed  by  Judge 
O'Neall  to  the  second  Monday  of  March,  to  try  the  issues 
untried  at  October  term,  were  not  competent  to  try  an  in- 
dictment found  at  March  term,  afterwards. 

Oriffin  ^  Wardlaw,  for  the  motion. 
Caldwellf  SolicitoTj  contra. 

Curia^  per  Richardson,  J.  The  decision  of  the  appeal 
depends  upon  this  question  : — were  the  jurors,  who  convic- 
ted the  prisoner  of  murder,  so  constituted  in  law,  and  so 
sununoned  by  the  writ  of  venire,  as  to  form  the  judicial 
authority  required  by  our  constitution,  in  order  to  render 
them  a  lawful  jury  of  and  for  the  regular  court  of  general 
sessions,  at  Edgefield  Court  House,  on  the  second  Monday 
in  March  last  ?     The  preliminary  facts  are  the  following. 

At  the  last  session  of  the  Legislature,  the  judicial  term 
for  Edgefield  district  was  extended  to  two  weeks  instead  of 
one  week.  But  in  the  Act  passed  for  the  purpose,  there 
was  an  omission  to  provide  for  the  drawing  of  juiies  to 
serve  on  the  second  week  of  this  extended  term. 

But  it  so  happened,  that  the  Judge  presiding  at  the  pre- 
ceding October  term  for  Edgefield  district,  had  already  or- 
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dered  an  '^  extra  court"  to  be  holden  on  the  fourth  Mon- 
day in  February  last,  and  bad  drawn  the  jurors  for  such 
extra  court. 

But  the  legislative  extension  of  the  regular  term  to  two 
weeks  rendered  such  extra  court  unnecessary.  Upon  this 
change  taking  place,  the  same  Judge,  in  January  last,  but 
now  sitting  at  chambers,  ordered  the  extra  court  to  be  post- 
poned to  the  second  Monday  in  March  last,  which  was 
the  time  of  the  regular  term,  when  so  extended  by  the 
Act. 

In  the  mean  time  the  jurors  had  been  summoned  by  the 
venire  to  appear  on  the  fourth  Monday  in  February,  as 
required  by  the  return  of  the  writ,  but  were  now  notified, 
by  the  sheriff,  to  attend  on  the  second  Monday  in  March. 
Accordingly,  the  jurors,  so  drawn  for  the  "  extra  court" 
appeared ;  and  of  these  jurors  the  jury  that  convicted  the 
prisoner  at  the  regular  term  was  constituted. 

The  proper  inquiry  is  obvious  : — could  such  intended 
jurors  constitute  their  proper  and  constitutional  department 
in  the  regular  term  of  the  court,  in  order  to  render  the 
trial  and  conviction  of  Harden  lawful  7  Was  the  trial  by 
jury,  in  the  terms  of  the  constitution,  "  as  heretofore  used," 
'*  preserved  inviolate  ?"  Upon  such  a  conviction,  can  the 
Judge  pass  the  sentence  of  death  ;  or  could  the  sheriff  ex- 
ecute it ;  or,  was  the  trial  and  conviction  merely  formal,  as 
being  coram  nanjudice,  and  of  course  inoperative,  leaving 
the  trial  of  the  prisoner  yet  to  be  had  at  some  future  judi- 
cial term  at  Edgefield  Court  House  ? 

The  case  must  be  decided  under  the  Acts  that  require 
the  circuit  Judges  to  order  "  extra  courts."  The  first  Act 
is  that  of  1817,  7  Stat.  317. 

1.  This  Act  authorizes  the  associate  Judges,  collectively, 
to  order  special  courts,  when  necessary. 

2.  The  Act  of  1824  gives  the  same  authority  to  the  late 
Court  of  Appeals^  7  Stat.  326. 

3.  Then  comes  the  Act  of  1825,  7  Stat.  329.  By  this 
Act,  the  authority  of  ordering  such  courts  is  vested  in  the 
circuit  Judges,  in  the  following  terms :  '^  that  the  circuit 
Judge  who  holds  any  court,  shall,  in  case  he  is  unable  to 
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despatch  the  business  of  any  court,  be,  and  he  is  hereby, 
authorized  and  required  to  appoint  an  extra  court." 

This  enactment  would  restrict  the  power  to  order  **  ex- 
tra courts"  to  the  circuit  Judge,  while  sitting  in  term  time. 
But  the  fouth  section  enacts,  <<  that  the  clerk  of  the  dis- 
trict in  which  such  extra  court  is  ordered,  shall  have 
power  to  draw  a  jury  for  that  court,  as  in  cases  where  a 
Judge  has  failed  to  attend  a  circuit  court."  This  section 
indicates  that  the  circuit  Judge  may  order  the  extra  court 
out  of  term  time ;  because  it  plainjiy  assumes  such  an  oc- 
currence, by  directing  the  clerk  to  draw  a  jury,  as  whea 
the  Judge  has  failed  to  attend  the  cpUrt ;  meaning  as  the 
sheriff  and  clerk  draw  juries,  when  the  circuit  Judge  has 
not  appeared  at  the  regular  court,  ouch  a  power  is  ana- 
lagous  to  that  formerly  given  to  the  Appeal  Ck>urt,  and 
would  be  essential  in  the  event  of  the  sickness  or  ateence 
of  the  Judge.  This  authority,  deduced:  from  the  fourth 
section,  would  seem,  for  similar  rea3ons,  to  authorize 
the  Judge  to  postpone  the  extra  court  he  had  before 
ordered. 

These  Acts  are  all  remedial ;  to  prevent  arrears  of  liti- 
gation upon  the  dockets,  and  to  save  the  necessity  of  in- 
ferior courts.  But  for  this  plain  legislative  purpose,  I 
should  give  weight  to  the  implication  arising  out  of  the 
Act  of  1843,  11  Stat.  254,  which  gives  power  to  the 
Judges  to  postpone  the  extra  courts  then  ordered^  that 
.is,  in  Dec.  1843. 

But  if  the  Judge,  sitting  at  chambers,  can  order  the 
court  at  any  time ;  then,  to  alter  the  time  at  chambers,  is 
incidental. 

But  for  the  purpose,  at  least,  of  deciding  the  appeal  in 
this  case,  I  assume  that  the  Judge  had  a  right,  at  cbaoh 
bers,  to  postpone  the  extra  court  ordered  for  February. 

But  what  follows  7  Can  such  postponement  enable  and 
qualify  the  jurors,  so  drawn  and  postponed,  to  be  impan- 
nelled  so  as  to  constitute  the  proper  department  in  the  re- 
gular court,  to  try  issues  of  fact  ? 

Upon  this  question  the  case  finally  depends.  In  decid- 
ing it|  I  do  not  deem  it  necessary  to  rely  altogether  upon 
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the  return  of  the  writ  of  venire^  which  is  to  the  fourth 
Monday  in  February,  and  not  to  the  second  Monday  in 
March.  It  is  more  to  the  exact  office  at  court,  and  for 
what  court  such  venire  was  the  commission  of  the  jurors, 
that  I  look  for  convincing  argument. 

Still,  this  court  has  decided,  (see  The  State  vs.  Dozier^ 
2  Sp.  211,  and  The  State  vs.  Williams  and  others^  1 
Rich.  188,)  that  in  the  venire^  constituting  the  commission 
of  the  juries,  the  omission  of  the  seal  of  the  court  was 
fatal  to  the  entire  pannel. 

But  laying  aside  such  considerations,  I  proceed  tjo  what 
I  suppose  more  just  reasoning.  Here  let  me  remark,  that 
the  affirmative  proposition,  that  these  jurors  were  qualified 
at  the  time  they  were  impannelled,  when  the  venire  is  not 
made  returnable  to  the  regular  term,  should  be  made  evi- 
dent,- otherwise,  they  cannot  form  a  constitutional  jury 
for  such  regular  court ;  although  good  for  the  extra  term. 

But  turn  to  the  argument  on  the  other  side.  The  Acts, 
before  noticed,  give  the  grounds  of  the  whole  argument. 

Can  the  postponement  of  the  extra  court  to  the  second 
Monday  in  JMarch,— which  is  unobjectionable,— can  this  give 
a  further  commission  to  the  jurors  so  as  to  authorize  them 
to  be  impannelled  and  constitute  a  judicial  department,  at 
the  regular  term ;  because  holden  at  the  same  time  and 
place  ?  Did  not  those  jurors  still  stand  as  they  were  com- ' 
missioned  when  first  drawn ;  and,  if  so,  would  it  not  be 
inconsistent  and  forced  to  transfer  such  jurors  to  the  re- 
gular court  1  The  extra  court  may  be  well  merged  in  the 
regular  court.  Its  end  and  object  terminated  by  the  sitting 
of  the  regular  court.  But  not  e  canverso.  And,  if  so, 
then,  ipso  factOj  the  extra  court  stood  as  if  adjourned  sine 
die^  and  the  jurors  discharged. 

But,  on  the  other  hand,  suppose  the  extra  court  not 
merged  in  the  regular  court,  and  that  the  Judge  as  well  as 
the  jurors  had  appeared.  In  that  case,  he  must  have  held 
his  own  court,  and  could  not  have  transferred  his  jurors  to 
the  regular  court.  But  his  presence  or  absence  can  make 
no  diflference  in  the  application  of  a  principle,  or  in  the 
commission  of  the  jurors.  They  stood  precisely,  and  for 
68 
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the  purpose  for  which  they  were  drawn  and  destined  in 
Oct.  1845,  at  which  time  the  term  in  which  they  were  im- 
pannelled  did  not  even  exist,  and  could  not  have  been  con- 
templated. 

The  theory  and  reasoning,  therefore,  are  as  conclusive 
against  their  being  impannelled  at  the  regular  court  in 
March,  as  the  return  of  the  venire  is  inconsistent  with  its 
time. 

The  opposite  argument  seems  to  consist  in  a  mere  coin- 
cidence of  the  time  and  place  of  the  two  courts,  coupled 
with  the  fact,  tbat  the  regular  court  had  no  jurors,  and 
therefore  the  argument  supposes  the  jurors  in  question 
might  be  adopted. 

But  suppose  the  other  Judge  had  attended,  opened  and 
adjourned  the  court,  would  not  the  jurors  have  been  functi 
officio  1  But,  assuredly,  the  same  consequence  foUows,  if 
the  sheriff,  in  his  absence,  called  and  adjourned  the  extra 
court. 

Whether,  then,  the  extra  court  was  or  was  not,  per  leges^ 
a  court  on  the  second  Monday  in  March,  it  amounts  to  the 
same.  Thus,  then,  the  regulsir  court  had  no  jurors,  and 
the  verdict  being  only  formal,  is  set  aside,  and  the  prisoner 
is  remanded  to  stand  his  trial. 

Wardlaw*  and  Frost,  JJ.  concurred^ 
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Gertrude  Riley  vs,  David  Denny. 

In  trespass  quare  clausum  fregit^  although,  under  the  general  issue, 
the  defendant  may  justify  by  proving  title  in  himself,  or  that  he  en- 
tered as  landlord  to  distrain  for  rent ;  yet  if  the  plaintiff's  title  be 
proved  or  admitted,  matters  in  discharge  of  the  right  of  action  must 
be  specially  pleaded 

Before   Frost,    J.  at  Edgefield^  Spring    Term^  1845. 

This  was  an  action'  of  trespass,  qtiare  clausum  fregit^ 
commenced  in  February,  1843.  The  plea  was  the  gene- 
ral issue.     ^ 

One  corner  of  the  plaintiff 's  grant,  which  was  the  oldest, 
projected  over  the  defendant's  line,  so  as  to  include  about  an 
acre  and  a  half  of  the  land  embraced  within  the  defendant's 
grant.  The  defendant,  in  1841,  cleared  and  planted  the  land 
in  cotton,  to  the  line  of  his  grant.  Soon  after,  the  plaintiff 
and  defendant  appointed  surveyors  to  locate  their  lands.  The 
survey  was  made  in  November,  1841,  when  the  trespass 
upon  the  acre  and  a  half  belonging  to  the  plaintiff,  was 
ascertained  and  admitted.  After  the  survey,  the  defendant 
picked  out  the  cotton  and  removed  the  fence  from  the 
plaintiff's  land,  and  renounced  all  claim  to  it.  The  sur- 
veyor appointed  on  behalf  of  the  plaintiff  had  her  papers 
at  the  survey,  and  represented  that  he  was  employed  to 
settle  the  difficulty  between  the  parties. 

His  Honor  the  presiding  Judge,  instructed  the  jury,  that 
if  they  believed  that,  at  the  time  of  the  survey,  the  plain- 
tiff's  surveyor  was  authorized  to  settl^  the  whole  contro- 
versy about  the  trespass,  including  the  damages  a^  well  as 
the  title ;  and  that  all  claim  for  damages  was  relinquished 
by  the  plaintiff,  on  the  surrender  by  the  defendant  ot  the 
disputed  parcel,  they  might  find  for  the  defendant. 

The  verdict  was  for  the  defendant.  The  plaintiff  ap- 
pealed, and  now  moved  for  a  new  trial,  on  the  ground  of 
error  in  the  instructions  of  the  presiding  Judge. 

Wardlaw  and  Carroll,  for  the  motion. 
Bauskettf  contra. 
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Curiaj  per  Evans,  J.  If  the  defendant,  when  the  line 
was  run  by  the  surveyor,  had  instantly  given  up  the  land, 
and  abandoned  the  occupancy  thereof,  and  when  sued  bad 
pleaded  this  specially,  the  verdict  for  him  might  be  sus- 
tained. But  he  did  not ;  he  cultivated  the  land  that  year, 
and  after  he  had  gathered  his  crop,  hauled  away  the  rails. 
This  subsequent  trespass  was  not  embraced  in  the  arbitra- 
ment, if  it  may  be  so  called,  made  by  the  surveyor,  and 
certainly  entitled  the  plaintiff  to  maintain  an  action  for 
which  she  was  entitled  to  recover  something.  But,  as  I 
have  before  intimated,  the  defence  which  was  made,  by 
'  whatever  title  it  may  be  properly  designated,  could  not  be 
given  in  evidence  as  a  justification  under  the  general  issue. 
The  authorities  cited  abundantly  shew  that  all  such  mat- 
ters should4]e  pleaded  specially.  1  Ch.  PI.  498 ;  Ham.  N. 
P.  70. 

In  the  case  of  Jojies  vs.  MtUdrow,  Rice,  64,  it  was  deci- 
ded that  the  owner,  when  sued  for  turning  out  one  who 
had  taken  possession  of  his  land,  might  justify  under  the 
general  issue,  by  proving  title  in  himself.  And  in  the 
case  of  Reed  vs.  Stoney,  (a)  it  was  decided  that  a  landlord 
might  justify  a  distress  for  rent  under  the  general  issue ; 
but  this  was  allowed  under  the  21st  section  of  the  statute 
11  Geo.  2,  ch.  19,  2  Stat.  579,  which  had  been  adopted  in 
our  practice,  and  thus  made  of  force.  The  evidence 
might  have  been  received  under  the  general  issue,  in  miti- 
gation of  damages,  but  in  this  case  it  was  allowed  as  a 
justification,  and  upon  it  a  verdict  given  for  the  defendant 
The  motion  for  a  new  trial  is  therefore  granted. 

Richardson,  O^Neall,  Wa&dlaw  and  FaosT,  JJ.  con- 
curred. 
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John  Hunter  vs.  A.  H.  Martin. 

A  mercantile  firm  may  purchase  real  estate  in  the  name  of  the 
firm,  and  the  property  so  purchased  may  be  sold  by  the  sheriff  un* 
der  a,  JL  fa.  against  the  firm. 

Before  O'Neall,  J.  at  Bamtoellj  PaU  Term^  1846. 

This  was  an  action  of  trespass  to  try  titles.  It  appear- 
ed that  McKie  &  Poag,  a  mercantile  firm  in  the  town  of 
Aiken,  purchased  the  lot  of  land  which  was  in  dispute, 
from  one  B.  M.  Rogers,  who  conveyed  it  to  them  in  their 
copartnership  name.  William  Adger  recovered  a  judg- 
ment against  them,  and  the  lot  was  sold  under  the  fi.  fa. 
and  the  plaintiff  became  the  purchaser.  The  sheriff  con- 
veyed to  him  on  the  7th  August,  1843. 

His  Honor  charged  the  jury,  that  partners  in  trade  might 
acquire  real  estate  in  their  partnership  name,  and  that  the 
sheriff's  sale  of  it  under  an  execution  against  the  firm 
would  convey  all  their  estate.  The  jury  found  for  the 
plaintiff. 

The  defendant  appealed,  and  now  moved  for  a  new 
trial,  on  the  following  grounds. 

1.  Because  his  Honor  erred  in  charging  the  jury  that 
McKie  &  Poag,  partners  in  general  merchandizing,  could 
take  a  title  in  real  estate,  without  special  authority  or  con- 
tract to  that  effect. 

2.  Because  his  Honor  erred  in  charging  the  jury  that 
the  sheriff,  under  judgment  and  fi,  fa.  against  McKie  A 
Poag,  partners  in  general  merchandizing,  could  sell  and 
convey  the  fee  simple  of  the  land  in  question. 

Bellinger,  for  the  motion. 
Bauskettj  contra. 

Curia,  per  O'Neall,  J.  This  court  concurs  with  the 
judge  below,  on  the  exceptions  to  his  charge.  The  motion 
is  dismissed. 

Richardson,  Evans,  Wardlaw  and  Frost,  JJ.  con- 
curred, 
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B.  E.  Joties  and  wife  and  others  vs.  Benjamin  Jones, 
The  Same  vs.  Lewis  Moles. 

A  person  who  enters  and  holds  land  under  a  coxtfract  to  buy  it,  is 
to  be  regarded  at  law  as  at  least  a  tenant  at  will. 

A  tenant  at  will  is  not  a  wrongdoer,  and  tmtil  his  tenancy  hasbeea 
determined,  trespass  to  try  titles  will  not  lie  against  him. 

Before  Butler,  J.  at  Barnwell^  March,    Extra   Termy 

1846. 

These  were  actions  of  trespass  to  try  titles.  The  jury 
found  for  the  plaintiffs,  and  the  defendants  appealed,  and 
now  moved  for  new  trials. 

Bellinger,  for  the  motions. 
Patterson,  contra. 

Curia,  per  Wardlaw,  J.  It  appears  that  the  defen- 
d  ants  entered  and  held  under  an  agreement  to  buy  from 
the  ancestor  of  the  plaintiff,  upon  which  they  have  made 
partial  payments.  No  demand  of  possession  by  the  plain- 
tiffs has  been  shewn.  The  defendants  were  at  least  ten- 
ants at  will.  A  tenant  at  will  is  not  a  Wrongdoer,  and 
neither  trespass  nor  ejectment  will  lie  against  him,  unless 
his  tenancy  be  determined  before  the  commencement  of  the 
suit.     (4  T.  R.  680 ;  I  B.  <fe  C.  126.) 

New  trials  are  ordered. 

Richardson,  O'Neall,  Evans  and  Frost,  JJ.  con- 
curred. 


CoLUMBu,  Mat,  1846.  543 

r.  J.  Dyson  vs,  A.  G.   Leek. 

A  sheriff's  conveyance  of  land  sold  under  a  fi.fa,j  described  the 
land  as  <'  one  thousand  acres,  more  or  less,  adjoining  lands  of  F.  W. 
Pickens,  Proctor,  and  others."  The  defendant  in  the  fi.  fa.  owned 
two  adjoining  parcels  of  land;  one  called  the  Anderson  land,  contain- 
ing one  thousand  and  seven  acres,  the  other  the  Owens  land,  con- 
tainin^r  two  hundred  and  eighteen  acres.  The  boundary,  <<  adjoining 
lands  of  1?.  W.  Pickens,  Proctor,  and  others,"  applied  equally, 
whether  the  Owens  land  was  included  or  excluded.  The  jury  found 
that  only  the  Anderson  land  was  conveyed  by  the  sheriff's  deed. 
Held,  that  the  verdict  was  right. 

If  the  land  can  be  otherwise  located,  the  quantity  mentioned  in 
the  conveyance  is,  in  general,  immaterial ;  but  where  it  is  resorted 
to  as  one  of  the  evidences  of  intention,  it  then  becomes  a  material 
part  of  the  description. 

Before  Evans,  J.    cft   Edgejieldy  Spring   Ternty    1846. 

This  was  an  action  of  trespass  to  try  titles.  The  sher- 
iff, under  n.ji.fa.  had  sold  land  belonging  to  the  defend- 
ant, which  was  purchased  by  Dyson.  In  the  sheriff's 
deed,  the  land  was  described  as  'one  thousand  acres,  more 
or  less,  adjoining  lands  of  F.  W.  Pickens,  Proctor,  and 
others.  The  land  claimed  by  the  plaintiff  consisted  of 
two  parcels ;  one  called  the  Anderson  land,  which  had 
been  sold  by  Dyson  to  Leek,  containing  one  thousand  and 
seven  acres,  the  other  was  called  the  Owens  land,  contain- 
ing two  hundred  and  eighteen  acres.  This  tract  had  been 
purchased  by  Leek  from  one  Owens,  after  his  purchase 
from  Dyson.  Leek  lived  on  the  Owens  land,  and  cultiva- 
ted on  both  tracts,  before  and  after  the  sale.  The  ques- 
tion was,  whether  the  Owens  tract  was  included  in  Dy- 
son's purchase.  The  only  description  was  that  aboremen- 
tioned.  The  boundary  adjoining  Pickens'  and  Proctor's 
land,  applied  equally,  whether  the  Owens  land  was  inclu- 
ded or  excluded.  The  witnesses  spoke  of  some  ageee« 
ment  between  the  parties  about  the  purchase  of  the  land, 
before  the  sheriff's  sale.  This,  for  some  reason,  was  not 
perfected,  and  the  sale  was  made  by  the  sheriff.  There 
was  an  agreement  that  Leek   should  retain  possession  of 
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portions  of  the  land  for  1844,  the  year  of  the  sheriff's 
sale,  but  he  did  not  deliver  it  up  at  the  end  of  the  time. 
One  of  the  witnesses  said  that  about  Christmas  of  that 
year,  Leek  said  he  wished  to  remain  on  the  land,  and  did 
not  wish  to  have  it  for  nothing.  He  requested  of  this 
witness  to  enquire  of  Dyson  if  he  would  rent  it  for  the 
next  year. 

The  jury  found  for  the  plaintiff  only  the  Anderson 
land,  and  he  appealed,  on  the  following  ground. 

That  the  plaintiff  was  entitled  to  a  verdict  for  the  two 
hundred  and  eighteen  acres  of  land,  called  the  "  Owens 
land,"  as  well  as  for  the  other  parcel  found  by  the  ver- 
dict for  the  plaintiff,  because  the  two  hundred  and  eight- 
een acres  composed  a  part  of  the  tract  of  land  on  which 
defendant  lived  at  the  sheriff's  sale,  February,  1844 ;  was 
recognized  by  defendant  as  included  in  the  deed,  by  his 
offer  to  pay  rent  for  it  after  the  sheriff's  sale ;  and  because 
the  two  parcels  were,  by  the  witnesses,  proved  to  consti* 
tute  one  tract ;  and  because  the  deed  embraced  the  said 
parcel  of  two  hundred  and  eighteen  acres. 

Griffin^  for  the  motion. 
Batisketty  contra* 

Curiae  per  Evans,  J.  In  this  case,  the  question  was 
whether  two  hundred  and  eighteen  acres,  called  the  Owens 
land,  was  included  within  the  deed  from  the  sheriff  to  the 
plaintiff.  The  only  description  is,  that  the  tract  of  land 
conveyed  contained  "  one  thousand  acres,  more  or  less ;" 
and  that  it  was  "  adjoining  lands  of  P.  W.  Pickens,  Proc- 
tor, and  others."  Pickens'  land  and  Proctor's  land  would 
be  adjoining  the  tract,  whether  the  Owens  land  was  exclu- 
ded or  included  ;  so  that  this  boundary  alone  did  not  shew 
what  land  was  intended  to  be  conveyed.  The  only  re- 
maining description  is  the  quantity.  If  the  land  can  be 
otherwise  located,  quantity  is,  in  general,  immaterial ;  but 
where  it  is  resorted  to  as  one  of  the  evidences  of  inten- 
tion, it  then  becomes  a  material  part  of  the  description. 
The  Anderson  land  is  said,  by  the  surveyor,  to  contain 
one  thousand  and  seven  acres.  It  is  said,  in  the  survey- 
or's explanation  of  his  plat,  that  fifteen  acres  of  this  had 
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• 
been  sold,  as  he  was  infof med  by  the  plaintiff,  by  the  de- 
fendant to  Wm.  Roe ;  taking  this  off,  there  are  nine  hun- 
dred and  ninety-two  acres  left,  approximating  very  nearly 
to  the  quantity  mentioned  in  the  deed ;  but  if  we  add  to 
this  the  Owens  land,  two  hundred  and  eighteen  acres, 
then  the  number  of  acres  exceeds  what  is  called  for  in  the 
deed,  by  more  than  two  hundred.  We  do  not,  therefore, 
perceive  that  the  verdict  of  the  jury  withholds  from  the 
plaintiff  anything  included  in  his  deed.  The  verdict 
gives  him  a  tract  of  land  adjoining  F.  W.  Pickens,  Proc- 
tor and  others,  and  containing  within  eight  acres  of  the 
quantity  mentioned  in  his  deed.  It  was  said,  in  the  argu- 
ment in  this  court,  that  a  part  of  the  Anderson  land,  on 
the  South  side,  had  been  sold  off  to  Pickens.  There  was 
some  evidence  that  Pickens'  land,  which  was  called  for  as 
a  boundary,  lay  on  that  side,  and  something  was  said  by 
the  witnesses  to  that  effect ;  but  its  location  and  number  of 
acres  was  not  proved  on  the  trial,  nor  does  the  plat  shed 
any  light  on  the  subject.  I  think  it  likely  that  both  par- 
ties understood  the  Owens  land  to  have  been  included  in 
what  the  sheriff  sold ;  but  if  the  plaintiff  took  a  deed 
with  a  description  which,  in  the  opinion  of  the  jury  does 
not  include  it,  he  cannot  complain.  When  a  plaintiff  comes 
into  court  demanding  that  which  is  in  the  defendant's  pos- 
session, he  must  shew  that  he  is  the  legal  owner,  before  he 
can  expect  to  recover  it  by  law.  This,  the  plaintiff  in  this 
case  has  failed  to  do,  and  his  motion  for  a  new  trial  is  dis- 
missed. 

Richardson,    O'Neall,    Wardlaw  and  Frost,  JJ, 
concurred. 
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Jacob  Smith  vs.  Lewis  Asbill. 

Trespass  to  try  titles.  The  land  in  dispute  was  granted  to  one 
Thomas  Adams..  The  plaintiff  claimed  under  a  conveyance  fromoQc 
who  was  called  Sandhill  Thomas  Adams.  The  defendant  cont^ded 
that  the  true  grantee  was  Edgefield  Thomas  Adams,  who  was  dead. 
Held^  that  a  brother  of  Edgefield  Thomas  Adams,  who,  as  one  of  his 
heirs  at  law,  was  entitled  to  a  portion  of  the  land,  was  a  competeDt 
witness  for  the  defendant  to  prove  that  he,  Edgefield  Thomas  Adams, 
was  the  true  grantee* 

A  witness  is  not  incompetent,  imless  he  has  a  direct  interest  in  the 
result  of  the  suit,  or  an  interest  in  the  verdict  as  an  instrument  of 
evidence. 

Before  O'Neall,  J.  at  Edgefield,  July,  Extra  Term^  1845. 

This  was  an  action  of  trespass  to  try  titles.  The  plain- 
tiff had  a  verdict,  and  the  defendant  appealed,  and  noyr 
moved  for  a  new  trial. 

Griffin  and  Bauskett,  for  the  motion. 
Wardlaw  and  Carroll,  contra. 

Curia,  per  Evans,  J.  The  question  involved  arose 
thus :  the  land  in  dispute  was  granted  to  one  Thomas 
Adams.  The  plaintiff  claimed  under  a  conveyance  from 
one  who  was  called  in  the  report  Sandhill  Thomas  Adams. 
The  defendant  contended  that  the  true  grantee  was  Edge- 
field Thomas  Adams,  and  this  was  one  of  the  leading 
questions  of  the  case.  On  this  point,  one  William  Adams, 
a  brother  of  Edgefield  Thomas  Adams,  had  been  exam- 
ined ly  the  defendant.  It  appeared,  from  his  examinatioD, 
probable  that  his  brother  Thomas  died  without  legitimate 
children,  and  as  a  consequeuce  of  this,  if  he  was  the 
grantee's  brother,  then  he,  with  others  as  tenants  in  com- 
mon, was  the  real  owner  of  the  land.  From  this  fact,  it 
was  supposed  he  had  an  interest  in  defeating  the  plaintiff's 
title,  and  his  evidence  was  rejected. 

The  rule  on  the  subject  of  interest  seems  to  be,  that 
the  witness  is  not  incompetent  unless  he  has  a  direct 
interest  in  the  result  of  the  suit,  or  an  interest  in  the  ver- 
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diet,  as  an  instrument  of  evidence.  In  this  case,  neither 
party  claim  under  him,  or  would  be  estopped  by  the  ver- 
dict to  dispute  the  witness'  title ;  no  impediment  to  its  as- 
sertion would  be  created  or  removed  by  the  verdict,  whether 
for  the  plaintiff  or  defendant.  As  to  the  result  of  the  trial, 
he  was  perfectly  indifferent,  and  therefore  competent  to 
give  evidence  between  these  parties.  A  new  trial  is  granted. 

Richardson,    O'Neall,    Wardlaw  and  Frost,    JJ. 
concurred. 


/.   C  McAlpin  vs.    Wingard  4*  Muller. 
The  same  vs,  Richard  Sondley. 

In  an  action  by  the  holder  of  a  note,  can  a  demand  against  the 
payee,  which  does  not  grow  out  of  the  same  transaction,  and  is  in  no 
way  connected  with  the  note,  be  set  up  as  a  defence  to  the  action  % 
quare. 

An  independent  demand  which  the  makers  have  against  the  payee, 
but  which  is  not  due  at  the  time  the  note  is  transferred,  cannot  be  set 
up  as  a  discount  in  an  action  by  the  holder. 

These  were  actions  of  assumpsit  on  a  promissory  note 
drawn  by  Wingard  <&  Muller,  and  indorsed  by  Richard 
Sondley.  The  action  against  the  drawers  was  tried  be- 
fore Richardson,  J.  at  Richland,  Pall  Term,  1S45  ;  and 
the  action  against  the  indorser,  before  O'Neall,  J.  at  the 
same  place,  Spring  Term,  1846. 

The  note  was  due  the  13th  October,  1844,  and  was  pay- 
able at  the  Commercial  Bank,  Columbia.  It  was  made  to 
comply  with  a  purchase  of  goods  by  Wingard  &  Muller  at 
auction.  The  goods  were  the  property  of  John  McCully, 
and  were  sold  by  his  order,  to  enable  him  to  raise  money 
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to  pay  a  debt  for  which  a  friend  was  bound  for  him.i 
Charleston.  The  note  was  intended  to  be  discounted  u 
the  Commercial  Bank,  but  when  lodged  for  discount  -: 
was  understood  that  Wingard  <&  Muller  intended  to  set 
up  a  defence  against  it,  and  it  was,  therefore,  not  discouc:- 
ed.  On  the  same  day  that  it  was  offered  for  discount  at 
the  bank,  which  was  the  19th  June,  1844,  it  was  purcha^ 
ed  by  the  plaintiff  from  McCully.  From  the  evidence,  v 
was  probable  that  the  plaintiff  knew  of  the  defence  set  o: 
by  the  defendants  when  he  purchased  the  note.  The  dc 
fence  set  up  by  way  of  discount,  was  a  note  of  nearly  aL 
equal  amount  on  John  McCully,  not  due  until  the  lith 
November,  1844. 

In  the  case  before  Richardson,  J,  the  jury,  under  the 
instructions  of  his  Honor,  found  for  the  defendants,  and 
the  plaintiff  appealed.  In  the  case  before  O'Neaxi.,  J.  the 
jury  were  instructed  that,  inasmuch  as  the  note  held  by 
Wingard  &  Muller,  the  makers,  on  McCully,  was  not  due 
at  the  time  the  plaintiff  purchased  their  note  from  him, 
nor  at  the  time  it  became  due,  the  note  of  McCully  could 
not  be  set  up  as  a  discount  against  the  plaintiff,  a  bona 
fide  holder.  The  jury  found  for  the  plaintiff,  and  the  de- 
fendant appealed. 

W.  F.  DeSaussure,  for  the  plaintiff. 
Tradewell  and  Arthur^  for  the  defendants. 

Curiay  per  O'Nball,  J.  In  these  cases,  two  legal  ques- 
tions have  been  argued.  1st.  Can  any  defence,  which 
does  not  grow  out  of  the  same  transaction,  and  which  is 
in  no  way  connected  with  the  note,  be  set  up  against  a 
bona  fide  holder  of  the  note  with  notice  ?  2d.  Can  the  note 
set  up  as  a  discount  against  the  plaintiff's  note,  be  allowed, 
inasmuch  as  it  was  not  due  when  the  note  in  question  was 
negotiated  to  the  plaintiff,  nor  when  it  fell  due  ? 

Upon  the  first  question,  there  is  some  diversity  of  opin- 
ion among  the  members  of  the  court ;  and  as  the  cases 
can  be  decided  upon  the  second  question,  the  first  is  re- 
served for  some  future  occasion. 

The  words  of  our  discount  law,  §2,  Act  of  1759,4 
Stat.  76,  are  exceedingly  broad.     The  provision  is,  "  that 
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^'-!:i :  in  all  actions  whatever,  brought  for  the  recovery  of  any 
0  it  ic  debt,  by  any  plaintiff,  either  in  his  own  right  or  in  the 
^'i  lir  r  right  of  his  wife,  or  as  executor  or  administrator  of  any 
er  ir:::  person  deceased,  it  shall  and  may  be  lawful  for  the  defen- 
ion.Lri  dant,  if  he  have  any  accompt,  reckoning,  demand,  cause, 
i  lo:.:  matter  or  thing,  against  the  plaintiff,  to  give  the  same  in 
Lijrj  evidence,  by  way  of  discount;  regard  being  always  had 
]h:z  to  the  cause  of  action,  so  that  accompts,  reckonings,  de- 
'tcrk  mands,  causes,  matters,  or  things  relating  to  the  defendant 
MVP  '  in  his  own  right,  shall  only  be  given  in  evidence  by  way 
of  discount  to  actions  brought  against  such  defendant  in 
his  own  right ;  and  so,  if  such  defendant  is  sued  in  the 
right  of  his  wife,  or  as  executor  or  administrator  of  any 
person  deceased,  and  the  same  shall  be  noted,  and  judg> 
ment  be  entered  for  the  balance  only  ;  and  if  the  plaintiff 
y^  be  found  indebted  to  the  defendant,  judgment  shall  be  en- 

tered for  the  defendant,  with  costs  of  suits,  and  execution 
go  against  the  plaintiff."  These  words,  broad  as  they  are, 
do  not  extend  the  discount  law  to  demands  against  persons 
not  parties  to  the  record.  It  is  plain,  from  all  the  words  used, 
that  the  Legislature  alone  looked  to  account,  reckoning,  de- 
mand, cause,  matter,  or  thing  against  the  plaintiff,  or  his  or 
her  testator  or  intestate  ;  they  did  not  look  to  the  same  de- 
mands against  a  party  from  whom  the  plaintiff  acquired 
his  cause  of  action.  It  is,  therefore,  more  to  give  effect 
to  the  equity  of  the  statute,  than  its  provisions,  that  de- 
fences like  the  present  have  been  allowed. 

In  allowing  such  defences,  even  against  a  bond  in  the 
hands  of  an  assignee,  before  1798,  and  since,  it  has  been 
held,  that  transactions  subsequent  to  the  assignment  could 
not  be  set  up  as  a  discount ;  Newman  vs,  Crocker,  1  Bay, 
246 ;  Williams  ^  Co.  vs.  Hart,  2  Hill,  483.  If  such  be 
the  rule  in  those  cases,  it  is  clear  that  in  such  a  case  as 
that  before  the  court,  the  rule  more  strongly  applies.  For 
in  Newman  vs,  Crocker  the  action  was  before  '98,  and  was 
in  the  name  of  the  obligee ;  the  assignor  had  only  his 
equity  to  oppose  to  the  discount,  which  was  between  the 
parties  on  the  record.  Here,  however,  the  plaintiff's  title 
to  the  paper  by  indorsement  is  legal ;  he  is  the  party  to  the 
record,  and  the  discount  is  against  one  not  a  party.    WU- 
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Hams  vs.  Hart  was  on  a  sealed  note,  after  the  Act  of  'SB, 
and  in  the  name  of  the  assignee.  The  Act  reserves,  how* 
ever,  to  the  obligor,  any  defence  which  he  had  at  the  as- 
signment against  the  obligee.  In  that  case,  the  obligor  ob- 
tained the  note,  of  which  that  offered  in  discount  was  a 
renewal,  while  the  note  under  seal  remained  in  the  hands 
of  the  obligee.  After  the  assignment,  the  obligee  renewed 
it  to  the  obligor,  and  the  court  held  it  to  be  "  matter"  sub- 
sequent to  the  assignment,  and  disallowed  it.  There  the 
party  making  the  defence  had  more  cause  than  the  party 
in  the  cases  before  us,  for  he  had  a  valid,  subsisting  de- 
fence, when  the  note  was  transferred.  By  his  folly  he  de- 
stroyed it,  in  accepting  a  subsequent  renewal.  In  Cain 
vs.  Spanuj  1  McMuI.  260,  my  brother  Evans,  on  the  ques- 
tion I  am  now  considering,  states  the  true  rule.  He  says 
that ''  he  who  takes  a  note  after  it  is  due,  takes  it  subject 
to  any  defence  which  the  maker  can  set  up  against  the 
payee ;  and  according  to  my  understanding  of  the  law, 
where  the  action  is  in  the  name  of  the  indorsee  or  bearer, 
to  entitle  the  defendant  to  set  up,  by  way  of.  discount,  any 
matter  between  him  and  the  payee,  he  must  prove  that 
the  note  was  transferred  after  due,  and  that  the  matter  of 
defence  existed  between  them  at  the  time  of  the  transfer.^ 
A  note  negotiated  before  due,  but  with  notice  of  the  de- 
fence, (as  I  assume  the  note  in  these  cases  to  have  been,) 
stands  upon  the  same  ground  with  a  note  negotiated  after 
due.  The  inquiry  is,  had  the  defendants  any  defence 
against  the  note  negotiated  to  the  plaintiff,  when  it  was 
transferred  ?  It  is  clear  they  had  none.  The  note  on 
McCully  was  not  due  then,  nor  until  a  month  after  this 
note  was  due.  Previous  to  the  accrual  of  their  cause  of 
action  or  defence,  this  note  was  out  of  McCulIy,  and  in 
the  plaintiff.  They  had,  therefore,  in  no  sense,  any  ac- 
count, reckoning,  demand,  cause,  matter  or  thing,  against 
McCulIy  at  the  time  he  passed  away  the  note.  It  was  con- 
ceded by  the  defendant's  counsel,  that  if  the  plaintiff  had 
sued  as  soon  as  this  note  fell  due,  the  defendants  could 
not  have  set  up  any  defence,  as  the  note  on  McCuily  was 
not  then  due.  There  is  no  doubt  that  this  concession  is  true, 
and  it  admits  the  plaintiff's  case ;  for  if,  when  this  note  fell 
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due.  he  had  the  right  .to  recover  every  dollar  against  the 
defendants — ^nothing  arising  subsequently,  between  the  de- 
fendants and  McCully,  (as  his  note  falling  due,)  can  divest 
the  plaintiff's  fixed  and  ascertained  rights.  The  case  of 
Shepherd  vs.  Turner,  3  McC.  249,  relied  upon  by  the  de- 
fendants' attorneys,  has  no  application  to  this  case.  That 
merely  decided,  as  between  the  parties,  that  a  discount,  to 
be  allowed,  must  belong  to  the  defendant  when  the  plain- 
tiff brought  his  suit. 

The  motion  for  a  new  trial,  in  the  case  of  J.  C.  McAl- 
pin  against  Wingard  &  Mulier,  is  granted  ;  in  the  case  of 
the  same  plaintiff  against  Richard  Sondley,  the  motion  is 
dismissed^ 

Evans,  Wardlaw    and  Frost,  JJ.   concurred. 

Richardson,  J.  dissenting.  The  rule  of  law,  as  here- 
tofore well  established,  and  I  might  say,  inveterate  in  prac- 
tice, is  this,  that  where  a  note  is  indorsed  after  it  has  be- 
come due,  or,  what  is  the  same,  before  due,  but  with  no- 
tice from  the  maker  of  his  defence  against  the  note,  the  in- 
dorsee takes  the  note  upon  the  responsibility  of  the  indorser  ; 
and  the  maker  is  let  in  to  make  the  same  defence  against 
the  indorsee,  that  he  could  have  made  against  the  original 
payee.  And  if  such  defence  should  be  established,  the  in- 
dorsee's sole  resort  is  against  the  payee,  upon  whose 
responsibility  the  note  so  dishonored  had  been  taken. 
Past  due,  or  notice,  takes  from  the  note  the  peculiar  char- 
acter of  negotiable,  commercial  paper,  and  places  the  note 
on  the  common  law  applicable  to  unnegotiable  notes,  bonds, 
and  other  demands  that  have  been  assigned. 

Accordingly,  in  all  such  cases,  the  maker  of  the  dishon- 
ored note  has  been  always  permitted  to  make  his  full  defence 
as  if  the  original  payee  had  sued  ;  and  the  only  question 
was,  what  was  the  true  balance  of  indebtednesss  of  the  ma- 
ker to  the  payee  ?  and  for  this  alone,  such  indorsee  could 
take  a  verdict.  True,  it  has  been  sometimes  suggested 
that  an  intermediate  or  compromise  rule  might  be  adopted 
for  such  cases — that  is,  to  restrict  the  discount  to  matter 
connected  with  the  note.  But  this  is  neither  commercial, 
nor  common  law,  and  least  of  all,  statute  law.     For  our 
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Act  lets  in  *'any  accompt,  reckoning,  demand,  cause,  mat- 
ter or  thing,"  by  way  ot  discount. 

It  is  under  this  Act,  the  good  sense  of  which  is  to 
abridge  divers  litigation,  that  the  maker  of  a  note  past  due, 
or  when  he  has  fairly  put  the  indorsee  on  his  guard,  is, 
ipso  facto,  let  into,  as  is  so  commonly  and  well  expressed, 
"  all  the  equities"  he  held  against  the  original  payee.  And 
accordingly,  the  apt  suggestion  of  an  intermediate  rule- 
but  better  termed,  for  it  will  be,  literally,  a  sliding  scale 
for  the  maker's  equities,  according  to  the  name  of  the 
plaintiff — ^has  not  heretofore  obtained  foothold  at  law. 

If  the  rule  I  have  first  discussed  be  correct,  then  Sond- 
ley  ought  to  have  a  new  trial,  on  the  third  ground  of  his  ap- 
peal ;  that  is,  for  misdirection  to  the  jury  in  this,  that  the 
discount  ought  to  have  grown  out  of  the  note. 

Having  shewn  what  I  consider  the  true  sealed  measure 
of  the  equitable  defence  in  all  such  cases,  whether  against 
the  payee  or  such  indorsee,  the  way  is  opened  for  the  just 
consideration  of  the  point  more  expressly  niled  in  the  case 
against  Sondley  ;  to  wit :  that  the  note  set  up  in  discount, 
not  being  due  at  the  time  when  Wingard  <fe  MtiUer's  note 
became  due,  the  note  having  before  passed  into  the  hands 
of  the  plaintiff,  as  indorsee,  this  discount  could  not  avail 
the  defendant  against  the  indorsee. 

It  is  not  questioned  that  such  a  discount  would  be  good 
against  the  payee,  McCuUy.  The  rule  is  settled,  that 
if  the  discount  has  become  due  before  the  action  is  brought, 
that  is  enough — ^because,  at  that  date,  the  legal  balance  is 
to  be  struck  ;  Shepherd  vs.  Turner^  3  McC.  249.  But  if  this 
be  the  settled  law,  it  follows  irresistibly,  from  the  premises 
first  laid  down,  and  which,  I  do  urge,  cannot  be  overturned, 
that  the  discount  must  be  equally  good  against  such  in- 
dorsee with  notice,  because  he  stands,  by  our  adjudica- 
tions, in  the  stead,  place,  and  rights  of  the  payee,  and  no 
more — that  is,  to  the  extent  of  the  note  such  indorsee  has 
put  in  suit. 

There  is  no  getting  such  indorsee  out  of  the  rule,  or  deny- 
ing it  to  the  maker,  unless  we  adopt  the  intermediate  rule, 
against  the  possible  introduction  of  which  I  write  this  dissent, 
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but  which  will,  inevitably,  gain  one  advance,  if  McCuUy's 
note  be  rejected  as  a  discount  against  McAlpin,  indorsee, 
when  it  was  good  as  against  the  original  payee. 

That  such  a  consequence,  so  as  to  ripen  into  a  general 
intermediate  rule  for  different  applications  of  the  equities 
of  the  maker,  is  not  foreseen  by  the  court,  I  take  for  granted. 
Such  innovation  in  law  would  be  too  great.  And  if  so, 
the  argument  and  decision  turn  on  a  small  point ;  to 
wit :  whether,  when  McAlpin  bought  the  defendants'  note, 
any  demand  of  the  defendants  was  actually  due  by  the 
payee,  McCuUy.  And  I  grant  that  after  the  note  had 
been  passed  to  McAlpin,  Wingard  &  Muller  could  not  ac- 
quire and  make  up  new  demands  against  McCuUy,  in  or- 
der to  set  them  off  against  McAlpin,  e.  g.  as  by  selling 
goods  to  McCuUy.  This  would  be  a  fraud  upon  the  in- 
dorsee. But  such  is  not  the  character  of  this  discount. 
It  conisisted  in  McCully's  note,  at  the  time  of  the  transfer 
to  McAlpin,  and  made  known  to  him ;  and  it  was  a  debt 
acknowledged  in  presenti  for  value  received,  and  made 
payable  infuturo ;  that  distinction,  therefore,  does  not  ap- 
ply to  the  case. 

But  if  this  be  the  whole  ground  of  the  decision,  that  is, 
that  there  was  no  existing  debt  by  McCu^y  to  Wingard  <& 
Muller,  at  the  time  of  the  indorsei^^^  the  meaning  of 
money  due  now,  for  value  received,  hut  payable  infuturo^ 
is  to  be  interpreted ;  and  my  exposition  is,  that  debiium 
in  presenti  is  the  law  of  the  contract ;  it  is  debt ;  and  sol- 
vendum  infuturo  refers  to  the  remedy.  It  is  the  mere  lex 
forij  and  governs  the  time  of  the  suit  at  law  only.  Bijt 
as  to  the  debt,  the  moment  the  consideration  was  received 
by McCully,  the  debt  accrued  solvendum  infuturo.  The 
discount,  therefore,  was  contemporaneous  with  the  notice 
of  the  defence,  and  with  the  indorsement  of  Wingard  A 
MuUer's  note  to  the  plaintiff,  McAlpin.  It  was  a  good 
discount. 

It  follows,  therefore,    that  Wingard  <&  Muller  ought  to 

hold  their  verdict.     But  the  verdict  against  Sondley  ought 

to  be  set  aside,  for  misdirection  in  law  in  the  charge  of  the 

Judge,  upon  two  grounds ;  first,  upon  restricting  the  dis- 
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coant  to  matter  growing  out  of  the  note ;  and  secondly,  by 
the  error  of  considering  McCully's  note  as  a  discount  ac- 
cruing after  Wingard  A  MuUer's  note  had  been  indoised 
to  the  plaintiff,  McAlpin. 


C  A.  Olaver^  assignee^  vs.  Laveit  Chmillion. 

.  Bail  may  surreader  their  principal  to  the  sherifi  atany  time  be- 
fore the  end  of  the  term  to  which  service  of  efl^ctiye  process  agaiitft 
them  has  besn  returned;  and  such  surrender,  even  after  theoL  ul 
has  been  returned  and  the  bail  bond  assigned  to  the  plaioti^  maybe 
made  without  any  previous  order  of  court ;  though,  if  made  after  the 
return  of  ca.  Mk,  an  order  is  necessary  to  confirm  it  andgive  k  effect 

Before  Evans,  J.  at  Edgefield,  Spring  Term,  1846. 

The  report  of  his  Honor  the  presiding  Judge,  is  as  fol- 
lows: 

"  This  was  an  action  on  a  bail  bond.  The  writ  was  re- 
turnable to  Spring  term,  1846.  Early  in  the  court  veeki 
Gomillion,  the  bail,  carried  his  principal  to  the  sheriff  and 
surrendered  him ;  he  escaped,  as  it  was  said  At  a  sobse- 
quent  day  in  the  term,  Col.  Bauskett  submitted  a  motion, 
of  which  I  have  no  copy,  but  the  substance  of  it  was,  that 
the  action  should  be  discontinued  on  the  defendant  paying 
the  costs,  on  the  ground  that  he  had  surrendered  bis  prin- 
cipal. The  rule,  as  stated  in  the  cases,  is,  that  the  defen- 
dant, at  the  return  of  the  writ,  niay,  ex  grcUia,  surrender 
his  principal  in  discharge  of  himself  What  was  ex  gratia 
in  its  origin  seems  now  to  be  regarded  as  a  right,  and  the 
only  question  between  the  parties  was,  whether  the  leave 
should  not  have  been  obtained  before  the  surrender.    B^ 
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garding  the  right  to  sarrender  as  now  clearly  fixed,  I  did 
not  think  it  material  that  leave  should  have  been  c4)tained 
before  the  surrender  was  actually  made.     But  I  am  far 
from  thinking  the  point  clear.     I  granted  the  order.*^ 
The  plaintiff  appealed,  on  the  following  grounds : 

1.  Because  the  sheriff  having,  after  a  return  of  nan  eat 
inventus  on  the  ca.  sa.y  regularly  assigned  and  delivered 
the  bail  bond  to  the  plaintiff,  had  no  authority  to  accept 
or  receive  the  principal,  in  discharge  of  the  bail. 

2.  Because  the  bail  had  no  right,  after  the  assignment 
and  delivery  of  the  bail  bond  to  the  plaintiff,  and  idter  the 
session  of  the  court  to  which  the  writ  in  this  case  was 
returnable,  to  deliver  the  principal  to  the  sheriff  in  dis- 
charge of  hioiself,  without  the  order  of  court,  on  paymmt 
of  costs. 

3.  Because  the  said  order  was  contrary  to  law  and  the 
practice  of  the  court. 

Orifinj  for  the  motion. 
Bauskett^  contra. 

Ouriat  per  Wardlaw,  J.  Our  statutes  and  practice 
do  not  furnish,  of  themselves,  a  complete  system  of  law 
concerning  bail ;  but  they  have  introduced  alterations  of 
the  pre-existing  law  so  essential,  that  many  particulars, 
which  at  first  sight  seem  untouched,  have  been  thereby 
modified.  A  previous  knowledge  of  the  English  practice 
is  indispensable  to  the  understanding  of  our  alterations ; 
and  a  careful  consideration  of  those  alterations  must  at« 
tend  every  resort  to  the  English  books  of  practice. 

The  most  important  of  our  statutes  on  this  subject  are 
the  ninth  and  tenth  sections  of  the  county  court  Act  of 
1785,  (7  Stat.  216,)  the  Act  of  1809,  (7  Stat  309,)  and 
the  fourteenth,  twenty-third  and  twenty-fourth  sections  of 
the  sheriff's  Act  of  1839,  (11  Stat.  29,  30.) 

The  fundamental  alteration  was  that  which  converted 
bail  below  into  bail  above,  without  changing  the  form  of 
tile  obligation.  The  bail  bond  has,  in  certain  peculiar 
cases,  been  accommodated  to  certain  new  powers  which 
have  been  conferred, — such  as  that  of  taking  bail  at  any 
time  pending  a  suit,  and  that  of  taking  new  bail  after  ren- 
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der  of  the  principal  before  jaidgment,  toties  quoties  :  bat, 
in  the  ordinary  case  of  bail  taken  at  the  service  of  the  writ, 
the  bail  bond  remains  in  form  such  as  was  required  by  the 
Stat.  23  H.  6,  c  9,  P.  L.  App.  8 ;  but,  in  substance  and 
effect,  so  far  as  the  rights  and  liabilities  of  the  bail  aie 
concerned,  the  bail  bond  has  been  turned  into  a  bail  piece. 
As  a  bond,  it  is,  however,  still  assignable  according  to  the 
mode  provided  by  the  stat.  4  Anne,  c.  16,  §  20,  P.  L.  96, 
2  Stat.  436 ;  but,  aAer  the  assignment,  the  action  of  debt 
brought  upon  it  is  subject  rather  to  the  rales  which  prevail 
in  debt  upon  recognizance  of  bail,  than  those  which  the 
books  furnish  for  debt  upon  bail  bond. 

In  England,  bail  below  may  procure  cancellation  of  their 
bond,  if  the  sheriff  will  cotisent  that,  before  the  return  of 
the  writ,  the  principal  shall  yield  his  body  to  the  custody 
of  the  sheriff,  in  their  discharge  ;  for  «uch  bail  are  taken 
for  the  security  of  the  sheriff,  and  his  duty  is  performed 
if  he  have  the  body  ready  at  fhe  return  of  the  writ.  But 
bail  above,  (of  whom  only  the  right  to  render  can  be  pro- 
perly predicated,)  are  taken  by  a  Judge  or  a  Judge's  com- 
missioner ;  and  may  be  unknown  to  the  sheriff,  who  has 
not  the  keeping  of  their  recognizance.  A  render,  to  be 
effective  for  their  discharge,  must  be  a  delivery  of  the  body, 
accompanied  by  a  Judge's  committitur,  and  followed  by 
notice  to  the  plaintiff's  attorney,  and  entry  of  exoneretur on 
the  bail  piece. 

In  our  State,  the  sheriff's  consent  is  no  more  required 
before  the  return  of  the  writ  than  afterwards  ;  a  Judge's 
order  is  made  unnecessary  by  the  Act  of  1809,  and  the  no- 
tice and  exoneretur  seem  not  to  be  contemplated  by  the 
fourteenth  section  of  the  Act  of  1839,  which,  recognizing, 
(no  doubt  in  conformity  with  practice  then  established,)  a 
render  without  these  formalities,  authorizes  the  sheriff  to 
take  bail  again.  The  sheriff  is  the  only  officer  to  whom 
the  bond  and  all  pertaining  to  it  must  necessarily  be  known ; 
he  or  his  assignee  has  possession  of  it ;  he  becomes  charge- 
able after  the  render,  and  the  same  consistency  which 
dispensed  with  a  Judge's  order  or  commitment,  may  well 
give  effect,  as  a  sufficient  render,  to  the  delivery  of  the 
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body  only,  either  with  or  without  an  entiy  on  the  bond  by 
the  sheriff. 

In  conformity  with  the  indulgence  extended  by  the^En- 
glish  courts  to  the  bail,  after  the  return  of  the  ca.  sa.,  it  is 
admitted  that  here  the  bail  may  be  permitted  to  render  the 
principal  at  any  time  before  the  end  of  the  term  to  which 
service  of  effective  process  against  the  bail  has  been  re- 
turned ;  but  it  has  been  supposed  that,  after  the  return  of 
the  ca.  sa.  and  assignment  of  the  bail  bond,  no  render  can 
be  made  without  an  order  of  court.  The  assignment  is  an 
immaterial  circumstance ;  it  may,  it  is  said,  be  made  before 
the  forfeiture  of  the  bond,  (4  Barn,  and  Cr6s.  864 ;  23d. 
sec.  Act  of  1839,) — at  any  rate,  it  deprives  the  bail  neither 
of  their  rights  nor  of  the  favor  of  the  court,  and  after  it, 
the  sheriff's  books  ought  to  afford  the  means  of  su£Scien| 
information  to  regulate  the  sheriff's  conduct  about  the 
render. 

After  lodgment  of  the  ca.  sa.^  and  before  its  return,  the 
sheriff  may  be  said  to  hold,  by  virtue  of  the  ca,  sa,^  the 
body  then  rendered.  But  before  judgment,  and  after  judg- 
ment before  ca.  sa.  lodged,  the  sheriff's  authority  to  re- 
ceive and  hold  the  body  of  a  principal  then  rendered,  al- 
though undoubted,  can  be  referred  to  no  writ  of  execution 
or  order  of  court,  but  depends  upon  the  original  order  of 
arrest  connected  with  the  right  of  bail  to  render.  So, 
after  the  return  of  the  ca.  sa.,  and  before  the  expiration  of 
the  period  of  indulgence,  his  authority  to  receive  and  hold 
proceed  from  the  same  original  order  and  the  same  right 
of  bail. 

The  mistake  has  been  in  supposing  that  an  order  of 
court  is  necessary  to  authorize  the  render,  whereas  such 
order  is  only  necessary  to  give  effect  to  the  render  when 
made.  The  distinction  is  this  : — a  render,  before  return 
of  the  ca.  sa.,  takes  away  the  right  of  action  against  the 
bail,  and  may  be  pleaded  in  bar  of  such  action  ;  on  the 
eonitrary,  by  the  return  of  the  ca.  sa,  the  right  of  action 
is  established  ;  and  the  subsequent  render,  admitted  by 
favor  to  discharge  the  bail,  cannot  be  pleaded  as  a  bar,  but 
must  be  made  effective  by  an  order  shewing  that  the  court 
has  granted  its  indulgence. 


558  Glover  vs.  Gomillion. 

In  England,  the  right  of  the  bail  to  render,  and  the  for- 
malities of  a  render,  are  just  the  same  daring  the  period  of 
indulgence  after  the  return  of  the  ca.  sa,  as  before  the 
return  of  the  ca.  sa.  ;  and  are  just  the  same  in  vacation, 
during  that  period,  as  in  term  time.  There  is  no  reason 
why,  with  us,  a  render  after  the  return  of  the  ca.  sa.,  if  made 
within  proper  time,  should  be  accompanied  by  formalities 
not  required  at  other  times,  or  should  be  confined  only  to 
term  time.  The  words  of  the  Act  of  1809,  dispeninng 
with  a  Judge's  order  as  preliminary  to  the  delivery  of  the 
body,  are  very  general.  The  sheriff  only  has  the  means 
of  knowing  whether  the  bond  has  been  discharged  by 
other  bail  substituted  under  the  Act  of  1839.  A  Judge, 
either  in  court  or  at  chambers,  could  resort  to  no  bail  piece 
unknown  to  the  sheriff,  and  could  regularly  have  no  in- 
formation concerning  the  bail  bond  beyond  that  derived 
from  the  sheriff. 

Erery  render,  however,  should  be  an  actual,  honest  de- 
livery of  the  body  to  the  custody  of  the  sheriff,  such  as 
clearly  to  make  the  sheriff  liable  for  a  subsequent  escape. 
In  England,  if  the  principal  escape  from  the  tipstaff  to 
whom  the  Judge  has  delivered  him  with  the  commiitiiwrf 
the  bail  will  be  answerable ;  here,  it  will  not  suffice  for  the 
bail  to  offer  the  principal  to  the  sheriff  in  the  street,  in  his 
office,  or  other  place  where  there  may  be  chance  of  escape, 
unless  the  sheriff  there,  after  fall  notice,  expressly  accept 
the  body.  The  sheriff  has  the  right  to  take  time  for  all 
necessary  inquiries,  and  (after  ascertaining  the  right  of  the 
bail  to  render  and  his  right  to  receive,)  to  require  that  the 
body  be  delivered  in  the  jail,  with  exact  notice  of  the  case 
in  which  it  is  rendered.  The  bail,  on  their  part,  have  a 
right  to  require  the  means  of  distinctly  proving  what  has 
been  done  ;  of  which  none  can  be  so  apt  as  a  receipt  from 
the  sheriff,  containing  all  necessary  particulars.  Prudent 
men  will,  in  general,  take  care  that  written  evidence  be  had 
on  both  sides. 

That  a  render  should  be  thus  actual  and  honest  is  ne- 
cessary in  all  cases,  but  especially  so  ija  case  of  a  render 
after  the  return  of  the  ca.  sa.,  for  it  is  the  duty  of  the  court 
to  see  that  the  rights  of  the  plaintiff  be  not  impaired  by  the 
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indulgence  extended  to  the  bail.  Propriety  seems  to  re- 
quire that  notice  of  the  render  should  be  given  to  the 
plaintiff  or  his  attorney,  whenever  no  ca.  sa.  is  at  the  time 
in  the  hands  of  the  sheriff ;  so  that  the  plaintiff  may  de- 
cide whether  to  incur  expense  in  detaining  the  principal,  or 
to  discharge  him  ;  and  that,  if  no  ca.  sa.  have  issued,  the 
defendant  may  be  charged  in  execution ;  or,  if  the  ea.  sa. 
have  been  returned,  that  further  costs  against  the  bail  may 
be  saved. 

If,  then,  in  the  case  before  us,  the  render  has  been  such 
as  to  charge  the  sheriff,  the  order  which  was  signed  seems 
to  have  been  proper.  But  it  is  understood  by  this  court, 
that  the  circumstances  of  the  render  were  not  particularly 
inquired  into,  and  that  the  principal  had  escaped,  before 
the  motion  on  the  part  of  the  bail  was  made. 

It  is  therefore  ordered,  that  the  order  which  was  made 
be  set  aside ;  and  that  the  bail  have  liberty  to  renew  their 
motion,  if  they  will,  at  sqme  subsequent  term,  when  more 
definite  information  «oncerning  the  supposed  render  may 
be  had. 

RiGHABpsoN,  O'Neall,  Evans  and  Fbost,  JJ.  con- 
curred. 


560  Davis  vs.  Murphv. 

WUliam  Davis  vs.  James  Murphy. 

A  judgment  fiiirly  rendered  upon  a  matter  directly  in  issue  estops 
either  party  from  ever  afterwards  bringing  the  same  matter  into  con- 
troversy again. 

Plaintiff  made  a  pirtial  payment  on  a  note  which  defendant  held 
against  him.  Defendant  failed  to  indorse  the  payment  as  a  credit  on 
the  note,  and  afterwards  sued  the  plaintifi)  and  no  appearance  being 
entered,  recovered  judgment  against  him,  on  the  clerk's  assessment, 
for  the  full  amount  of  the  note.  Heldj  that  the  plaintiff  was  estoj^ped 
by  the  judgment  from  afterwards  suing  the  defendant  for  the  amount 
paid  on  the  note. 

Before  Richardson,  J.  at  Newberry^  Fall    Term,    184S. 

Stim  pro.  to  recover  fifty  five  dollars,  paid  by  the  plain- 
tiff to  the  defendant  under  the  following  circumstances. 
The  defendant  held  the  plaintiff's  note,  payable  to  the  de- 
fendant's wife,  and  on  the  8th  February,  1842,  the  plaintiff 
paid  him  fifty  five  dollars  on  the  note.  This  amount  was 
not  credited  on  the  note,  and  the  defendant  afterwards  sued 
the  plaintiff  thereon,  and  no  appearance  being  entered,  ob- 
tained judgment  by  reference  to  the  clerk.  In  the  assess- 
ment and  judgment  the  fifty  five  dollars  were  not  allowed 
as  a  payment.  His  Honor  held  the  plaintiff  estopped  by 
the  judgment,  and  decreed  for  the  defendant.  The  plaintiff 
appealed. 

Caldwell^  for  the  motion. 
H.  Summer^  contra. 

Curia,  per  Richardson,  J.  If  the  right  to  recover 
back  money  adjudged,  were  allowed  upon  the  allegation  of 
neglect  or  oversight,  or  under  any  other  supposition — ac- 
tual fraud  always  excepted — then  judgments  would  be  no 
longer  conclusive  of  the  questions  made  for  the  court ;  and 
verdicts  would  no  longer  be  veredicto,  or  the  true  and  final 
response  to  issues  before  the  jury.  We  cannot  open  the 
res  judicata  ;  and  as  little  can  we  change  the  meaning  of 
a  strict  payment,  by  calling  it  some  other  contract.  The 
$55  so  paid,  never  was  money  that  Davis  could  sue  for. 
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It  had  gone  to  lessen  the  amount  he  owed ;  this  was  its 
destination  and  no  other ;  that  is,  it  was  payment,  and  not 
the  consideration  of  a  new  contract. 

Once  allow  his  right  to  recover  back  such  payment,  and 
accord  and  satisfaction,  a  fraud  neglected  to  be  pleaded,  or 
any  other  defence  so  neglected,  might  be  made  the  cause  of 
a  distinct  after  action,  by  unlucky  or  negligent  defendants. 
Once  break  the  rule  of  the  conclusiveness  of  judgments 
upon  the  whole  resjtidicata,  and  Davis  might  bring  a  se- 
cond or  many  actions,  successively,  for  divers  payment  or 
sundry  accords,  <&c.,  not  yet  re-called  to  mind  at  this  first 
suit  for  retributive  justice.  And  if  so,  by  clear  reciprocity 
of  rights.  Murphy  might  bring  his  second  action  to  over- 
turn Davis'  retributive  recovery,  and  so  on,  toties  quoties. 
But  it  may  be  seen  at  a  glance,  that  this  would  be  too  un- 
safe and  disorderly  in  practice,  to  be  indulged  on  account 
of  a  hard  case. 

The  proper  and  wise  policy  of  the  res  judicata  is  indi- 
cated by  the  law  maxim,  interest  reipuhliccB  ut  sit  finis 
litium.  (a)  The  action  that  is  adjudged  by  a  competent 
court,  must  stop  ;  and  although  an  individual  may  suffer, 
the  order  of  society  is  paramount. 

On  the  score  of  authority,  it  would  be  difficult,  I  appre- 
hend, to  find  a  commentator  on  law  who  does  not  assume 
the  principle  of  the  conclusiveness  of  judgments  as  un- 
questionable ;  or  a  writer  on  evidence  who  does  not  ex- 
pressly lay  it  down,  as  not  to  be  averred  against,  by  either 
party.  I  will  cite  a  single  instance  for  example  of  the  rest. 
Professor  Greenleaf,  §  522,  says  ;  "  justice  requires  that 
every  cause  be  once  fairly  and  impartially  tried  ;  but  the 
public  tranquility  demands,  that  having  been  once  so  tried, 
all  litigation  of  that  question,  and  between  those  persons, 
should  be  closed  forever."  The  writer  then  enumerates 
the  apparent  exceptions,  and  comes,  at  §628,  to  this  con- 
clusion ;  "  that  the  rule  should  apply  only  to  that  which 
was  directly  in  isstie,  and  not  to  every  thing  that  was 
incidentally  brought  into  controversy  during  the  trial." 

This  is  unquestionably  the  meaning  of  the  rule  of  what 


{a)  Boom  L.  M.  131. 
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18  called  the  reajudtcaioj  and  renders  it  final  and  conda- 
aive.'  So  that  the  question  of  the  case  before  the  court  is 
this  ;  has  the  balance  of  the  note,  and  of  course  the  pay- 
ment on  which  the  balance  depended,  passed  into  the  judg- 
ment 7  Assuredly  this  was  the  precise  point  decided  and 
fixed ;  the  amount  due,  as  the  only  important  point,  afiei 
the  note  was  admitted  to  be  genuine,  transit  in  rem  judi- 
catam.     The  motion  is  therefore  dismissed^ 

O'Neall,  Evans,  Wardlaw  and  Frost,  JJ.  concurred. 


Oliver  Towles  vs.  Catharine  B.  Williams^  adminxstro' 
trix  of  Geo.  Williams. 

Action  by  the  ordinary,  administrator  of  the  derelict  estate  of  the 
payee,  on  a  promissory  note  bearing  date  the  3d  December,  1841.  It 
was  proved  that  the  payee  died  in  February,  and  the  maker  in  July, 
1841.  Held  that,  without  farther  proof,  the  plaintiff  was  entitled 
to  recover,  and  that,  if  there  was  a  mistake  as  to  the  date,  and  it 
was  essential  to  the  defence,  the  onus  of  shewing  it  lay  on  tbe  de- 
fendant 

Before  Frost,  J.    at  Edgefield^  Spring   l^ermj  184S. 

Sum  pro,  on  a  note  of  Geo.  Williams,  defendant's  intes- 
tate, payable  to  John  Coker,  and  dated  the  3rd  December, 
1841 ;  defence,  the  statute  of  limitations.  The  process 
was  entered  the  7th  February,  1845.  Two  witnesses,  one 
of  whom  had  been  administrator  of  Geo.  Williams,  proved 
the  signature  to  the  note.  It  was  proved  that  the  intestate 
died  in  July,  1841,  and  Coker,  the  payee,  in  February  of  the 
same  year.  The  plaintiff  was  ordinary  of  the  district 
when  Coker  died,  and  took  charge  of  his  estate,  and  it  was 
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supposed  by  one  of  the  witnesses  that  the  note  by  that 
means  passed  into  his  possession. 

.  It  being  impossible  that  the  note  could  have  been  made 
at  the  time  it  bore  date,  it  was  held  to  be  incumbent  on  the 
plaintiff  to  shew  when  it  was  made,  and  that  it  was  made 
and  delivered  in  the  life  time  of  the  parties,  and  to  prove 
how  and  when  he  became  possessed  of  it.  For  want  of 
any  proof  beyond  the  production  of  the  note^  the  plaintiff 
was  non-suited. 

The  plaintiff  appealed,  and  now  moved  that  the  non-suit 
be  set  aside. 

Batiskettj  for  the  motion. 
Bonham,  contra. 

Curiuj  per  Wardlaw,  J.  The  evidence  seems  to  shew 
that  the  plaintiff  acquired  possession  of  the  note  in  the 
course  of  his  duty  as  ordinary,  having  charge  of  the  dere- 
lict estate  of  the  payee. 

The  genuineness  of  the  note  being  undisputed,  and  yet 
both  maker  and  payee  having  died  before  the  day  of  the 
date,  it  is  manifest  that  the  note  was  po$^dated.  If  this 
were  done  by  design  of  the  parties,  for  no  purpose  of 
fraud,  it  did  not  affect  the  validity  of  the  instrument,  but 
simply  made  it  equivalent  to  a  note  correctly  dated  and 
made  payable  on  the  day  fixed  by  the  post-dsLiing  for  the 
payment,  to  wit, — one  day  after  3d.  Dec.  1841.  In  the 
case  of  PcLsmore  vs.  North,  13  East,  616,  this  was  acknow- 
ledged to  be  the  result  as  to  the  parties  to  a  bill  of  exchange 
so  designedly  post-dated,  even  by  those  who  contended 
that  the  bill  was  unnegotiable  before  the  day  of  the  date ; 
and  the  court  held  that  there  was  no  seeming  fraud  on  the 
face  of  the  bill,  which  rendered  it  unfit  for  negotiation. 

If  the  post'dtitiug  were  done  by  mistake,  then,  upon  the 
mistake  being  shewn,  the  note  would  have  become  a  note 
payable  one  day  after  the  date  intended.  Chitty  on  Bills, 
364. 

In  either  view,  it  seems  that  the  non-suit  was  improper- 
ly ordered,  and  that,  according  to  the  evidence  adduced, 
the  plaintiff  was  entitled  to  recover. 

The  note  was  upon  its  &ce  good,  and  no  mistake  must 
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necessarily  be  presumed.  If  the  fact  of  a  mistake  was 
essential  to  the  defendant's  defence,  it  was  incumbent  on 
him  to  have  shewn  it.  If  there  was  a  mistake,  and  it 
consisted  in  writing  1841  for  1840,  still  the  four  years  and 
nine  months  necessary  for  the  protection  of  the  adminis- 
tratrix, under  the  statute  of  limitations,  had  not  run  out 
before  the  commencement  of  the  suit.  If  there  was  other 
mistake,  what  it  was  is  left  altogether  to  conjecture,  and 
there  is  no  ground  upon  which  it  must  be  presumed  in 
such  form  as  may  serve  the  defendant. 

The  non-suit  is  set  aside,  and  a  new  trial  ordered. 

Richardson,  O'Neall,  and  Evans,  JJ.  concurred. 


A,  O.  Leek  vs.  D.  Goodman. 

Iff  in  an  action  in  the  Common  Pleas,  the  defendant,  by  proof  of 
payment,  reduce  the  plaintiff's  demand  to  or  below  twenty  dollais, 
the  court  is  ousted  of  its  jurisdiction,  and  the  jury  should  find  for 
the  defendant 

Before  Evans,  J.  at  Edgefield^  Spring  Term,  1846. 

The  report  of  his  Honor  the  presiding  Judge,  is  as  fol- 
lows : 

"  The  questions  presented  by  the  brief,  arose  out  of  these 
facts :  The  plaintiff  let  the  defendant  have  five  bales  of 
cotton ;  he  owed  the  defendant  two  debts  ;  one  was  in 
judgment,  the  other  on  a  note.  The  question  was  whether 
the  cotton  was  a  payment  on  the  judgment,  as  the  plaintiff 
contended,  or  on  the  note,  as  the  defandant  contended.  It 
was  not  allowed  on  the  judgment,  and  Leek  sued  Goodman 
for  the  amount  of  the  cotton,  with  some  demands,  which 
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were  rejected  by  the  jury  and  unnecessary  to  be  stated.  I 
told  the  jury  it  was  wholly  immaterial  on  which  of  these 
debts  the  cotton  was  received  in  payment,  except  that  in 
the  event  it  was  received  as  a  payment  on  the  note,  it 
might  be  that  the  plaintiff  would  not  be  entitled  to  any 
costs,  if  they  rejected  his  other  demands.  The  jury  found 
for  the  defendant ;  and  at  a  subsequent  period  of  the  court, 
upon  my  attention  being  called  to  the  matter,  fhe  foreman 
of  the  jury  said  that  they  considered  the  cotton  as  received 
in  payment  on  the  note,  and  as  only  about  six  dollars  was 
due  to  the  plaintiff  after  deducting  the  note,  they  had  found 
for  the  defendant — ^understanding  my  charge  to  be,  that 
the  plaintiff  could  not  recover,  unless  the  amount  due  him 
was  over  a  magistrate's  jurisdiction.  I  did  not  feel  at 
liberty  to  direcJ  any  alteration  in  the  verdict  without  con- 
sent. About  the  state  of  pleading  I  was  not  informed — 
something  was  said  about  notice  of  discount." 

The  plaintiff  appealed,  and  now  moved  for  a  new  trial, 
on  the  following  grounds : 

1.  Because  the  jury  understood  his  Honor  to  say  that,  if 
they  allowed  the  defendant's  discount,  they  could  not  find 
a  verdict  for  the  plaintiff,  unless  the  balance  in  his  favor 
amounted  to  twenty  dollars  or  more. 

2.  Because  admitting  that  the  discount  of  the  defendant 
was  fully  proved,  yet  the  balance  was  in  favor  of  the  plain- 
tiff, and  the  jury  should  have  found  for  him. 

3.  Because  upon  the  foreman's  stating  to  the  court,  after 
the  publication  of  the  verdict,  that  it  was  given  upon  a 
misapprehension  of  his  Honor's  charge,  the  jury  should 
have  been  directed  to  correct  their  verdict  according  to  a 
just  understanding  of  the  charge. 

Wigfallj  for  the  motion. 
Oriffin^  contra. 

Curia,  per  Evans,  J.  In  this  case,  the  question  to  be 
decided  is  this  :  If  the  plaintiff's  demand,  as  proved,  be 
reduced  by  payments  to  a  sum  below  the  jurisdiction  of 
the  court,  ia  he  entitled  to  a  verdict  for  what  is  actually 
due,  although  the  sum  be  within  the  jurisdiction  of  a  ma- 
gistrate ? 
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A  payment  extinguishes  the  debt,  and  the  balance  is  all 
that  is  due  ;  lor  this  alone  a  right  of  action  exists,  and  the 
plaintiff  at  his  peril  must  bring  his  action  within  the  proper 
jurisdiction.  Where  a  discount  is  pleaded,  and  is  allowed  by 
the  jury,  then  the  verdict  is  rendered  for  the  balance.  These 
are  independent  demands,  for  each  of  which  a  separate  ac- 
tion might  be  brought,  and  the  jury,  in  finding  the  balance, 
does,  under  our  discount  law,  what  the  court  might  do  if 
each  had  sued  the  other,  and  judgments  had  been  rendered 
for  each,  by  ordering  one  to  be  set  off  against  the  other. 

The  principle  involved  in  this  case  was  settled  in  the 
case  of  Vatighan  vs.  Cade^  (a)  decided  at  the  session  of 
this  court  in  December  lust.  In  that  case  the  jury  allowed 
as  a  payment  a  sum  which  reduced  the  plaintiff's  demand 
below  the  jurisdiction  of  the  court,  and  gave  a  verdict  for 
the  balance.  This  court  ordered  the  proceedings  to  be 
stayed,  and  refused  to  render  a  judgment  upon  the  finding. 

In  that  case  there  was  a  notice  of  discount,  but  it  was 
clear  from  the  nature  of  the  demand  it  could  only  have 
been  allowed  as  a  payment ;  in  this  case  the  jury  have 
found  it  was  a  payment,  and  correctly  rendered  a  verdict 
for  the  defendant ;  and  the  motion  is  dismissed. 

Richardson,  O'Neall,  Wardlaw  and  Frost,  JJ* 
concurred. 


(a)  Ante,  49. 
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WUliam  P.  FifUey  vs.    The  South  Carolina  Canal  and 
Mail  Road  Company. 

Defendant  in  execution  owned  a  tract  of  land  which  was  inter- 
sected by  the  line  dividing  two  districts.  The  sheriff  of  one  of  the 
districts  levied  on,  sold,  and  made  a  deed  of  conveyance  for  the  whole 
tract.  Heldj  that  the  sheriff's  deed  conveyed  only  the  land  lying  in 
his  own  district 

A  sheriff  has  no  authority  to  levy  on  and  sell  land  lying  out  of  his 
district 

Before  Frost,  J.  at  Edgefield^  July^  extra  lerm^  1845. 

This  was  an  action  of  trespass  to  try  titles.  The  jury 
found  the  following  special  verdict. 

"  We,  the  jury,  find  that  one  William  Ashley  recovered 
a  judgment,  in  Barnwell  district,  against  William  W.  Wil- 
liams, which  was  enrolled  and  entered  on  the  20th  Novem- 
ber, 1840,  and  an  execution  fi.  fa.  was  lodged  in  the  sher- 
iff's  office  for  Barnwell  district,  on  the  same  day.  That 
by  virtue  of  the  said  execution,  the  same  being  then  in  full 
force  and  unsatisfied,  William  J.  Harley,  as  sheriff  of  Barn- 
well district,  levied  on,  and  on  the  4ih  of  November,  1842, 
sold  at  public  outcry,  a  tract  of  land  as  the  property  of 
William  W.  Williams,  containing  one  thousand  and  thir- 
ty-eight acres,  more  or  less,  and  called  and  known  as  the 
Coker  Spring  tract.  That  the  plaintiff  became  the  pur- 
chaser thereof,  and  received  the  sheriff's  deed  therefor, 
bearing  that  date.  We  further  find,  that  the  dividing  line 
between  the  districts  of  Edgefield  and  Barnwell  runs 
through  and  intersects,  the  said  Coker  Spring  tract,  leav- 
ing 708  acres  thereof  in  Barnwell  district,  and  330  acres 
in  Edgefield  district.  On  the  portion  in  Barnwell  district, 
the  said  William  W.  Williams  resided.  We  further  find, 
that  the  sheriff  of  Barnwell  district,  at  the  time  of  his  sale, 
intended  to  sell  the  entire  tract,  so  far  as  he  had  authority, 
as  well  that  portion  lying  in  Edgefield  district  as  that  in 
Barnwell  district,  and  his  deed  to  the  plaintiff  embraces 
and  includes  the  whole.  We  further  find,  that  the  lot  of 
land  in  dispute  is  a  lot  containing  six   and  eight  tenths 
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acres,  at  or  near  the  foot  of  the  inclined  plane  of  the  Rail 
Road ;  is  located  in  Edgefield  district,  and  was  conveyed 
to  the  defendant,  an  incorporated  company,  by  William 
W.  Williams,  by  deed  of  release,  bearing  date  the  sixteenth 
of  October,  one  thousand  eight  hundred  and  forty-one, 
and  duly  recorded  in  the  register's  office  at  Edgefield, 
March  7th,  1842.  This  lot  of  land  is  part  and  parcel  of 
the  Coker  Spring  tract  of  land,  then  owned  by,  and  in  the 
possession  of,  the  said  W.  W.  Williams.  If  the  court 
should  be  of  the  opinion  that  the  sheriff  of  Barnwell 
district  could,  under  the  circumstances  above  stated,  sell 
that  portion  of  the  Coker  Spring  tract  which  is  situated  in 
Edgefield  district,  then  we  find  for  the  plaintiff  the  land  in 
dispute,  and  five  dollars  damages.  If  otherwise,  we  find 
for  the  defendant." 

His  Honor  the  presiding  Judge,  ordered  the  posiea  to 
be  delivered,  to  the  plaintiff.  The  defendant  appealed,  and 
now  moved  this  court  to  reverse  the  order  of  the  presiding 
Judge,  on  the  grounds — 

1.  That  a  sheriff  has  no  jurisdiction  or  authority  be- 
yond his  district— consequently,  that  the  sheriff  of  Barn- 
well district,  under  an  execution  fieri  facias,  lodged  in 
his  district  only,  could  not  sell  and  convey  land  lying  in 
Edgfefield  district. 

2.  That  a  corporation  aggregate  is  not  liable  for  acts 
implying  actual  force  and  motive  ;  consequently,  that  the 
defendant  is  not  liable  to  the  suit  of  trespass  to  try  titles. 

Wardlaw,  for  the  motion,  cited,  on  the  first  ground,  Act 
1839,  p.  26  •,  1  N.  &  McC.  366 ;  Dud.  152 ;  1  N.  ift  McC. 
252 ;  7  Stat.  209 ;  8  Johns.  R.  620 ;  and  on  the  second 
ground,  1  Sp.  580 ;  2  Hill,  671 ;  Ang.  <fc  A.  on  Corp.  328. 

Bauskett,  contra,  on  the  first  ground,  cited  4  Stat.  665  ; 
and  on  the  second  ground,  Ang.  &  A.  on  Corp.  333  ;  3  Pe- 
ters, 409  ;  15  East,  6 ;  8  Stat.  364,  384. 

Curia^  per  Richardson,  J.  The  question  is  general, 
and  applies  to  all  sheriffs.  Can  a  sheriff  sell  an  entire 
tract  of  land,  when  a  part  only  is  located  within  the  ter- 
ritorial limits  of  his  own  district,  because  the  entire  tract, 
although  extending  into    another  district,  is  contained  in. 
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one  conveyance  or  grant,  and  constitutes  but  one  tract  or 
plantation  of  the  freeholder  and  defendant,  whose  land  the 
sheriU  has  levied  upon. 

It  cannot  be  supposed  that  a  sheriff  can,  generally,  sell 
the  lands  of  an  adjoining  district.  But  in  this  instance, 
the  juxtaposition  and  aggregation  of  the  land,  in  fact,  and 
its  reduction  and  union  in  one  title,  is  supposed  to  place 
the  whole  under  the  levy  of  one  Sheriff.  And  certainly, 
in  many  instances,  as  perhaps  in  this,  it  might  be  conveni- 
ent and  just  to  allow  such  ja  power  to  the  sheriff  first  ma- 
king a  levy  upon  the  part  within  his  district.  But  once 
allow  such  a  power,  and  it  would  follow  that  a  sheriff,  by 
levying  upon  one  acre  of  land  situated  within  his  district, 
might  sell  many  thousands  of  acres  adjoining  the  one  acre 
levied  upon,  and  yet  out  of  his  district. 

Usually,  a  sheriff  sells  a  particular  tract,  but  not  from  any 
legal  necessity ;  for  he  may,  and  sometimes  does,  sell  a 
part  or  the  whole,  in  separate  subdivisions  or  parcels.  But 
in  ho  case  can  he  extend  his  own  power,  and  sell  lands 
beyond  his  jurisdiction,  simply  on  account  of  a  supposed 
economy  and  convenience  to  the  parties  concerned,  or  for 
his  own  interest.  Such  a  discretion  would  be  too  easily 
abused,  and  would  lead  to  contentions,  which  of  two  sher- 
iffs should  get  the  first  levy  upon  a  tract  of  land  extending 
into  their  two  districts. 

In  fact,  such  cases  of  adjoining  lands  have  occurred — 
but  in  these,  each  sheriff  sold  only  the  part  belonging  to 
his  own  district ;  any  other  practice  would   be  dangerous. 

The  sherifl''s  release  to  the  plaintiff  must  be  expounded 
to  convey  no  more  than  the  land  situated  in  Barnwell  dis- 
trict. The  motion  to  reverse  the  order  made,  is,  therefore, 
granted,  and  the  postea  awarded  to  the  defendant. 

O'Neall,    Evans,  Wardlaw   and    Frost,  JJ.  con- 
curred. 
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N.  G.   W.    Walker  vs.  Jacob  Meeize. 

In  an  action  for  slander,  contained  in  letters  written  to  a  lady  to 
whom  the  plaintiff  was  engaged  to  be  married,  hdd,  that  it  wis  in- 
competent to  shew  by  the  declarations  of  the  lady,  that  the  engage- 
ment had  been  broken  off  on  account  of  the  charges  contained  id 
the  letters. 

* 
Before  Butler,  J.  at  Barnwell^  March^  extra  Tertn^  1846. 

This  was  an  action  for  slanderous  words  contained  in 
two  anonymous  letters,  written  in  a  disguised  hand,  to 
Miss  Goode,  a  young  lady  to  whom  the  plaintiff  was 
engaged  in  a  contract  of  marriage.  The  only  part  of  the 
evidence  that  it  is  necessary  to  state,  is,  tha.t  J.  R.  Wool- 
dridge,  a  witness  examined  by  commission  for  the  plain- 
tiff, stated  tl)at  the  engagement  was  broken  off  after  the 
letters  were  received  by  Miss  Goode,  and  that  she  told 
him  ^'  in  a  conversation  on  this  subject,  that  she  could  not 
marry  the  plaintiff,  after  receiving  and  reading  the  said 
letters."  His  Honor  allowed  this  evidence  to  go  to  the 
jury,  as  a  part  of  the  res  gestCB.  The  jury  found  for  the 
plaintiff  $5000.  The  defendant  appealed,  on  the  ground, 
inter  aliaj  that  his  Honor  erred  in  permitting  the  declara- 
tions of  Miss  Goode  to  be  given  in  evidence. 

Patterson  ^  Carroll^  for  the  motion. 
Bellinger^  contra. 

Ouria^  per  Richardson,  J.  The  libellous  letters  di- 
rected to  Miss  Goode,  were  evidently  intended  to  create 
foul  imaginations  associated  with  her  intended  husband. 
They  were  well  calculated  to  render  her  uneasy  in  his 
presence,  and  fearful  of  his  immorality  ;  and  finally  to  de- 
form her  opinions  of  him,  and  in  this  way  to  poison  the 
sources  of  youthful  love,  which  consist  in  feeling  more 
than  reasoning. 

The  letters  were,  perhaps,  too  gross  for  lasting  effect, 
and  could  scarcely  have  injured  mere  friendship,  or  impair- 
ed the  tribute  of  established  inward  esteem ;  but  as  lev- 
elled at   the  hopes  and  fortunes  of  a  suitor  for  marriage, 
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they  are  black  with  personal  malice  towards  him,  and  pro- 
bably withdrew  from  his  hopes,  if  I  may  borrow  a  figure 
applied  by  Dr.  Franklin  to  a  bride,  "  the  unsullied  sheet" 
upon  which  he  was  to  write  his  name,  and  take  as  the 
best  assurance  of  his  portion  of  this  world's  happiness. 

This  was  the  precise  gravamen  of  the  plaintiff's  dec- 
laration^  to  wit ;  that  the  libellous  letters  caused  the  loss 
to  the  plaintiff  of  his  marriage  with  Miss  Gk>ode. 

It  is  plain,  that  if  the  letters  were  written  by  the  defen- 
dant, which  is  a  question  of  fact  that  the  court  does  not 
discuss,  then,  if  they  induced  Miss  Goode  to  break  off  her 
contract  to  intermarry  with  Mr.  Walker,  this  would  be  a 
specific,  and  the  surest,  ground  for  additional  damages. 
The  gravamen  would  be  proved,  and  the  plaintiff 's  case, 
as  to  the  facts,  might  be  considered  as  concluded  by  the 
verdict. 

Two  principal  facts  were  to  be  proved  for  the  plaintiff; 
first,  the  writing  of  the  letters  by  the  defendant,  and  sec- 
ondly, the  breaking  off  the  marriage  as  a  consequence. 
The  second  fact  depends  upon  the  declarations  of  Miss 
Goode,  and  therefore,  a  question  of  strict  law  is  made  by 
the  first  gronnd  of  the  defendant's  appeal,  and  applies  to 
the  second  material  fact  of  the  plaintiff's  case,  which  I  have 
called  the  gravamen  ;  to  wit :  did  the  court  err  in  permit- 
ting the  declarations  of  Miss  Goode  to  be  received  as  com- 
petent evidence  of  the  fact,  that  the  libellous  letters  caused 
her  to  break  off  her  engagement  to  marry  the  plaintiff? 

This  is  the  only  question  that  need  be  decided,  and  it  is 
a  plain  one. 

As  soon  as  it  appeared  that  the  witness,  Wooldridge, 
had  obtained  his  evidence,  that  the  marriage  was  broken  off, 
<&c.,  from  the  declarations  of  Miss  Goode,  it  became  what 
is  called  hearsay^  and  was  incompetent. 

No  man  can  testify  in  court  from  the  information  of 
other  persons,  however  worthy  of  credit.  (See  the  article 
*  Hearsay,'  in  any  treatise  on  Evidence.) 

Witnesses  must  be  all  alike  subject  to  the  ordeal  of  a  cross 
examination  in  open  court. 

This  is  the  general  rule,  and  the  objection  presented  to 
the  court  is  within  it.     For  the  court   does  not  perceive 
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that  the  declarations  of  Miss  Goode  belong  to  the  class  of 
what  is  called  res  gestce,  or  circumstances  incidental  to, 
and  insep^irable  from,  the  principal  or  main  fact  of  the  ev- 
idence, to  indicate  or  enforce  its  true  character.  A  com- 
mon illustration  of  the  res  gest<B  is  that  of  the  cry  of  the 
mob  in  Lord  George  Gordon's  case,  as  shewing  the  char- 
acter of  the  principal  act  of  treason,  (21  How.  St.  Tr. 
542,)  by  the  action  and  behaviour  of  those  that  accompa- 
nied him  in  the  act.  Res  gestCB  are  the  accompaniments- 
But  the  declarations  of  Miss  Goode  are  of  the  principal 
fact,  that  such  was  the  cause  of  the  marriage  being  bro- 
ken  off,  and  not  the  mere  incident  or  accompaniment  of 
that  fact. 

Each  of  the  two  principal  facts  might  have  its  res  gesta. 
But  these  facts  were,  in  themselves,  distinct  in  time,  place, 
and  character;  and  the  one  could  not  be  made  the  re^ 
gesta  of  the  other. 

But  the  rule  of  hearsay  excludes  the  hearsay  of  the 
res  gest(B,  as  well  as  the  principal  facts.  For  instance  ;  a 
man  strikes  another,  speaking,  at  the  same  iime,  scurrilous 
charges.  The  language  is  the  res  gesta  of  the  battery. 
But  A.  could  not  testify  from  the  information  of  B.,  in 
what  words  the  scurrilous  language  consisted.  And  the 
same  rule  of  hearsay  would  exclude  Miss  Goode's  declara- 
tions or  explanations  of  motives  or  purpose. 

It  was  all  hearsay  evidence — and  that  is  enough  to  ex- 
clude her  mere  declarations,  because  her  own  oath  to  their 
truth  would  have  been  better. 

Upon  the  legal  right  of  the  defendant,  therefore,  to  be 
tried  only  by  competent   evidence,  a  new  trial   is  ordered. 

O'Neall,  Evans,  Wardlaw  and  Frost,  JJ.  con- 
curred. 
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Reuben  Morga?i  vs.  Daniel  Livingston, 

In  an  action  of  slander,  if  the  words  be  proved  substantially  as  laid, 
or  if  the  words  are  in  themselves  actionable,  and  some  of  them  which 
are  actionable  be  proved  precisely  as  laid,  it  will  be  sufficient. 

A  verdict  will  aid  the  omission  of  that  which  was  necessary  to  be 
proved  at  the  trial,  and  without  which  the  jury  could  not  have  found 
for  the  plaintiff  Where,  therefore,  in  an  action  of  slander,  the  de- 
claration,  without  laying  any  time,  alleged  a  trial  before  a  justice  of 
the  peace,  at  which  the  plaintiff  was  sworn  as  a  witness,  and  in  re- 
ference to  which  words  imputing  perjury  to  the  plaintiff  were  spoken, 
it  was  heldj  that  the  verdict  aided  the  omission  of  proof  that  the  per- 
son before  whom  the  trial  was  had  was  a  justice  of  the  peace,  and 
had  jurisdiction  of  the  case,  although  the  proof  shewed  that  the  trial 
was  had  in  October,  1841,  after  the  office  of  justice  of  the  peace  had 
been  abolished,  and  that  of  magistrate  substituted. 

The  words  "  you  swore  a  lie,"  held,  with  proper  averments  and  a 
colloquium  which  were  sustained  by  the  proof,  to  impute  perjury^ 
and  therefore  to  be  actionable. 

The  words,  "  you  get  your  living  by  sneaking  about  when  other 
people  are  asleep."  "  What  did  you  do  with  the  sheep  you  killed  1 
Did  you  eat  it  ?"  "  It  was  like  the  beef  you  got  negroes  to  bring  you 
at  night."  "  Where  did  you  get  the  little  wild  shoats  you  always 
have  in  your  pen."  "  You  are  an  infernal  roguish  rascal ;"  f^lcT  to 
be  actionable,  as  containing  a  charge  of  larceny  in  more  instances 
than  one. 

It  is  not  necessary  that  the  words  in  terms  should  charge  a  crime. 
If,  taking  them  altogether,  in  their  popular  meaning,  such  is  the  neces- 
sary inference,  they  are  actionable. 

Where  the  meaning  of  the  words  is  doubtful  or  ambiguous,  the 
witnesses  who  heard  them  may  be  examined  as  to  the  sense  in  which 
they  understood  them. 

In  order  to  shew  actual  malice,  publications  of  the  slander,  mado 
more  than  six  months  before,  and  afler  the  action  was  commenced, 
may  be  proved. 

Testimony  tending  to  shew  that  the  defendant  was  actuated  by  a 
mercenary  and  selfish  purpose,  as  that  he  coveted  the  plaintiff'3  land, 
and  hoped  by  defaming  him  to  compel  him  to  remove,  may  be  intro- 
duced to  shew  actual  malice. 

Where  one  party  gave  in  evidence  the  declarations  of  a  free  negro^ 
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heldj  that  the  other  party  might  give  in  evidence  his  declarations  at 
another  time,  to  discredit  his  testimony. 

Motion  for  new  trial,  on  the  ground  of  excessive  damages,  refused. 

Before  O'Neall,  J.  at  Edgefield,  Fail  Term,  1845. 

The  report  of  his  Honor  the  presiding  Judge,  is  as  fol- 
lows : 

"  This  was  an  action  of  slander  for  words  spoken, 
charging,  as  it  was  alleged,  perjury  and  larceny. 

"  The  words  supposed  to  impute  perjury  were  introduc- 
ed by  a  colloquium^  in  which  was  set  out  a  suit  before 
Esq.  Martin,  a  magistrate  of  Edgefield  district,  in  which 
David  Denny,  as  guardian  of  a  free  negro,  was  plaintilOr, 
and  Daniel  Livingston  the  defendant,  and  in  which  the 
plaintiff  was  examined  as  a  witness,  and  testified  to  mate- 
rial facts,  and  the  defendant,  speaking  of  his  testimony  so 
given,  said  to  the  plaintiff,  ^you  swore  a  lie.'  These  words 
were  in  another  count,  laid  in  the  third  person.  The 
words  supposed  to  impute  larceny,  were  as  follows,  viz : 
*You  hired  a  negro  to  kill  a  beef  and  bring  it  to  you — 
you  are  a  sheep-killing  son  of  a  bitch — you  make  your 
living  at  night  when  honest  people  are  abed.  You  get 
your  living  by  sneaking  about  of  nights — you  stole  a 
beef — ^you  are  a  roguish  rascal — you  stole  some  hogs — 
you  got  some  hogs  dishonestly.'  The  charge  of  larceny 
was  also  laid  in  another  count,  in  the  third  person. 

''To  enable  the  court  to  decide  on  the  motion  for  non- 
suit, it  is  necessary  that  I  should  state  the  evidence  on  the 
part  of  the  plaintiff,  as  to  the  publication  of  the  words. 
Lewis  Sample  proved  that  on  Sunday  the  12th  Nov.  1843, 
at  Bethany  church,  he  and  others  had  met  for  the  purpose 
\  of  holding  a  class  meeting.  The  plaintiff,  who  is  not  a 
member,  went  with  him  to  the  meeting ;  as  he,  the  witness, 
passed  by  the  defendant's,  he  saw  that  his  fence  about  bis 
wheat  was  thrown  down.  After  a  little  the  defendant, 
who  is  a  member  of  the  church,  came  in  company  with 
Luke  Smith,  apparently  much  excited,  and  after  some  con- 
versation about  the  fence  being  down,  in  which  Morgan 
did  not  deny  that  he  had  thrown  it  down,  (it  seemed  that 
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Morgan,  under  a  purchase  from  Martin,  claimed  the  land, 
and  that  B.  Perry  also  claimed  it.  Perry  bad  rented  it  to 
Livingston.  The  fence  was  thrown  down  to  bring  about 
a  suit  to  try  the  title — )  Livingston  said  to  the  plaintiff, 
*  you  get  your  living  by  sneaking  about  when  other  people 
are  asleep.'  He,  Livingston,  asked  the  plaintiff,  <  what  did 
you  do  with  a  sheep  you  killed  ?  did  you  eat  it.'  He  said 
'  it  was  like  the  beef  you  got  negroes  to  bring  you  at  night.' 
He  asked  the  plaintiff  ^  where  did  you  get  the  little  wild 
shoats  you  always  have  in  your  pen.'  He  said,  '  you  are 
an  infernal  roguish  rascal.'  The  witness  then  said  the 
defendant  accused  the  plaintiff  of  swearing  a  lie.  He  said, 
*you  swore  a  lie.'  'He,'  the  defendant,  had  'left  money  at 
Esq.  Giles  Martin's  to  pay  you  for  it,  you  can  get  it,  if  you 
have  not.'  This  witness  was  asked  what  he  understood 
by  the  defendant's  previous  charges  about  the  sheep,  beef 
and  hogs,  and  words  used  in  that  connection ;  he  replied 
that  he  understood  the  defendant  to  charge  the  plaintiff 
with  stealing. 

"  Col.  David  Denny  proved,  that  as  the  guardian  of  a 
free  negro,  named  Wade  Dennis,  he  sued  the  defendant 
before  Esq.  Giles  Martin,  for  some  wheat  sold  to  him,  the 
defendant,  by  the  free  negro.  The  plaintiff,  Morgan,  was 
the  witness  to  prove  the  quantity.  He  swore  there  were 
14  1-2  bushels,  but  half  a  bushel  was  deducted  on  account 
of  the  wheat  not  being  well  cleaned.  The  defendant,  in 
October,  1841,  speaking  of  that  case,  and  the  evidence 
given  by  Morgan,  said,  '  he  swore  to  a  lie,  and  he  knew 
it — ^he  swore  to  a  bushel  of  wheat  more  than  he  got.' 
By  Dennis's  directions,  he  only  claimed  from  the  defendant 
before  he  sued  him  $5.     Eight  had  been  previously  paid. 

"  These  two  witnesses  are  all  who  proved  a  publication 
of  the  words  before  action  brought,  who  were  examined 
before  the  plaintiff  closed,  and  it  is  in  reference  to  their 
testimony  the  motion  for  non-suit  is  to  be  decided.  The 
defendant  moved  for  a  nonsuit  on  two  grounds  ;  1st.  that 
the  words  were  not  proved  as  laid,  and  2nd ;  that  the  words 
proved  were  not  actionable.  I  overruled  the  motion  on 
both  grounds.  The  defence  assumed  a  wide  range;  1st. 
in  contradicting  the  publication  proved  by  Sample,  and 
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next,  as  to  the  probability  of  the  truth  of  the  charges,  and 
the  character  of  tlie  plaintiff.  Luke  Smith  proved  he  was 
with  the  defendant,  and  nearer  to  him  than  Sample.  He 
said,  the  defendant's  words  were  '  you  hired  a  negro  to  kill 
a  beef  and  bring  it  to  you — you  are  a  sheep-killing  son  of 
a  bitch.  You  make  your  living  at  night,  when  honest 
people  are  abed.  You  swore  a  lie.'  The  circumstance 
giving  rise  to  the  charge  about  the  beef,  arose  in  this  wa}'. 
The  defendant,  many  years  ago,  overseed  for  Col.  Brooks. 
One  of  his  beef  cattle  was  killed  by  some  one,  near  the 
church,  (Bethany,)  and  near  to  Morgan's  residence.  Mor- 
gan's dog  was  found  next  day  at  the  place  where  the  beef 
was  killed.  A  great  stir  was  made  about  it,  and  in  some 
way  attention  was  directed  to  Morgan.  An  examination 
of  Col.  Brooks'  negroes  was  concluded  on,  on  the  evening 
of  the  day  after  the  night  the  beef  wns  killed.  Ben  Perry, 
Lance  Nichols  and  Mark  Riley,  went  by  Morgan's  to  get 
him  to  attend  the  examination.  Perry  said,  when  he  rode 
up  Morgan  was  walking  in  the  yard,  and  when  he  spoke 
Xo  him,  he  said  ^  something  had  happened  he  did  not  like.' 
This  last  statement  of  Esq.  Perry's  was  partially  contra- 
dicted by  James  Perry,  who  said  his  brother  said  the  plain- 
tifi  said  nothing  about  it  until  the  negroes  began  to  con- 
fess. Nichols  said  he  did  not  hear  what  passed  between 
Esq.  Perry  and  the  plaintiff.     Mark  Riley   said   Morgan  | 

said  nothing  on  the  way  to  Brooks'  quarter  or  at  his  own 
house,  that  he  heard,  about  the  beef,  until  the  negroes 
were  taken  up.  After  the  party  got  to  Brooks',  B.  Perry, 
Esq.,  who  was  the  most  active  as  well  as  the  most  intelli- 
gent of  the  party,  proved  that  they  first  examined  a  slave 
named  Mott,  who  denied  all  knowledge  of  the  affair,  but 
referred  them  to  Willis.  He  (Willis,)  said  he  carried  some 
of  the  beef  to  Esq.  Martin's,  where  he  had  a  wife,  and 
some  to  Col.  Brooks'  residence.  He  then  paused  ;  the 
plaintiff,  who  was  present  said,  ^  I  expect,  gentlemen,  a  part 
of  that  beef  came  to  my  house.  I  was  from  home,  and 
iu  Newberry.  My  wife,  on  my  return,  told  me  that  in  the 
night  a  negro  hailed  after  she  had  gone  to  bed,  and  asked  i 

if  she  did  not  wish  to  buy  some  beef.     She  refused,  and  i 

loli  him  to  be  off,  that  Morgan   was  not  at  home.     The 
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next  morning,  she  said,  she  found  some  beef  had  been  left 
at  the  door,  in  a  basket,  and  fearing  that  something  wrong 
was  intended,  she  made  her  little  boy  take  it  and  throw  it 
away.'  He  said  he  could  shew  the  bones,  and  did  the 
next  day  or  ver"y  soon  after  shew  them.  There  was  sonoe 
contrariety  of  opinion  whether  the  bones  exhibited  the  ap- 
pearance of  bones  stripped  by  dogs,  hogs  and  birds — or  of 
being  boiled  and  the  meat  thus  taken  off,  though  none  of 
the  witnesses  particularly  examined  them.  I  think  the 
beef  was  killed  Sunday  or  Sunday  night.  On  Tuesday, 
Livingston,  Morgan  and  Lance  Nichols  came  to  Esq.  Mar- 
tin's. They  stated  to  him  that  part  of  the  beef  had  beea 
carried  to  Morgan's,  (as  has  been  already  detailed.)  Mar- 
tin advised  Morgan  to  fly  the  country.  This  he  refused  ^ 
io  do.  Said  his  wife  had  received  the  beef,  and  that  he 
was  in  Newberry.  On  Wednesday,  he  came  back  with  his 
brother-in-law ;  abased  him,  Esq.  Martin ;  told  him  his 
wife  got  the  beef ;  he  had  nothing  to  do  with  it.  William 
Summers  proved,  that  in  the  September  preceding,  Mor- 
gan crossed  Saluda  river  at  night,  in  a  very  suspicious 
way  ;  that  he  mentioned  it  to  Coleman  Nichols  the  same 
night.  Coleman  Nichols  denied  this,  and  said  no  such 
thing  occurred.  Summers'  character  was  that  of  a  young 
man  addicted  to  gambling.  Two  witnesses  said  they  would 
not  believe  him — ^three  that  they  would.  The  next  thing 
was  about  the  charge  of  killing  a  sheep.  Luke  Smith 
said  he  asked  the  plaintiff  what  was  meant  about  the 
sheep.  He  said  while  Wade  Dennis  lived  with  him, 
Mark  Riley's  sheep  plagued  him.  He  said  he  sent  Dennis 
to  drive  them  out  of  the  field.  He  killed  one.  Brought 
it  to  the  house,  cleaned  it,  and  he,  the  plaintiff,  sent  half  to 
Mark  Riley.  This  was  denied  by  Riley.  It  was  alleged 
further  in  the  case,  that  the  plaintiff  had  killed  a  sheep 
belonging  to  Yarborough.  The  proof  fully  explained  that 
in  this  way  the  sheep  was  without  a  known  owner.  It 
had  got  fat  on  Morgan's  wheat.  He  was  advised  by  Perry 
to  kill  it,  and  when  he  could  find  who  was  the  owner,  pay 
for  it.  He  did  so — and  finding  it  was  Mr.  Yarborough's, 
he  paid  his  son  for  it. 

''  Sheppard  Davis  proved,  that  passing  through  an  old 
73 
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field  near  Morgan's,  his  puppies  attracted  bis  attention  to 
a  briar  patch,  and  he  found  buried  in  it  the  entrails  of 
some  animal.  He  directed  the  defendant's  attention  to  it. 
They  went  together  to  Perry's,  and  Livingston  rehearsing 
it.  Perry  exclaimed  *  boys,  Reuben  won't  do.'  Perry  said 
this  exclamation  was  drawn  from  him  by  Livingston's  art- 
ful statement.  In  a  drunken  fight  at  Perry's,  on  Sunday, 
between  Perry  and  Morgan,  a  young  man  named  Albane 
Martin,  said  that  Perry  called  Morgan  '  a  beef  stealing  son 
of  a  bitch.'  William  Dozier  was  present  at  the  fight,  and 
said  no  su«h  observation  was  made.  Col.  Denny  proved, 
that  last  summer,  Albane  Martin,  rehearsing  the  same  mat- 
ter, said  that  Perry  said,  ^you  sheep-stealing  son  of  a  bitch.' 
There  was  an  insinuation,  in  the  course  of  the  defence,  that 
Ben  Perry  had  given  rise  to  a  charge  that  Morgan  had 
stolen  a  bed  quilt.  But  this  was  fully  explained,  and  the 
plaintiff's  innocence  abundantly  shewn.  Robert  Gentry 
proved  that  he  met  Morgan  out  at  night  on  the  road,  near 
Lorick's,  (now  Huiett's)  ferry,  with  a  negro  fellow  of  bad 
character  behind  him.  He  told  Gentry  he  was  out  for  a 
spree.  Crawford  Perry  proved,  that  the  next  day  after  the 
beef  was  killed,  (Monday,)  the  circumstance  was  twice,  and 
at  two  different  places,  mentioned  in  the  plaintiff's  hearing. 
He  said  nothing  about  any  part  of  it  going  to  his  house. 

^^The  matter  about  the  perjury  was  thus  undertaken  to 
be  excused.  Morgan  proved  that  the  wheat  for  which  the 
defendant  was  liable  to  pay,  was  14  bushels,  at  $1  per 
bushel,  making  $14.  Eight  dollars  had  been  paid,  leaving 
a  balance  of  $6.  Judgment  was  given  for  this  sum.  Esq. 
Martin,  examined  for  the  defendant,  proved  that  Dennis, 
the  free  negro,  for  whom  the  recovery  was  had,  told  him 
the  judgment  was  for  too  much,  and  left  with  him  $1,  to 
be  refunded  to  the  defendant.  The  suspicion  of  falsehood 
in  Morgan's  oath,  thus  created  by  Dennis's  statement,  was 
allowed  to  be  explained  by  his  statement  of  his  reasons  to 
Esq.  Perry,  why  he  did  not  demand  more  than  $5  from 
the  defendant.  Perry  proved,  that  Dennis  told  him  that 
in  truth  the  defendant  did  owe  him  $6,  but  that  the  defen- 
dant disputed  a  dollar  of  it.     That  he,  the  negro,  was  in  a 
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difficulty,  (being  charged  with  some  crime,)  and  he  would 
give  it  up. 

"  The  plaintiff  alleged  that  the  defendant  was  actuated 
not  only  by  legal  malice,  but  by  malice  in  fact.  Esq.  Mar- 
tin proved,  that  when  he  offered  to  the  defendant  the  $1 
left  with  him  by  the  free  negro,  the  defendant  told  him  to 
give  half  of  it  to  Morgan  for  swearing  the  lie,  and  the 
other  half  to  Col.  Denny  for  getting  him  to  swear  it. 

''Last  August,  the  defendant,  in  a  conversation  with 
Esq.  Perry,  said  that  '  Morgan  had  sued  him ;'  that '  what 
he  had  said  was  true,  and  he  would  make  it  appear  he  bad 
sworn  a  lie  in  Denny's  case,  and  used  beef  that  did  not 
belong  to  him.'  This  witness  proved  that  soon  after  Mor- 
gan moved  from  Newberry  into  Edgefield,  and  before  there 
was  any  thing  about  the  beef,  Livingston  was  dissatisfied 
about  Morgan  buying  the  land  on  which  he  settled,  which 
Livingston  wished  to  buy  himself.  He  said  he  never 
heard  him  speak  well  of  Morgan  afterwards.  Heard  him 
say  he  was  a  dishonest  man — he  did  not  get  his  living 
honestly.  When  the  beef  was  killed,  Livingston  said,  if 
the  neighbors  would  stick  .together  they  could  move  him, 
meaning,  as  witness  understood,  the  plaintiff. 

"  The  plaintiff's  character  while  he  lived  in  Newberry, 
where  he  was  raised,  was  unexceptionable.  After  he  went 
to  Edgefield,  Col.  Brooks,  Luke  Smith,  Mark  Riley,  James 
Perry,  Crawford  Perry,  Isaac  Riley,  Jr.,  Wm.  Riley,  Giles 
Martin,  Esq.,  Albane  Martin,  Sheppard  Davis,  James  Oatan 
and  Robert  Gentry,  gave  him  a  bad  character.  Three  of 
these  witnesses,  however,  Luke  Smith,  Mark  Riley  and 
James  Perry,  were  relatives  of  the  defendant,  and  another 
of  them,  Esq.  Martin,  had  signed  a  written  certificate  of 
his  good  character.  On  the  other  hand,  Ben.  Perry,  Esq., 
Maj.  George  Huiett,  Col.  David  Denny,  Peterson  Borom, 
A.  R.  Able,  Esq.,  Mat  Walton,  John  Perry,  Wm.  Dozier, 
A.  L.  Nicholson,  Lewis  Sample  and  John  Coleman,  con* 
curred  in  giving  him  a  good  character.  They  said,  gene- 
rally, that  he  had  lived  down  all  the  suspicions  which  had 
been  created  against  him. 

^'  The  >case  was  fully  and  most  carefully  explained  to 
the  jury.     They    found   for  the  plaintiff  $1060,  and  al- 
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though,  considering  the  circumstances  of  the  defendanfi 
who  is  in  comfortable  circumstances  but  not  a  rich  man, 
I  think  the  verdict  high,  and  more  than  I  would  have 
found,  yet  I  cannot  say  that  the  damages  were  excessive.'^ 
The  defendant  appealed,  and  now  moved  this  court  for 
a  non-suit. 

1.  Because  the  words  were  not  proved  on  the  trial  as 
laid  in  the  declc^ation. 

2.  Because  the  words  proved  are  not  actionable. 
And  failing  in  that  motion,  then  for  a  new  trial : 

1.  Because  his  Honor  admitted  proof  of  slanderous 
words,  uttered  more  than  two  years  before  the  commence- 
ment of  this  suit. 

2.  Because  proof  that  the  defendant,  some  seven  or 
eight  years  previous  to  the  commencement  of  this  suit,  ex- 
pressed dissatisfaction  at  plaintiff's  purchasing  land  in  de- 
fendant's neighborhood,  was  allowed  to  go  to  the  jury  as 
proof  of  malice,  although  his  Honor  was  requested  to 
charge  the  jury  that  the  testimony  was  incompetent. 

3.  Because,  whether  the  words  proved  impute  the  chaige 
of  larceny,  should  have  been  decided  by  the  court ;  and 
his  Honor  erred  in  permitting  the  witness  to  give  his  un- 
derstanding  of  the  words  as  competent  testimony  for  the 
jury. 

4.  Because  his  Honor  admitted,  on  the  part  of  the  plain- 
tiff, proof  of  the  declarations  of  a  free  person  of  color,  to 
explain  the  circumstances  under  which  the  defendant  had 
made  the  charge  of  false  swearing. 

6.  Because  the  damages,  upon  the  proof  of  the  plain- 
tiff's character,  are  excessive  and  unreasonable, 

Ghriffin  ^  Bonham^  for  the  motion. 
Pope  ^  Batisketij  contra. 

Curia^  per  O'Neall,  J.  The  first  ground  of  appeal  is, 
that  the  words  were  not  proved  on  the  trial  as  laid  in  the 
declaration.  The  rule  is  now  well  settled,  that  if  the 
words  be  proved  substantially  as  laid,  it  will  be  sufficient ; 
Hogg  ads.  Wilson,  1  N.  <fe  McC.  216.  So  too,  «  where 
the  words  are,  in  themselves,  actionable,  it  is  suffi- 
cient to  prove  some  of  them  which  are  actionable,  provi- 
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ded  they  be  proved  precisely  as  laid  ;"  Stark,  on  Slander, 
ch,  25,  m.  p.  350.  Comparing  the  words  proved  with 
those  laid  in  the  declaration,  it  is  plain  that  both  these 
rules  have  been  complied  with.  The  words  laid  in  the 
first  and  second  counts — "  you  swore  a  lie,"  "  he  swore  a 
lie,"  were  proved  precisely  as  laid.  Most  of  the  words 
laid  in  the  third  and  fourth  counts  were  proved  substan- 
tially. 

The  counsel  for  the  defendant  do  not  deny  this ;  but 
they  contend  that  Giles  Martin,  Esq.,  before  whom  the 
false  oath  was  taken,  who  is  described  in  the  declaration 
as  a  justice  of  the  peace,  was  not,  in  fact,  a  justice  of  the 
peace,  but  a  magistrate ;  inasmuch  as,  by  the  Act  of  1839, 
the  office  of  justice  of  the  peace  was  abolished  after  the 
1st  March,  1841,  and  that  of  noiagistrate  substituted.  It  is 
a  sufficient  answer,  to  say  that  no  such  ground  was  taken  on 
the  trial ;  nor  is  any  such  ground  indicated  in  the  notice  of 
appeal.  The  trial,  it  seems,  took  place  in  October,  1841  ; 
there  is,  however,  no  time  laid  in  the  declaration,  and  the 
proof  certainly  corresponded  with  the  allegation  in  the 
declaration ;  viz :  that  Giles  Martin  was  a  justice  of  the 
peace,  at  the  time  of  the  trial  of  the  case  in  which  the 
plaintiff  was  sworn.  The  declaration  alleges  that  he  had 
jurisdiction  of  the  case.  After  a  verdict,  the  legal  impli- 
cation is,  that  all  these  matters  were  proved  as  laid,  and 
therefore,  no  advantage  can  be  taken  of  them.  In  1  Tidd 
Pr.  451,  it  is  said,  "  a  verdict  will  aid  the  omission  of  that 
which  was  necessary  to  be  proved  at  the  trial ;  and  with- 
out which,  the  jury  could  not  have  found  for  the  plaintiff." 
In  this  case,  unless  the  oath  of  the  plaintiff  had  teen  ta- 
ken before  one  clothed  with  legal  authority  to  administer 
the  oath  and  try  the  case  in  which  he  was  examined,  the 
jury  could  not  have  found  the  verdict  which  they  did.  Such 
a  verdict  being  found,  we  are  bound  to  conclude,  either  that 
the  proof  was  exactly  according  to  the  averment  in  the 
declaration,  or,  if  that  was  defective,  that  the  proof  made 
out  the  case,  and  supplied  the  defect.  ^ 

The  second  ground  is,  that  the  words  are  not  actionable. 
There  can  be  no  doubt,  that  with  the  averment  and  collo- 
quium in  the  first  and  second  counts,   the  words  laid  in 
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them  impute  perjury.  They  have  been  proved  as  laid ; 
all  the  averments  have  been  sustained  by  the  proof.  The 
materiality  of  the  oath  is  shewn  by  adverting  to  the  fact, 
that  the  issue  before  the  magistrate  was,  how  much  wheat 
was  sold  and  delivered  by  Dennis  ?  The  plaintiff  proved, 
as  defendant  alleged,  one  bushel  too  much — and  for  that, 
judgment  was  given.  Hence,  the  swearing,  (if  false)  was 
on  the  very  point  in  issue.  The  words  in  the  third  and 
fourth  counts,  and  those  proved  under  them,  are,  I  think, 
clearly  actionable.  Take  the  words  proved  by  Sample: 
"  you  get  your  living  by  sneaking  about,  when  other  peo- 
ple are  asleep ;"  "  what  did  you  do  with  a  sheep  you  kill- 
ed ?"  "  did  you  eat  it  ?"  "  it  was  like  the  beef  you  got 
negroes  to  bring  you  at  night?"  "  where  did  you  get  the 
little  wild  shoats,  you  always  have  in  your  pen  .?"  "  you 
are  an  infernal  roguish  rascal ;"  and  there  cannot  be 
any  doubt  about  the  intention  of  the  defendant  to  charge 
larceny  in  more  instances  than  one.  In  Davis  vs.  Davis, 
I  N.  <&  McC.  290,  the  words  were  spoken  of  a  merchant ; 
they  were,  "  you  have  got  my  money  upon  your  shelves ; 
you  are  a  damned  rogue."  These  words,  without  any 
preparatory  averment  or  colloquium  about  the  plaintiff's 
trade  or  business,  were  held,  of  themselves,  to  point  to  the 
plaintiff's  business;  and,  in  themselves,  to  make  an  action- 
able imputation.  The  case  before  us,  unquestionably,  is 
much  stronger. 

It  is  not  necessary  that  .  the  words,  in  terms,  should 
charge  a  larceny.  If,  taking  them  all  together,  in  their 
popular  meaning,  such  is  the  necessary  inference,  then 
there  is  no  doubt  that  they  are  actionable.  In  Davis  vs, 
Johnston,  2  Bail.  579,  the  words  were,  "  tell  him  he  is  ri- 
ding a  stolen  horse,  and  has  a  stolen  watch  in  his  pocket ;" 
they  were  held  to  be  a  plain  charge  of  horse  stealing  and 
larceny.  .The  words  here,  beyond  all  doubt,  as  plainly 
point  to  sheep  stealing,  and  stealing  beef.  But  if  the 
words  were  doubtful  and  ambiguous,  the  plaintiff  had  the 
right  to  inquire  of  the  by-standers,  how  did  you  under- 
stand the  words  1  and  if  they  said  they  understood  them 
as  charging  larceny,  and  such  an  understanding  might 
fairly  have  been    received  from  the  words — it  would  pre- 


Columbia,  May,  1846.  583 

vent  a  pon-suit,  and  make  it  necessary  for  the  jury  to  in- 
quire, did  the  defendant  use  the  words  in  the  offensive 
sense  in  which  the  hearers  understood  them  1  This  legal 
position  is,  however,  denied  by  the  defendant's  third  ground 
for  a  new  trial ;  it  is,  hence,  necessary  to  shew  that  it  is 
fully  sustained.  In  2  Stark,  on  Slander,  (m.  p.  52,)  it  is 
laid  down  as  law,  that  "  where  the  words  are  spoken  in  a 
foreign  language,  or  where  the  terms  are  ambiguotts,  and 
it  is  doubtful  in  what  sense  the  speaker  intended  them^ 
the  question  is,  in  what  sense  the  hearers  understood  them  ; 
and  if,  where  words  may  have  two  meanings,  the  hearers 
understood  them  in  an  actionable  sense,  the  action  is  main- 
tainable ;  for  the  slander  and  damages  consist  in  the  appre- 
hension of  the  hearers."  Mr.  Starkie  cites,  for  this  position, 
Fleetwood  vs.  Curley,  Hob.  267 ;  and  on  turning  to  this 
venerable  and  accurate  Judge  and  Reporter,  the  case  fully 
sustains  it.  Our  cases  maintain  the  same  doctrine.  In 
Fisher  ads.  Rotereau  and  wife,  2  McC.  189,  the  words 
were,  "  a  thief,"  "  a  bloody  thief."  In  that  case,  the  wit- 
ness proving  the  publication  was  asked  in  what  sense  she 
understood  the  words.  Judge  Richardson,  who  deliv- 
ered the  opinion,  says,  "  but  they  (the  words)  do  ex  vi  ter- 
mini import  felony,  and  are  slanderous.  And  whether 
spoken  in  another  sense  or  in  mere  passion,  depending 
upon  intention,  was  the  subject  of  evidence,  and  was  fair- 
ly submitted  to  the  jury."  In  Davis  vs,  Johnston,  2  Bail. 
679,  the  rule  is  stated  as  follows :  •*  if  words  are  suscepti- 
ble of  two  meanings,  one  imputing  a  crime,  and  the  other 
innocent,  the  latter  is  not  to  be  adopted,  and  the  other  re- 
jected, as  a  matter  of  course.  In  such  a  case,  it  must  be 
left  to  the  jury  to  decide  in  what  sense  the  defendant  used 
them.  Their  conclusion  must  be  formed  from  the  whole 
of  the  circumstances  attending  the  publication,  including 
the  sense  in  which  the  witnesses  understood  the  words." 
The  case  of  Hugley  vs.  Hugley,  {^Hughey  vs.  Hughey^ 
is  the  true  name  of  the  case,)  2  Bail.  592,  in  no  way  con- 
flicts with  Davis  vs.  Johnston  ;  its  rule,  that  "  words  are 
to  be  construed  in  the  popular  sense  in  which  the  rest  of 
the  world  naturally  understand  them,"  is  the  rule  also  laid 
down  in  Davis  vs.  Johnston ;  and  a  resort  to  the  witness- 
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es,  for  their  understanding  of  the  charge,  is  one  means  of 
ascertaining  how  "the  rest  of  the  world  understand  them" 
The  case  of  Olmstead  vs.  Miller,  1  Wend.  606,  when 
rightly  understood,  does  not  conflict  with  our  cases. 

The  witness  proving  the  publication,  said  he  could  not 
give  the  precise  words,  but  that  he  understood  the  defend- 
ant— ^and  any  person  hearing  him,  would  have  understood 
him — as  charging  the  defendant  with  prostitution,  <&c.     It 
is  in  reference  to  this,  that  Savage,  C.  J.  says,  it  is  impor- 
tant that  the  rule,  that  the  plaintiif  should  prove  so  much 
of  the    words  laid   as  will  sustain    his    cause  of  action, 
should  be  adhered  to,  "  that  the  defendant  may  know  what 
he  is  to  meet ;  and  that  he  may  not   be  held  accountable 
for  the    misunderstanding  of  witnesses,  as  he  might  be,  if 
they  were  permitted  to  testify  to  the   import  of  his  words. 
The  court  and  jury  are  to  construe  his  words,  and  not  the 
witnesses."     There  is  no  doubt   that  the    dictum  of  C.  J. 
Savage  is  good  law.     It  requires  that  the  words  used  by 
the  defendant  should  be  proved  ;  but  it  by  no   means  ex- 
cludes the  position,  that  after  the  words  are  proved,  if  they 
be  ambiguous  or   uncertain  in  their  meaning,  the  witness 
may  be  asked,  how  he  understood  the  words  thus   proved. 
Nor  does  the  case  of  Gibson  vs,    Williams,  4  Wend.  320, 
interpose  any  obstacle.     That  case  merely  affirms  that  the 
opinions  of  witnesses,  that  the  plaintiff  was  meant  and  in- 
teDded  by  the  words,  are  not   competent  evidence.      7%a/ 
may  be  law,  and  still  it  does  not  affect  this    case — ^for  it 
does  not  rule,  that  when    the    words  are  capable  of  two 
meanings,  one  charging  the  plaintiff,    and  the  other  not, 
the  witness  may  not  say  how  he  understood  them.     AAer 
a  full  review  of  the  cases,  I  am  satisfied^  that  the  witness 
was  allowed,  very  properly,  to  say  in  what   sense  he  un- 
derstood the  defendant  to  use  the  words ;  and  having  an- 
swered, that  he  understood  him,  by  the  words  he  used,  to 
make  a  charge  of  larceny,  there  can    be  no  reason    why 
we,  after  a  jury  have  concurred  with  the  witness,  should 
say  the  words  were  used  in  some  innocent  sense,  and  are, 
therefore,  not  actionable. 

The  first  and  second  grounds  of  the  defendant's  motion 
for  a  new  trial,  are    certainly  misconceived.     The  action 
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of  slander  is  intended  not  only  to  recompense  a  plaintiff 
for  an  injury  done  to  his  character,  but  also  to  punish  the 
defendant  for  his  malice.  Any  evidence  w^hich  shews 
that  the  slander  has  been  again  and  again  repeated,  is 
competent  to  prove  malice.  The  greater  length  of  time 
in  which  the  defendant  has  repeated  his  publications,  evi- 
dences that  his  words  have  not  been  the  result  of  passion^ 
and  shews  a  deliberate  purpose  to  injure  the  plaintiff.  It 
is  true,  if  the  plaintiff  had  not  proved  a  publication  with- 
in six  months  before  action  brou^t,  he  could  not  have 
given  anterior  publications  in  evidence ;  for  the  statute 
might  have  cut  them  off.  But  having  made  a  oase>  to 
which  the  statute  did  not  and  could  not  apply,  the  plain- 
tiff, to  aggravate  the  damages,  might  prove  the  anterioi^ 
publications,  as  well  as  publications  after  suit  brought)  and 
thus  shew  previous,  subsisting,  and  continuing,  malicei  So 
too,  proof  shewing  that  the  defendant  was  actuated  by  a 
purpose  purely  selfish  and  mercenary,  in  uttering  the  slan- 
der, was  further  evidence  of  the  defendant's  evil  purposo. 
The  testimony,  that  when  the  plaintiff  bought  his  settle- 
ment near  the  defendant,  he  was  dissatisfied  with  him,  and 
from  that  time,  never  spoke  well  of  him,  and  that  he 
wished  to  compel  him  to  remove,  were  certainly  facts  propef 
to  go  to  the  jury,  to  enable  them  to  say  how  far  the  mean  and 
mercenary  motive  of  coveting  the  plaintiff's  land,  prompt- 
ed the  defendant  to  utter  the  slander.  And  if  they  found- 
it  to  be  the  beginning  of  his  malice  towards  the  plaintiff) 
it  would  very  properly  maice  him  a  fitter  subject  for  vin- 
dictive damages. 

There  is  nothiq|[  in  the  fourth  ground,  when  it  is  un« 
derstood.  It  may  be,  that  the  defendant's  question  to  CoL 
Denny,  how  much  did  Wade  Dennis  direct  you  to  claim 
from  the  defendant  ?  was  waived.  But  in  fact,  the  same 
thing  was  asked  in  the  question,  how  much  did  you  claim 
before  suit  brought  1  For  Denny  was  the  guardian  of  the 
negro,  and  said,  of  his  own  knowledge)  he  knew  nothing 
of  the  claim.  But  the  testimony  objected  to  in  the  fourth 
ground,  did  not  come  out  until  after  Giles  Martin  was  ex« 
umined,  and  was  in  reply  to  it.  Martin  proved  for  the  de« 
74 
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fendant,  that  Dennis,  the  free  negro  for  whom  the  recovery 
was  had  by  Denny,  on  Morgan's  oath  before  him,  told  him 
the  judgment  was  for  too  much,  and  leA  with  him  one  dol- 
lar  to  be  refunded  to  the  defendant.  As  this  decIaraHon 
of  Dennis  tended  to  shew  that  Morgan  had  sworn  falsely, 
it  was  surely  competent  to  destroy  it,  by  shewing  that  he 
had  made  other  statements.  So  far  as  the  declaration  was 
to  be  regarded,  it  stood  upon  the  same  footing  as  if  Den- 
nis had,  himself,  on  the  stand,  made  the  statement.  If  it 
had  been  possible  for  him  to  be  examined,  and  he  had 
made  such  a  statement,  his  declarations  made  at  other 
times  and  to  a  different  purpose,  would  have  been  perfect- 
ly competent  to  shew  how  far  his  statements  should  be 
credited,  or  discredited.  The  same  rule  holds,  as  to  his 
declarations. 

The  fifth  ground,  which  complains  that  the  damages 
found  are  excessive,  cannot  help  the  defendant.  Having 
known  both  parties  before  they  left  Newberry,  I  was,  per- 
haps, more  than  ordinarily  anxious  that  exact  justice 
should  be  done;  and  in  that  spirit  I  presented  every 
consideration  to  the  jury,  to  induce  them  to  find  a  much 
smaller  verdict  than  they  did  find  for  the  plaintiff.  But 
it  was  all  in  vain — ^for  the  malice  of  the  defendant  was 
apparent ;  it  was,  too,,  probable,  that  his  desire  to  possess 
Morgan's  land,  had  led  him  to  publish  many  of  the  slan- 
ders which  he  did,  during  a  course  of  several  years. 
Even  after  the  suit,  he  had  avowed  the  truth  of  his  words, 
and  his  intention  to  prove  them.  On  the  trial,  although 
he  did  not  justify,  he  approached  it  as  near  as  he  could, 
and  seemed  to  say,  although  the  plaii^ff  may  not  be  le- 
gally guilty,  yet,  I  then  had,  and  still  have,  good  grounds 
to  believe  him  to  be  guilty.  So,  too,  the  fearful  onslaught 
made  on  the  plaintiff's  character,  if  the  jury  believed,  as 
they  probably  did,  that  the  defendant's  own  slander  was 
the  principal  cause  of  the  reproach  cast  upon  the  plaintiff, 
was  a  very  aggravating  circumstance,  especially  when  it 
was  shewn  by  many  witnesses  ol  character  and  intelli- 
gence in  the  neighborhood,  that  the  plaintiff  had  so  lived, 
after  the  beginning  of  the  reports  against  him,  as  to  shew 
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that  they  had  no  just  foundation.  Undef  all  these  circum- 
stances, we  cannot  say  that  too  great  a  sum  has  been 
found  against  the  defendant ;  it  may  teach  him  to  bridle 
his  tongue  for  the  future. 

The  motions  for  non-suit  and   new  trial,  are  dismissed. 

Richardson,    Evans  and  Wardlaw,  JJ.  concurred. 


W.  Duncan^  indorsee^  vs.  8,  D.  Clark  ^  Co. 

A  mercantile  partnership  is  liable  to  the  innocent  indorsee  of  a 
promissory  note,  signed  by  one  of  the  members  in  the  name  of  the 
firm,  without  the  knowledge  or  consent  of  his  partner;  although  the 
note  was  given  for  a  debt  unconnected  with  the  business  of  the  part- 
nership. 

Before  Evans,  J.    cU   Edgefield^   Spring   Term^    1846. 

This  was  an  action  on  a  promissory  note,  payable  to 
one  Houston  or  order,  and  indorsed  to  the  plaintiff.  The 
note  was  signed  S.  D.  Clark  <&  Co.  The  action  was 
against  Oliver  Simpson  and  S.  D.  Clark,  to  charge  them  as 
makers.  Simpsoir<&  Clark  were  partners  in  an  apothecary 
shop  or  drug  store  in  Hamburgh,  under  the  name  of  S.  D. 
Clark  &  Co.  Houston  kept  a  shop  of  the  same  kind  in 
Augusta.  Clark  and  one  Oakman  entered  into  partnership 
as  druggists,  in  Augusta,  and  purchased  out  Houston,  about 
the  time  of  the  date  of  this  note.  There  was  no  doubt 
the  note  was  given  for  the  drugs  so  bought ;  one  Crump, 
their  clerk,  said  they  bought  Houston  out,  and  ^ave  notes 
signed  S.  D.  Clark  <&  Co.  Their  sign  was  Clark  &  Oak- 
man — all  their  bills  and  accounts  were  under  that  name, 
and  their  correspondence  carried  on  in  the  name  of  Clark 
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&  Oakman,  but  they  had  given  notes  in  the  name  of  S.  D. 
Glark  &  Co.  His  Honor  thought  it  very  clear  that  Oliver 
Simpson  was  no  partner  in  the  Augusta  house ;  but  the 
jury  were  instructed  that,  if  they  believed  that  Clark,  the 
partner  of  Simpson,  had  givf n  the  note,  int^iding  thereby 
|o  bind  the  Hamburgh  house  of  that  name,  it  was  compe- 
tent for  him  to  do  so,  although  it  might  be  for  the  debt  of 
Clark  &  Oakman.     The  jury  found  for  the  plaintiff. 

The  defendants  appealed,  and  now  moved  for  anew  trials 
on  the  following  grounds : 

1.  Because  James  L.  Houston,  the  payee  and  indorser 
of  the  note,  having  sold  his  stock  of  goods  to  Clark  <& 
Oakman,  and  taken  their  note  in  payment  for  it,  in  the 
name  of  S.  D.  Clark  &  Co.,  would  have  no  right  to  reco* 
ver  against  the  present  defendants^  were  be  the  plaintiff  iu 
this  suit. 

2.  Because  the  present  plaintiff  is  in  no  better  condition 
as  indorsee,  nor  stands  upon  higher  grounds  as  to  tl^s  de-. 
fence,  than  the  payee  of  the  note. 

Bauskett,  for  the  motion. 
Yancey^  contra. 

Curiuy  per  Evans,  J.  If  Houston  sold  the  goods  to 
Clark  A  Oakman,  knowing  that  Oliver  Simpson  had  no  in- 
terest in  the  purchase,  his  taking  the  note  of  Clark  <ft  Co^ 
for  goods  sold  to  Clark  A  Oakman,  might,  as  between  him 
and  Clark  and  Simpson,  be  regarded  as  a  fraud  on  Simp- 
son. One  partner  can  bind  his  copartners  in  any  thing 
relating  to  the  copartnership,  or  within  the  scope  of  its 
business ;  but  he  cannot^  in  general,  (as  between  the  par^ 
ties,)  bind  his  copartners  either  for  his  own  debt  or  the 
debt  of  a  third  person.  This  seems  to  be  clearly  estab- 
lished by  the  case  of  Shirfiff  vs.  WiUcs^  1  East,  48  ;  see 
Bayley  on  Bills,  57.  The  proposition  affirmed  in  the 
charge  of  the  circuit  courts  would  not  therefore  be  true  if 
this  action  had  been  in  the  name  of  Houston,  and  it  ap- 
peared he  knew  that  the  goods  were  bought  for  the  use  ot 
Clark  and  Oakman.  But  in  this  case  the  plaintiff  was  the 
indorsee,  and,  so  far  as  appeared,  knew  nothing  of  the 
consideration  of  the  note. 
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It  is  essential  to  the  advancement  of  commerce,  that  in 
the  hands  of  an  innocent  holder  who  has  paid  value  for  a 
note  or  bill,  the  consideration  should  not  be  inquired  into. 
There  is  no  doubt  that  Clark,  one  of  the  partners,  had  a 
right  to  sign  the  partnership  name  to  notes  or  bills.  This 
was  all  the  indorsee  was  bound  to  look  to.  The  conside- 
ration on  which  it  was  given,  was  immaterial,  unless  it 
was  unlawful.  In  Bayley  on  Bills,  64,  it  is  said, — "  a  bill 
or  note  by  one  partner  in  the  name  of  the  firm  will,  as  be- 
tween them  and  an  innocent  holder,  bind  the  firm,  though 
the  partner  making  it  were  prohibited  from  drawing  bills 
or  notes ;"  but  the  authorities  clearly  establish  that  if  the 
holder  knew  of  the  consideration,  he  would  be  in  no  bet- 
ter condition  than  the  payee  would  be.  Oallwuy  vs.  Ma- 
ihew  4*  Smithson,  10  East,  264.  In  the  reporter's  extract 
of  the  point  decided  in  the  case  of  Hawes  vs.  Dunton  4* 
White,  1  Bail.  146,  the  power  of  one  partner  to  bind  the 
firm  for  the  debt  of  a  third  person  is  stated  as  broadly  ^s 
in  the  charge  of  the  circuit  court  in  this  case ;  but  on 
looking  into  that  case  it  will  appear  that  the  note  had  been 
transferred.  The  action  was  in  the  name  of  Hawes  as 
bearer,  and  all  the  reasoning  of  the  court  applies  to  the 
case  of  commercial  paper  in  the  hands  of  an  innocent 
holder,  and  not  to  a  case  where  the  question  is  between  the 
original  parties,  or  a  holder  affected  with  notice  of  the 
consideration.  As  there  is  nothing  in  the  evidence  which 
can  affect  the  plaintiff  with  notice  that  the  note  was  given 
for  the  debt  of  another,  and  not  for  the  debt  of  Clark  & 
Co.,  the  verdict  ;s  right,  and  this  court  will  not  order  a 
new  trial  for  error  in  the  circuit  court,  which  could  not 
possibly  have  changed  the  result  of  the  case.  The  motion 
is  dismissed. 

Richardson,    O'Neall,    Wardlaw  and  Frost,   JJ. 
concurred. 
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John  S.  and  William  Smyley^  adm^rs.  of  Alexander 
McCreary,  vs.    Margaret    Heady    B.    Dean    and   John 

Adams. 

The  sureties  to  a  note  are  liable,  although  the  note  is  void  as 
against  their  principal,  because  she  was  a  feme  covert  when  it  was 
signed. 

Where  the  surety  to  a  note,  given  for  property  purchased  at  an 
administrators'  sale,  when  requested  by  the  principal  to  sign  it,  was 
told  by  the^payee  that  his  signature  was  only  wanted  as  a  form,  to 
comply  with  the  order  of  the  ordinary ;  held,  that  no  fraud  was 
thereby  practised  on  the  surety  which  avoided  the  note  as  to  hiuL 

Before   Frost,    J.   at  Edgefield^  Spring    Term^   1845. 

This  was  a  sum.  pro.  on  the  joint  and  several  note  of 
the  defendants,  given  to  the  plaintiffs,  in  payment  of  pur- 
chases made  by  Margaret  Head,  at  the  sale  of  the  estate  of 
the  intestate,  who  was  her  father.  The  defence  of  Marga- 
ret Head  was,  that  she  was  a  feme  covert  at  the  time  of 
the  execution  of  the  note.  The  proof  supported  the  aver- 
ment, and  thQ  plea  of  coverture  was  allowed. 

It  was  objected  that  the  note  being  void  against  Marga- 
ret Head,  by  reason  of  her  coverture,  was  void  against  all 
the  parties  to  it ;  which  objection  was  over-ruled. 

In  behalf  of  John  Adams,  it  was  contended  that  his 
signature  to  the  note  had  been  procured  by  the  fraud  of  the 
plaintiffs,  and  that  he  was  not  bound.  The  proof  on  this 
point  was,  that  Margaret  Head  brought  her  note,  for  the 
amount  of  her  purchases,  and  asked  Adams  to  sign  it,  as 
her  surety.  John  Smyley,  who  was  present,  said  he  only 
wanted  his  signature  as  a  form  necessary  to  comply  with 
the  order  of  the  ordinary.  Adams  said  he  would  sign  the 
note  for  him  ;  but  not  for  Mrs.  Head.  John  Smyley  added, 
that  the  share  of  Mrs.  Head  was  in  his  hands,  and  be 
would  apply  it  to  pay  the  note.  Another  witness  proved 
that  he  heard  John  Smyley  speaking  with  Mrs.  Head  about 
the  note,  and  he  thought  Smyley  said  he  would  take  up 
the  note,  and  Mrs.  Head  would  give  him  her  note,  to  be 
satisfied  out  of  the  estate. 
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The  plaintiffs  had  leave  to  discontinue  against  M.  Head, 
and  a  decree  was  given  against  the  other  defendants. 

The  defendants  Dean  and  Adams  appealed,  and  now 
moved  for  a  new  trial,  on  the  following  grounds  : 

1.  That  the  single  bill  sued  on,  having  been  given  by 
Margaret  Head,  the  ^  principal,  whilst  she  was  a  married 
woman,  was  absolutely  void  as  to  all  the  parties  to  it. 

2.  That  the  defendant  Adams  was  not  liable,  because  of 
the  fraud  on  the  part  of  the  plaintiffs  in  procuring  his  sig- 
nature to  the  single  bill,  and  in  failing,  according  to  their 
promise  at  the  making  of  the  single  bill,  to  apply  the 
share  of  Mrs.  Head  in  their  intestate's  estate,  to  the  pay- 
ment of  the  said  single  bill. 

Oriffin,  for  the  motion. 
Bonham^  contra. 

Curia,  per  Frost,  J.  The  first  ground  of  appeal  in- 
sists that  the  sureties  to  a  joint  and  several  note  may  ex- 
cept to  the  coverture  of  the  principal,  debtor,  in  discharge 
of  their  liability.  It  is  true,  as  a  general  rule,  that  the  ex- 
tinction of  the  principal  obligation  extinguishes  that  of  the 
surety.  But  a  distinction  must  be  observed  between  such 
exceptions  to  the  contract  as  are  personal  to  the  principal, 
and  such  as  affect  the  contract  itself.  Fraud,  illegality  or 
mistake,  which  may  rescind  the  contract  of  the  principal, 
induces  the  discharge  of  the  sureties;  but  if  the  invalidity 
of  the  contract  rests  upon  reasons  personal  to  the  princi- 
pal, in  the  nature  of  a  privilege  or  protection,  the  principal 
acquires  a  personal  defence  against  the  contract,  which 
notwithstanding  subsists  and  may  charge  the  sureties. 
The  minority  of  the  principal  does  not  discharge  the 
sureties.  In  Maggs  vs.  Ames,  4  Bingh.  470,  it  was  held 
that  the  parties  to  a  guaranty  of  the  payment  of  goods,  to 
to  be  supplied  to  a  married  woman,  were  responsible.  The 
liability  of  the  surety  in  such  case,  may  be  supported  on 
the  ground  that  he  shall  not  protect  himself  by  alleging 
the  incompetency  of  the  supposed  principal ;  which  may 
have  been  the  very  motive  with  the  other  contracting  par- 
ty for  requiring  security ;  and  by  analoery  to  tlie  law  of 
principal  and  agent,  the  surety  may  be  held  liable  as  prin- 
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cipal,  for  an  engagement  he  has  made  in  behalf  of  one  who 
was  incompetent  to  contract. 

The  defence  of  fraud  made  by  Adams,  rests  on  the 
proof  that,  at  the  time  he  consented  to  join  in  the  note, 
Smyley  told  him  that  his  signature  was  only  wanted  as  a 
form,  to  comply  with  the  order  of  the  ordinary.  It  is  so 
common  for  the  party  served,  in  order  to  relieve  the  weight 
of  the  obligation,  and  quiet  the  apprehensions  of  the  sure- 
ty, to  represent  the  act  as  necessary  only  in  compliance 
with  a  formal  requirement,  that  it  cannot  readily  be  sup- 
posed any  person  is  defrauded  by  such  a  representation.  It 
is  too  palpably  inconsistent  with  the  act  of  the  party  to  be 
charged,  to  admit  a  belief  that  he  has  been  imposed  upon ; 
and  if  allowed  to  discharge  such  contracts,  they  would 
serve  no  purpose  of  sectirity.  It  was  after  Adams  had 
consented  to  sign  the  note,  that  Smyley  said  to  him,  it 
would  be  paid  from  Margaret  Head's  share  of  the  estate. 
Adams  was  not  therefore  induced  by  this  statement  to  be- 
come her  surety,  and  cannot  allege  it  as  a  fraudulent  mis- 
representation  to  discharge  him.  If  it  could  be  construed 
into  a  promise  by  Smyley,  it  was  gratuitous ;  but  it  seenis 
to  have  been  merely  an  expectation  of  payment  from  that 
source,  which  Smyley  held  out  to  Adams ;  and  not  a  con- 
ditional engagement  in  consideration  of  which  Adams 
joined  in  the  note.     The  motion  is  refused. 

Richardson,  Evans  and  Wardlaw,  J  J.  concurred. 
O'Neall,  J.     I  dissent  as  to  the  liability  of  Adams. 
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Rosannah  Gates  vs.  George  Irick  and  others. 

Where  one  joint  tenant  or  tenant  in  common  dies,  the  ordinary  has 
jurisdiction,  under  the  Acts  of  1824  and  1839,  to  order  his  interest  in 
the  land  to  be  sold,  and  the  proceeds  divided  amongst  his  heirs  or 
devisees;  note. 

Where  the  ordinary  orders  land  to  be  sold  for  partition,  his  order 
concludes  the  rights  of  all  parties  before  the  court,  notwithstanding 
the  ordinary  expressly  declares  that  the  rights  of  a  party,  who  claims 
an  exclusive  title  in  the  property,  shall  not  be  affected  by  his  judg- 
ment. 

The  ordinary's  jurisdiction  does  not  rest  upon  the  consent  of  the 
parties.  Where,  therefore,  one  of  the  parties  claims  an  exclusive 
title  in  the  property,  the  ordinary  must  decide  upon  the  title,  and  his 
judgment,  ordering  the  land  to  be  sold,  will  be  conclusive,  unless  set 
aside  on  appeal 

The  party  claiming  exclusive  title  may  appeal,  and,  on  proper 
grounds  of  appeal,  raising  the  question  as  to  his  title,  have  an  issue 
made  up  to  be  tried  by  a  jury. 

Before   Evans,  J.    at  Orangeburg^   Spring  Term^  1846. 

The  report  of  his  Honor  the  presiding  Judge,  is  as  fol- 
lows: 

'*  This  was  an  appeal  from  the  ordinary.  The  facts  as 
stated  where  these :  George  Irick,  many  years  ago,  gave  a 
tract  of  land  to  his  widow  for  life,  and  after  her  death  to 
his  children.  There  were  four  children — two  died  with- 
out issue.  Susannah  Gates  and  Valentine  Irick  survived. 
Valentine  is  now  dead,  leaving  six  children.  George 
Gates  married  one  of  them.  Many  years  ago,  I  think  it 
was  said  forty  years,  Valentine,  in  the  life  time  of  his  mo- 
ther, lived  on  the  land,  and  his  family,  or  some  of  them, 
still  live  on  it.  The  widow  died  about  1829.  An  appli- 
cation was  made  by  Susannah  Gates,  to  divide  or  sell  the 
land  and  allot  her  one  half  to  which  she  was  entitled. 
George  Gates,  who  in  right  of  his  wife  was  made  a  party, 
objected  to  the  sale  or  division,  alleging  that  Valentine,  his 
wife's  father,  had  acquired  a  title  to  the  land  by  posses- 
sion. The  ordinary  ordered  the  land  to  be  sold,  setting 
75 


594  Gates  vs.  Irice. 

oat  in  his  decree  the  objection,  and  that  he  did  not  con* 
sider  himself  competent  to  decide  on  the  right  set  up  by 
George  Gates.  From  this  decision  there  was  an  appeal. 
The  grounds  of  appeal  were :  1st.  That  the  ordinary's 
jurisdiction  was  ousted  when  there  was  an  adverse  claim 
to  the  land.  2nd.  That  the  ordinary  should  have  dis- 
charged the  appellant  from  the  proceedings,  so  as  to  enable 
him  to  contest  his  title  with  the  purchaser.  I  was  of  opin- 
ion that  the  ordinary  was  not  bound  necessarily  to  stay  his 
hand,  because  a  defendant  claimed  the  land.  There  must 
be  something  more  than  a  mere  pretence  of  title.  But  in 
this  case  the  ordinary  had  set  out,  in  his  decree,  that  he 
had  not  adjudicated  the  title  set  up  by  the  appellant ;  and 
therefore,  the  order  of  sale  would  be  no  estoppel  to  the  as- 
sertion of  his  title  hereafter. '  Being  of  this  opinion,  I  dis- 
missed the  appeal.  Regarding  it  as  a  question  of  impor- 
tance and  difficulty,  I  requested  the  appellant's  counsel  to 
take  the  opinion  of  the  Appeal  Court  by  an  appeal.** 

The  defendant,  George  Gates,  appealed,  on  the  grounds  : 

1st.  Because  the  cause  shewn  against  the  partition  of 
the  said  land  was  sufficient,  and  the  ordinary  had  no  juris- 
diction in  the  matter,  since  it  involved  a  question  of  title  to 
land, — and  he  should,  therefore,  have  dismissed  the  case ; 
whereas,  in  and  by  the  said  decision,  a  question  of  title  to 
land  has  been  decided  without  trial  by  jury,  and  contrary 
to  law. 

2nd.  Because  the  ordinary  should,  at  leasts  have  dis- 
missed and  discharged  the  said  George  Gates  from  the 
proceedings  in  partition,  since  he  claimed  adversely,  and 
offered  to,  and  did,  adduce  sufficient  proof  in  support  of 
his  claim,  to  shew  that  the  ordinary  should  not  have  de- 
cided against  the  title  of  the  said  George  Gates,  and  there* 
by  deprived  him  of  his  freehold. 

3rd.  Because  his  Honor,  in  dismissing  the  appeal,  as 
effectually  decided  the  question  of  title,  as  the  ordinary  did 
in  decreeing  partition,  and  the  appellant  would  be  estopped 
from  hereafter  disputing  the  title,  since  the  intimation  of 
the  ordinary  that  '^  it  appeared  to  him  that  it  was  not  his 
province  to  examine  into  a  question  of  title  between  the 
parties,''  (however  inconsistent,)  cannot  invalidate,  or  in 
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the  slightest  degree  impair,  the  legal  force  and  effect  of  the 
decision— the  ideo  consideratum  est — whereby,  "  on  due 
examination  and  mature  deliberation,"  the  question  of  title 
was  decided,  and  partition  awarded  among  the  parties  who 
were  thus  judicially  pronounced  to  be  joint  tenants,  and  on 
all  and  each  of  whom  the  order  for  sale  is  conclusive  as 
the  judgment  of  a  court  upon  the  same  subject  and  be- 
tween the  same  parties. 

4.  Because  if  his  Honor  was  correct  in  refusing  to  set 
aside  the  proceedings  of  the  ordinary,  it  is  respectfully  sub- 
mitted that  an  issue  should  have  been  ordered  to  try  the 
question  of  title. 

Bellinger^  for  the  motion. 
Glover,,  contra. 

Curia,  per  Wardlaw,  J.  The  questions  in  this  case 
arise  under  those  sections  of  the  Ordinary's  Act  of  1839, 
(11  Stat.  44,)  which  re-enact  the  Act  of  1824,  (6  Stat. 
248,)  intended  to  save  the  delay  and  expense  of  the  usual 
proceedinjB^s  in  equity,  by  giving  to  the  Judges  of  the 
courts  of  ordinary  jurisdiction  to  make  partition  of  the 
real  estates  of  deceased  persons,  by  sale  or  division,  in  cer- 
tain cases.  The  title  and  preamble  of  the  Act  of  1824, 
which  are  omitted  in  the  Act  of  1839,  afford  some  aid  in 
the  construction  of  these  statutes. 

The  Judge's  report  states  that  "  the  ordinary  ordered 
the  land  to  be  sold" — meaning  the  whole  land  of  which 
partition  was  claimed.  It  has  been  stated  in  argument, 
and  so  it  appears  from  what  seems  a  copy  of  the  ordinary's 
order  which  has  been  appended  to  the  report,  that  the  or- 
dinary, disavowing  his  right  to  examine  into  a  question 
of  title,  was  of  opinion  that  the  applicant  is  entitled  to  one 
half  of  the  real  estate  described  in  the  summons  in  parti- 
tion, and  ordered  that  "  the  same,  to  wit,  one  half  of  the 
lands  described,"  should  be  sold. 

If  this  be  a  true  copy,  the  order  does  not  positively  de- 
cide whether  the  proceeds  of  sale  shall  be  divided  amongst 
the  parties,  (according  to  the  several  interests  set  out  in  the 
application,  or  in  some  other  proportion,)  or  whether  they 
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shall  be  paid  entirely  to  the  applicant ;  although  the  latter 
seems  to  be  its  meaning. 

In  any  view  the  order  was  irregular,  amounting  only  to 
an  ineffective  decision  of  the  question  which  the  ordinary 
thought  he  could  not  decide,  but  not  containing  such  a 
decree  as  he  was  required  to  make.  If  an  undivided  moi- 
ety only  of  the  land  was  subject  to  partition  under  the 
Acts  which  have  been  cited,  perhaps,  although  shares  of 
that  moiety  could  not  have  been  allotted  in  severalty,  the 
moiety  might  have  been  sold  and  the  proceeds  divided,  as 
was  done  in  the  case  of  Brennan  vs.  mil.  (a)  But  if 
the  whole  land  was  subject  to  pcurtition  between  the  parties, 
a  sale  of  an  undivided  moiety  only,  and  division  of  the 
proceeds  of  that,  would  be  an  imperfect  partition,  unau- 
thorized by  the  Acts ;  and  a  sale  of  the  whole  in  succes- 
sive undivided  moieties  would  be  equally  unauthorized, 
and  in  most  instances  would  be  injurious  to  all  parties.  If 
it  was  intended  that  only  the  undivided  share  of  the  appli- 
cant should  be  sold,  and  the  proceeds  be  her's  entirely,  the 
purchaser  taking  the  risk  of  her  title  and  acquiring  only 
her  claim  as  a  tenant  in  common,  then  the  order  was  idle. 
The  applicant  herself,  if  suijuris^  could  have  made  such  a 
sale ;  and  if  she  were  an  infant  or  under  any  disability, 
the  ordinary  bad  no  power  to  make  it  for  her.  To  sup- 
pose that  under  the  order  a  purchaser  would  acquire  a  title 
to  an  undivided  share,  which  no  party  to  the  proceedings 
could  dispute,  would  be  to  give  the  effect  of  a  judgment  to 
a  mere  opinion,  unaccompanied  by  a  judgment ;  for  the 
sale  of  a  share  cannot  be  held  to  be  the  partition  which  the 
ordinary  has  jurisdiction  to  decree. 

Taking  the  order,  however,  to  have  been  such  as  the 
circuit  Judge  understood  it  to  be  and  has  reported,  the 
questions  are, — 

1.  Did  the  ordinary's  disavowal  of  an  intention  to  in- 
terfere with  the  question  of  title,  prevent  the  decree  from 
being  conclusive  as  to  the  rights  of  parties  ? 

2.  Was  the  ordinary's  jurisdiction  ousted  by  the  asser^ 
tion  of  an  adverse  title  by  one  of  the  parties  ? 

3.  What  should  be  the  course  of  proceeding  in  an  appeal 
upon  the  question  of  title  ? 
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1st.  The  proceeding  before  the  ordinary  is  a  suit,  as  is 
the  similar  proceeding  in  the  Common  Pjeas.  Rice's  Law 
Rep.  232.  If  a  sale  be  made,  the  purchaser  accj^uires  all 
the  title  which  the  parties  had  in  the  land,  and  his  money- 
is  distributed  amongst  ihem,  according  to  their  several  in- 
terests ascertained  and  fixed  by  the  decree.  If  an  actual 
division  be  made,  their  shares  are  allotted  to  the  parties  in 
severalty,  and  a  confirmation  of  the  return  of  the  commis- 
sioners who  have  made  the  division,  is  a  decree  that,  a^  be- 
tween themselves,  the  parties  hold  according  to  the  return. 
Before  sale  or  division,  the  summons  directed  to  the  per- 
sons with  whom  the  applicant  claims  to  hold  in  common, 
requires  them  ''  to  shew  cause  why  the  land  in  question 
should  not  be  sold  or  divided  ;"  and  sale  or  division  can 
be  ordered  only  "  when,  in  the  opinion  of  the  ordinary, 
there  shall  be  no  good  cause  shewn"  to  the  contrary.  If 
the  land  did  not  belong  to  the  deceased  person  under  whom 
the  applicant  claims — if  the  applicant's  right  to  a  share 
never  existed  ox  has  been  divested — if  for  one  of  these 
causes,  or  any  other  cause,  the  land  is  not  subject  to  parti- 
tion at  all  between  the  applicant  and  the  persons  sum- 
moned, or  not  subject  in  the  mode  or  in  the  shares  pro- 
posed by  the  applicant,  the  cause  being  made  to  appear 
will  arrest  or  vary  the  partition.  No  stronger  cause  against 
a  partition  could  be  shewn,  than  an  exclusive  title  in  one 
of  the  persons  summoned.  If  this,  or  any  other  suffi- 
cient cause  which  might  have  been  shewn,  be  neglected 
by  a  person  summoned,  where  the  applicant  makes  those 
circumstances  appear  which  are  essential  to  the  jurisdic- 
tion of  the  ordinary,  the  rule  is  applicable  to  this  which 
necessarily  applies  to  all  other  judicial  proceedings — mat^ 
ters  which  might  have  been  investigated,  must  be  taken  to 
have  been  adjudicated  no  less  than  those  which  were  in* 
vestigated.  A  Judge's  mistake  as  to  the  effect  of  his  deci- 
sion, apart  from  fraud  or  misleading  of  parties,  does  not 
impair  the  force  of  his  decision  upon  all  matters  which  are 
necessarily  involved  in  it.  The  conclusion  that  the  land 
should  be  sold,  in  regular  course  necessarily  involved  an 
adjudication  of  the  rights  of  all  parties  before  the  ordinary, 
and  no  expression  of  his  opinion  or  purpose  would  prevent 
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his  decree  from  being  conclusive  of  those  rights.  That 
which  is  subject  to  partition  between  two,  cannot  be  the 
exclusive  property  of  one  of  the  two. 

2d.  It  is  plain  that  the  ordinary's  power  is  not,  by  the 
Acts  which  have  been  cited,  made  to  rest  upon  the  consent 
of  parties,  for  he  is  required  to  proceed  in  gases  where  in- 
fants and  married  women  are  parties,  and,  by  a  formal  con- 
sent entered,  may  bind  absent  persons.  He  is  required  to 
form  an  opinion  concerning  the  causes  which  may  be 
shewn  against  a  partition  which  is  applied  for,  and  to  act 
upon  that  opinion*  No  distinction  is  made  between  ad- 
verse title  set  up  by  a  party,  and  other  causes.  If  a  seri- 
ous assertion  of  title  should  stop  him,  then  must  a  mere 
pretence  too — for  he  only  can  judge  whether  a  claim  be 
one  or  the  other.  He  is  considered  to  be  competent  to  de- 
cide all  questions  of  law  and  fact  which,  in  the  cases 
within  his  jurisdiction,  are  involved  in  the  main  inquiries, 
shall  partition  be  made  between  these  parties  ? — ^how  ? — 
and  in  what  proportions  ?  The  title  to  land  is  necessarily 
involved  in  every  such  case,  whether  the  decision  be  made 
upon  default  or  after  contest  had  ; — whether  with  or  with- 
out consent ;  unless  the  parties  be  every  one  sui  juris,  and 
all  consent  in  writing — in  which  case  the  aid  of  the  ordi- 
nary need  not  be  invoked.  Can  a  freeman,  then,  be  thus 
disseised  of  his  freehold  without  the  judgment  of  his 
peers,  and  yet  the  trial  by  jury  be  preserved  as  it  was  used 
in  this  State  before  the  adoption  of  our  constitution?  Long 
before  the  adoption  of  the  constitution,  the  partition  of 
lands,  by  sale  or  actual  division,  by  consent  or  in  invituniy 
waSj^within  the  equity  jurisdiction,  familiarly  exercised  in 
this  State.  (See  Pell  and  Ball,  1  Rich.  Eq.  384.)  When  a 
Judge  of  the  Court  of  Equity  was  required  incidentally  to 
decide  Upon  questions  of  title,  he,  according  to  his  discre- 
tion, determined  for  himself  or  sent  an  issue  to  be  tried  at 
law.  The  Act  of  1824  transferred  cases  of  a  limited 
amount,  within  this  branch  of  equity  jurisdiction,  to  the 
courts  of  ordinary,  thus  making  them,  as  to  such  matters, 
inferior  courts  of  equity;  and  by  the  right  of  appeal  to  the 
Court  of  Common  Pleas,  a  trial  by  jury  was  saved  to  any 
party  who  desired  it. 
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3d.  The  13th  sec.  of  the  Ordinary's  Act  of  1839  ren- 
ders more  plain  and  effective  the  right  of  appeal  which  was 
provided  by  the  Act  of  1824.  The  party  appealing  in  any 
such  case,  having  filed  a  suggestion  setting  out  the  decree 
of  the  ordinary  and  the  grounds  of  appeal,  "  such  issue 
shall  be  made  up  in  law  or  fact  as  may  be  necessary  or 
proper,  and  shall  be  tried  according  to  the  usage  and  prac- 
tice of  the  Court  of  Common  Pleas." 

In  the  case  which  is  before  us,  (if  a  sale  of  the  whole 
land  was  ordered,)  the  grounds  of  appeal  should  have 
traversed  the  seizin  of  the  deceased  person,  the  applicant's 
right  to  any  share,  or  some  other  matter  which  it  was  es- 
sential for  the  applicant  to  have  shewn,  or  should  have 
alleged  some  sufficient  matter  of  avoidance ;  and  an  issue 
of  fact,  to  be  tried  by  the  jury,  or  of  law  for  the  court, 
should  have  been  made.  ^  As,  however,  the  practice  has 
been  unsettled,  and  the  exact  nature  of  the  suggestion 
which  was  filed  does  not  now  appear,  the  order  dismis- 
sing the  appeal  is  set  aside,  and  this  court  orders  as  fol- 
lows : — 

If  the  ordinary  has  decreed  a  sale  of  the  whole  lands, 
let  the  appellant  have  leare  to  amend  his  suggestion,  if  he 
will,  in  time  to  have  the  proper  issues  made  and  presented 
for  trial  at  the  next  term  of  the  circuit  court. 

But  if  the  ordinary  has  ordered  a  sale  of  only  the  un- 
divided share  of  the  applicant,  let  his  decree  be  set  aside, 
and  the  applicant  be  at  liberty  to  proceed  in  the  court  of 
ordinary  or  elsewhere,  as  she  may  be  advised. 

Richardson,  O'Neall,  Evans  and  Frost,  JJ.  con- 
curred. 

(a)  The  case  of  Brennan  vs.  Hill  was  decided  in  Columbia,  in 
May,  1838.     The  opinion  of  the  court  is  as  follows . 

Butler,  J.  The  first  ground  of  appeal  is,  that  the  ordinary  had 
no  jurisdiction  to  order  the  sale  of  any  portion  of  the  land  in  contro- 
versy,— as  the  joint  tenancy  was  created  by  deed;  and  that  one  of  the 
original  joint  tenants  is  now  Hving.  It  may  be  remarked,  that  the 
surviving  joint  tenant* or  his  vendee,  was  interested  with  others,  who 
were  plaintifis  in  partition,  in  the  distributive  shares  of  the  two  ten- 
ants, John  Hill  and  E.  M.  Hill,  who  died  intestate ;  and  the  question 
is  now,  had  the  ordinary  authority,  under  the  Act  of  1824,  to  make 
an  order  for  the  sale  of  these  shares,  for  the  purpose  of  division  among 
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those  interested ;  and  thereby  to  rest  the  purchaser  with  title  to  the 
extent  of  the  interest  of  the  deceased  tenants,  and  to  make  him  a  ten- 
ant in  common  with  the  surviving  tenant  ?  If  this  proposition  can- 
not be  maintained,  the  plaintiff  took  nothing  under  his  deed  from  the 
sheriflT:  and  must  not  only  fail  in  this  action,  but  has  no  legal  interest 
in  the  land.  This  depends  on  the  construction  of  the  Act  of  1824, 
giving  power  to  the  ordinary  to  divide  and  sell  real  estate  for  parti- 
tion. By  this  Act,  it  is  said,  the  Judges  of  the  court  of  ordinary 
<'  shall  have  full  power  and  authority,  upon  the  application  of  any 
person  or  persons  interested  therein,  to  make  sale  or  division  of  the 
real  estate  of  any  person  or  persons  who  may  have  died  or  who  shall 
hereafter  die  intestate  or  leaving  a  will." 

Then,  Ist.  Did  not  John  and  £.  M.  Hill  die  intestate,  leaving  real 
estate  ?  2d.  Did  not  the  ordinary  take  jurisdiction  upon  the  applica- 
tion of  those  interested  therein?  3d.  Did  he  not  order  it  for  sale; 
upon  the  ground  that  in  his  judgment  it  could  not  well  be  divided? 

It  seems,  from  the  obvious  meaning  and  intention  of  the  Act,  that 
he  had  authority  to  do  so ;  and  from  his  proceeding,  it  ia  apparent 
that  he  has  done  so  :  giving  the  sheriff  the  right  to  sell  at  least  two 
thirds  of  the  tract  of  land  now  in  dispute.  The  defendant's  first  ground 
cannot  therefore  be  maintained. 

The  sheriff  has  undertaken  to  convey  the  entire  tract  of  one  hun- 
dred acres  to  the  plaintiff,  upon  the  assumption  that  he  had  full  pow- 
er to  sell  the  same,  by -the  order  of  the  ordinary.  Supposing  that 
the  order  was  full  enough  to  justify  the  construction  put  on  it  by  the 
sheriff,  it  may  very  well  be  questioned  whether  the  ordinary  had 
the  right  to  sell  the  one  third  held,  under  the  deed,  by  the  survivinjg 
tenant  or  his  vendee.  Without  the  vendee  or  tenant  had  given  his 
express  and  written  consent  for  the  sale  of  this  one  third,  it  is  evident 
that  the  ordinary  had  no  authority  to  order  it  to  be  sold.  It  is  suffi- 
cient to  say,  that  no  such  consent  has  been  or  perhaps  can  be  proved. 
This  question,  however,  becomes  of  no  impotance  in  this  case,  as 
the  court  is  of  opinion  that  the  order  does  not  authorize  the  sheriff  to 
sell  more  than  John  and  E.  M.  Hill's  interest  and  estate  in  the  land, 
to  wit,  two  thirds.  The  language  of  the  order  is,  <^  that  the  real 
estate,  of  which  John  Hill  deceased,  and  Mobly  Hill,  deceased,  were 
tenants  in  common,"  should  be  sold.  Giving  these  words  their 
technical  meaning,  without  regard  to  what  might  be  inferred  to  have 
been  the  intention  of  the  ordinary,  from  the  latter  part  of  the  order, 
which  is  by  no  means  explicit,  the  conclusion  of  the  court  cannot  b^ 
disputed;  and  such  is  the  construction  to  be  put  upon  them.  So  that, 
properly  speaking,  the  sheriff  sold  but  two  thirds  of  the  entire  tract  of 
fana  ;  and  the  deed  to  the  plaintiff  cannot  be  regarded  as  good  for  any 
more.  From  this,  it  would  follow,  that  Carr  is  in  (by  his  tenant)  as 
tenant  in  common  with  the  plaintiff,  which  would  be  a  position  fatal 
to  the  action,  upon  the  familiar  principle,  that  one  tenaiit  in  common 
cannot  mamtainan  action  against  his  cotenant;  unless  the  cotenant 
be  guilty  of  an  ouster.  The  only  question  which  is  therefore  left 
open  in  this  case,  is  this, — does  the  present  defendant,  Richard  Hill, 
hold  possession  of  the  land  as  tenant  of  Carr  1 — and  if  so,  has  he  been 
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guilty  of  such  an  ouster  as  would  subject  him  to  the  liability  of  this 
action  ?  If  Hill  is  not  the  tenant  of  Carr,  he  must  be  regarded,  as 
any  other  stranger  in  possession,  amenable  to  any  one  tenant  for  a 
trespass ;  or  if,  being  a  tenant,  he  has  been  guilty  of  an  actual  ous- 
ter, he  would  be  held  liable  to  this  action.  If  this  state  of  &cts  does 
not  exist, — and  I  doubt  whether  it  does, — the  plaintiff  had  as  well 
take  a  non-suit,  and  go  into  equity  for  a  fair  partition  of  the  land.  As 
the  court  is  unwilling  to  pre-judge  the  question,  a  new  trial  is  gran- 
ted. Sustaining,  however,  the  principle  of  defendant's  second  ground 
of  appeal. 

Gantt,  Richardson,   O'Neall  and  Evans,  J  J.  con- 
curred. 


James  Gardner  vs.  Harmon  Host 

Where  the  service  of  an  attachment  is  illegal,  no  lien  is  created 
on  the  property. 

Where  the  service  of  an  attachment  was  declared  illegal  and 
void,  and  the  defendant  in  the  attachment  afterwards  confessed  judg- 
ment thereon,  and  thereby  waived  the  illegality  of  the  service,  held 
that  such  waiver,  on  the  part  of  the  defendant,  could  not  be  regarded 
as  relating  back  to  the  original  service,  so  as  to  defeat  the  lien  of  an 
attachment  regularly  served  in  the  mean  time. 

The  taking  of  a  higher  security,  if  accepted  as  satisfaction,  ex- 
tinguishes a  lower  one  for  the  same  debt,  and  the  law,  it  seems,  will 
imply,  in  the  absence  of  proof  to  the  contrary,  that  the  higher 
security  was  taken  as  satisfaction ;  but  if  it  be  made  to  appear  that 
it  was  not  taken  as  satisfaction,  then  it  will  be  merely  additional  or 
cumulative  security. 

If  the  fact,  that  the  higher  security  is  for  the  same  debt,  be  proved 
by  parol,  then  it  may  be  shewn  by  parol  that  it  was  not  taken  as 
satisfaction. 

76 


602  Gardner  vs.  Host. 

Where  the  sheriff  acquires  illegal  possession  of  property  under 
eolor  of  an  attachment,  he  cannot  charge  the  defendant  in  the  attach- 
ment for  keeping  the  property. 

Before  Evans,  J,  at  Edgefield^  Spring  Term,  1846. 

The  report  of  his  Honor,  the  presiding  Judge,  is  as 
follows. 

**  This  was  a  rule  on  the  sheriff,  to  shew  cause  why 
certain  money  in  his  hands,  arising  from  the  sale  of  the 
defendant's  property,  should  not  be  applied  to  this  case. 
By  the  sheriff's  return,  it  appeared  that  he  had  sold  about 
thirty  negroes,  and  some  horses,  and  after  satisfying  the 
older  cases,  there  remained  a  balance  of  $612  43.  This 
property  of  Hust  had  been  seized  in  the  possession  of  one 
W.  H.  Byne,  on  or  about  the  21st  November,  1844,  under 
various  attachments.  By  an  order  of  the  Appeal  Court, 
the  property  was  ordered  to  be  restored  to  W.  H.  Byne,  on 
the  ground  that  the  seizure  was  illegal.  It  remained, 
however,  in  the  gaoler's  possession  until  the  6th  February, 
1845,  (when  several^,  fas.  were  lodged,  under  which  the 
sheriff  sold  in  March,)  without  any  authority  to  the  sheriff 
to  keep  it,  except  the  attachments,  the  execution  of  which 
had  been  declared  illegal.  For  this  period  of  time,  it  was 
contended  the  sheriff  ha4  no  right  to  pay  his  gaoler  for 
feeding  the  negroes  and  horses.  He  had  also  paid  the 
gaoler  fifty  cents  a  day  for  feeding  the  horses,  instead  of 
twenty-one  cents,  which  is  the  allowance  by  the  fee-bill. 
The  plaintiff  contended  that  this  excess  for  feeding  the 
negroes  and  keeping  the  horses,  the  sheriff  wrongfully 
paid,  and  that  it  should  be  added  to  the  admitted  balance 
and  paid  to  the  plaintiff's  execution.  This  was  one  of 
the  disputed  points  of  the  case ;  the  other  was  a  contest 
about  priority,  between  Gardner  and  other  creditors  of 
Hust.  To  the  understanding  of  this,  it  is  necessary  to 
give  a  history  of  the  cases  somewhat  in  detail. 

"  Gardnei^s  case.  This  was  a  domestic  attachment, 
levied  on  the  7th  February,  1845,  which  was  regularly 
prosecuted  to  judgment  and  Ji.  fa.  It  appeared  that,  for 
this  same  debt,  Mr.  Richardson,  in  Charleston,  had  taken  a 
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confession  of  judgment  in  thfe  nameof  Mr.Wigrfall,  as  attor- 
ney. The^.  /a.  in  this  case  was  lodged  with  the  consent 
of  Mr.  Carroll,  who  was  Gardner's  attorney  in  the  attach- 
ment, under  a  stipulation  that  it  should  not  impair  the  lien 
of  the  attachment,  and  was  only  to  be  regarded  as  collate- 
ral security. 

"  B.  jB.  Miller^ s  case.  This  plaintiff  was  one  of  the 
original  attaching  creditors,  whose  attachments  had  been 
levied  by  seizing  the  property,  whilst  in  W.  H.  Byne's 
possession,  or  after  the  sheriff  had  thus  acquired  illegal 
possession.  On  the  writ,  Mr  Yancey,  the  plaintiff's  attor- 
ney, had  entered  a  discontinuance  on  the  13th  February, 
1845.  On  the  same  day,  he  issued  a  domestic  attach- 
ment for  the  same  debt.  Thi^  was  levied  on  the  same 
day,  and  regularly  prosecuted  to  judgment.  In  March, 
Mr.  Richardson,  in  Charleston,  where  Hust  was,  took  a 
confession  on  the  original  attachment  writ,  (foreign,  I  be- 
lieve) which  was  brought  up  to  Edgefield,  and  filed  in 
October,  A  Ji.  fa.  was  lodged  before  the^.  fa.  in  Gard- 
ner's case.  The  entry  of  the  discontinuance  on  the  writ 
was  crossed  out,  but  I  do  not  know  at  what  time. 

^^Boggs*  and  HalVs  cases.  These  were  domestic  at- 
tachments, levied  at  the  same  time  and  in  the  same  way 
as  Miller's.  They  were  also  marked  "discontinued,"  but 
this  was  afterwards  crossed  out  and  declarations  filed,  but 
there  had,  as  yet,  been  no  judgment. 

"  These  three  cases  having  been  levied  on  the  property 
of  Hust  after  the  sheriff  had  taken  it  out  of  W.  H.  Byne's 
possession,  it  was  contended  by  Mr.  Yancey,  did  not  come 
within  the  order  of  the  Appeal  Court,  declaring  the  levy 
illegal,  and  ordering  the  property  to  be  restored  to  the 
possession  of  W.  H.  Byne.  But  I  did  not  think  so.  If 
the  possession  of  the  sheriff  was  acquired  illegally,  any 
levy  on  it  was  illegal  until  he  had  restored  the  possession 
to  W.  H.  Byne. 

"  The  first  question  I  shall  consider,  is  whether  Gard- 
ner's case  is  entitled  to  priority  over  the  other  cases  men- 
tioned. As  to  Boggs'  and  Hall's  cases,  there  does  not  seem 
to  me  to  be  any  doubt.  These  cases  were  never  levied  ex- 
cept at  the  time  the  property  was  in  W.  H.  Byne's  posses- 
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sion,  or  immediately  after  the  sheriff  took  possession.  This 
was  illegal,  and  consequently  created  no  lien. 

'*  As  to  Miller's  case  ;  that  depends  on  two  questions  : 

"  1.  Did  Hust's  confession  of  judgment  on  the  attach- 
ment, after  the  service  of  it  had  been  declared  illegal,  and 
after  the  writ  had  been  discontinued,  revive  the  original 
lien  created  by  the  illegal  levy  ? 

"  2.  Was  the  lien  of  Gardner's  attachment  defeated  by  the 
subsequent  confession  of  judgment,  in  a  common  action  of 
assumpsit,  for  the  same  debt  ? 

''  On  the  first  ground,  I  was  of  opinion  that  Hust  conld 
not,  by  his  confession,  restore  the  original  lien  which  had 
been  discharged  both  by  the  judgment  of  the  court  and 
the  discontinuance  of  the  plaintiff,  so  as  to  defeat  the  lien 
which  Gardner  had  acquired  in  the  mean  time  by  the  levy 
of  his  attachment,  on  the  7th  February.  On  the  second 
ground,  I  was  of  opinion  that  it  is  not  illegal  to  have  two 
judgments  for  the  same  debt.  The  plaintiff  shall  not  have 
satisfaction  on  both,  but  may  have  satisfaction  on  either, 
at  his  election,  and  consequently  that  Gardner's  case  is  en- 
titled to  precedence  in  payment  over  the  other  cases  men- 
tioned. I  was  also  of  opinion  that  the  sheriff  bad  no 
right  to  pay  the  gaoler  for  keeping  the  negroes  and  horses, 
whilst  they  were  illegally  in  his  possession,  and  that  this 
sum,  and  the  overcharge  for  keeping  the  horses,  must  be 
added  to  the  $612  43,  and  paid  to  the  plaintiff  Gardner, 
and  it  was  ordered  that  the  rule  be  made  absolute.  But 
I  must  be  permitted  to  say,  that  I  think  it  rather  ungra- 
cious to  require  the  sheriff  to  refund,  because  of  his  illegal 
possession,  when  but  for  that  possession  the  plaintiff  could 
not  have  levied  his  attachment." 

The  creditors,  B.  B.  Miller,  Archibald  Boggs  and  Charles 
Hall,  appealed,  and  now  moved  to  reverse  the  decisioUi 
on  the  following  grounds: 

1.  Because  it  was  clearly  established,  by  the  affidavit  of 
sheriff  Lindsey,  that  when  their  attachments  were  levied, 
neither  Wm.  H.  Byne,  nor  any  one  else  claiming  right  or 
title,  had  the  possession  of  the  property,  but  that  the  same 
had  been  left  derelict. 

2.  Because,  assuming  that  the  property  had  been  wrong- 
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fully  taken  from  the  possession  of  W.  H.  Byne,  by  the 
sheriff,  under  process  of  attachment,  at  the  instance  of 
other  creditors  of  Harmon  Hust,  yet  that  circumstance  gave 
the  property  no  immunity  or  protection  from  a  subsequent 
levy,  at  the  instance  of  other  creditors,  while  it  was  not  in 
Wm.  H.  Byne's  possession. 

3.  Because  the  levy  of  the  attachments  of  Miller,  Boggs 
and  Hall,  was  not  absolutely  void,  and  at  most  only  void- 
able at  the  instance  of  Hust  or  Wm.  H.  Byne,  and  they 
having  waived  and  abandoned  any  advantage  of  that  irre- 
gularity, it  is  not  competent  for  Gardner  to  make  the  ob- 
jection, in  their  name,  for  his  benefit. 

4.  Because  the  acceptance  by  Gardner  of  a  judgment 
confessed  by  Hust,  on  an  ordinary  writ  of  capias,  for  the 
same  debt  and  cause  of  action  upon  which  his  attachment 
had  issued,  was  a  waiver  of  any  lien  by  levy,  and  was  a 
merger  of  his  cause  of  action  into  a  judgment,  and  that 
cause  of  action  could  not  afterwards  form  the  basis  of  a 
second  judgment. 

The  sheriif,  H.  Boulware,  also  appealed,  and  now  mov- 
ed to  reverse  so  much  of  the  decision  as  excluded  him  from 
compensation  for  keeping  the  property,  from  21st  Nov. 
1844,  to  7th  Feb.  1845,  on  the  additional  grounds : 

1.  Because  the  expense  of  the  sheriff  in  keeping  the 
property,  even  without  authority,  during  the  time  stated, 
is  a  lien  on  the  property  itself,  and  the  sheriff  was,  so  far 
as  concerns  Gardner,  a  creditor  of  Hust  in  possession. 

2.  Because  it  is  perfectly  certain  that  the  plaintiff, 
Gardner,  would  have  lost  his  debt,  but  for  the  seizure  and 
detention  by  the  sheriff,  of  the  property,  whilst  on  its  flight 
to  Texas. 

3.  The  sheriff  submits  that  his  possession  was  rightful, 
from  the  time  he  made  his  first  levy,  in  November,  1844. 

Bauskett  Sf  Yancey,  for  the  motion. 
Carroll,  contra. 

Curia,  per  Evans,  J,  There  is  not,  and  cannot  be,  a 
doubt,  but  that  all  parties  who  had  levied  attachments, 
whether  foreign  or  domestic,  on  the  property  of  Elijah 
Byne,  Enoch  Byne  and  Harmon  Hust,  in  Nov.  1844,  were 
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before  the  court  and  represented  by  counsel,  when  the  case 
of  Moore  4*  Davis  ^  al.  vs.  Elijah  and  Enoch  Byne 
and  Harmon  Husty  was  considered  and  decided. 

In  that  case,  (1  Rich.  R.  99,)  it  is  expressly  stated  that  the 
slaves  alleged  to  be  the  property  of  Harmon  Hust  were 
seized  under  domestic  attachments  ;  that  they  were  in  the 
exclusive  possession  of  W.  H.  Byne ;  and  that  he  claimed 
them  as  a  purchaser.  This  seizure,  as  well  as  that  of  the 
other  property  attached  as  belonging  to  Enoch  and  Elijah 
Byne,  was,  in  the  case  referred  to,  declared  to  be  illegal, 
and  the  property  ordered  to  be  delivered  up  to  W.  H.  Byne, 
out  of  whose  possession  it  had  been  illegally  taken.  Boggs 
and  Hall  were,  so  far  as  I  am  informed,  the  only  persons 
who  had  issued  domestic  attachments,  and  they  were  cer- 
tainly before  the  court  and  bound  by  its  decision.  Their 
attachments  were  levied  on  the  21st  Nov.,  and  there  is  no 
pretence  that  the  negroes  were  not,  when  levied  on,  in  the 
exclusive  possession  of  W.  H.  Byne.  It  has  been  said  by 
the  counsel,  in  the  argument  here,  that  Hust  came  over 
with  the  negroes  from  the  State  of  Georgia,  and  was  in  the 
neighborhood  when  the  sheriff  levied.  This  may  be  so ; 
but  it  was  not  so  understood,  when  the  case  was  before  the 
court ;  nor  do  I  see  that  that  fact  could  make  any  differ* 
ence,  if,  as  was  represented,  W.  H.  Byne  was  a  purchaser 
in  possession. 

It  has  been  contended  that  Miller's  case  is  not  affected 
by  the  decision  in  the  case  of  Moore  <&  Darns  and  others 
vs.  Byne  &  Hust,  because  the  deputy  sheriff,  Lindsey, 
swore  that  no  one  was  present  when  he  levied  it ;  or,  as  is 
said  in  the  brief,  the  property  was  derelict.  By  the  she- 
riff's return,  it  seems  it  was  levied  upon  on  the  2lst  and 
22nd.  of  Nov.,  and  it  is  very  possible  that  the  levy  was 
made  after  the  property  was  forcibly  taken  out  of  W.  H. 
Byne's  possession,  and  when  he  was  not  present ;  but  it 
would  be  a  disgrace  to  the  law,  if  a  legal  levy  could  be 
made  by  a  sheriff  on  property  of  which  he  had  illegally 
possessed  himself,  to  the  prejudice  of  the  rights  of  others. 

Miller,  with  the  other  attaching  creditors,  was  a  party 
before  the  court  in  the  case  above  stated,  and  if  there  had 
be^Q  any  thing  in  his  case  which  required  the  application 
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of  a  rule  differing  from  the  other  cases,  it  should  thea  have 
been  presented.     That  his  attorney  considered  his  case  as 
decided,  I  think  may   be  fairly  inferred   from  his  subse- 
quent proceeding  by  domestic  attachment.  How  the  sheriff 
retained  the  possession  of  Bust's  property, does  not  clearly 
appear  ;  but  it  appears  from  the  case  of  Byne  vs.  Bj/ne,  1 
Rich.  440,  that  the  sheriff  did  deliver  up  the  property  of 
the  Bynes  to  Wigfall,  the  attorney  of  W.  H.  Byne,  but 
that  it  was  immediately  seized  under  a  new  batch  of  at- 
tachments.    Prom  an  order,  made  by  consent  at  the  sub- 
sequent court,  discontinuing  all  foreign  attachments  which 
had  been  issued  against  Hust,  wherein  he  was  a  party  with 
the  Bynes,  I  infer    the  sheriff  had  seized  Bust's  property 
as  well  as  Byne's,  under  these  new  attachments.     In  con- 
sidering the  case,  I  shall  assume  that  the  levy  of  the  at- 
tachments of  Miller,  Ball  and  Boggs,  has  been  already  de- 
cided to  be  illegal   and  void,  and  then  the  true  questions 
involved  in  the  case  will  alone  remain  to  be  decided.     In 
the  case  of  Byne  vs.  Byne.  1  Rich  440,  my  brother  Frost 
said  "  an  illegal  service  of  process  is  not  the  commence- 
ment of  an  action,  the  pendency  of  which  may  be  objec- 
ted to  a  second  suit."     Such  illegal  service  creates  no  lien 
in  cases  of  attachment.     If  there  was  no  lien,  then  the 
confession  of  judgment  by  Bust  to  Miller  is  not  the  revival 
of  a  lien  by  waiving  an  irregularity,  but  the  creation  of  a 
lien  by  relation  back  to   the  illegal  service.     If  the  levy 
had  been  set  aside  at  the  instance  of  Bust,  and  it  had  been 
a  mere  irregularity,  then  it  may  be  that,  as  between  him 
and  Miller,  he  might,  by  confessing  judgment,  waive  the 
irregularity  and  remove  the  objection  to  the  levy..    Be,  at 
least,  would   not,  after  the  confession,  be  allowed  to  ques- 
tion the  regularity  of  the  previous  proceedings.     But  the 
doctrine,   contended  for  in  this  case,  that  such   waiver,  by 
relation  tack,  can  defeat  rights  which  had  accrued  in  the 
mean  time,  has  no  support  from  any  case  or  any  legal  ana- 
logy.    In  this  view  of  the  case.    Miller's    confession  of 
judgment  can  only  (as  to  Gardner,)  be  regarded  as  a  com- 
mon confession,  and  has  no  lien  except  that  created  by  the 
Ji.fa.  which  was  not  lodged  until  October.     In  the  mean 
time,  Gardner  had  acquired  a  lien  both  by  his  attachment 
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and  his  fi,  fa,^  and  the  question,  whether  Gardner's  con- 
fession of  judgment  extinguished  his  lien  by  attachment, 
may  be  unimportant  to  the  decision  of  the  case.     But  this 
was  one  of  the  questions  seriously  argued  by  the  counsel 
and  decided  by  the  court ;  and  I  will  present  my  views  of 
it.     In  general,  the  taking  of  a  higher  security  is  an  ex- 
tinguishment of  a  lower  one.     The  lien  of  a  judgment 
and  /{./a.  is  general,  and  includes  all  the  debtor's  estate ; 
whilst  the  lien  of  the  attachment  is  only  on  the  specific 
property  levied  on.     It  sometimes  happens,  as  was  the  case 
here,  that  the  specific  lien  is  more  valuable  to  the  creditor 
than  the  general  lien,  and  hence  the  propriety  of  that  rule 
of  law  which  says  that  the   higher  security  must  be  ac- 
cepted as  satisfaction,  in  order  to  operate  as  an  extinguish- 
ment.    If  not  accepted  as  satisfaction,  then  it  is  merely 
additional   or  cumulative  security  for  the  same  debt ;   1 
Mason,  506.     In  the  absence  of  proof  to  the  contrary,  the 
authorities  seem  to  favor  the  notion,  that  the  law  will  im- 
ply the  higher  security  was  in  satisfaction  of  the  inferior ; 
but   in  the  case  of   Thpopenny  <&  Bays  vs.    Youngs  10 
Eng.  C.  L.  R.  64,  it  was  held  that  the  higher  was  only 
additional  security,  where  the  intention  appeared  from  the 
recitals.     But  it  is  supposed  that  this  legal  presumption 
cannot  be  rebutted  by  parol  evidence.     That  may  be  so, 
where  the  fact,  that  both  securities  were  for  the  same  debt, 
appeared   from  the   higher  security,  or  by  comparing  the 
two  together ;  but  if  the  fact  is  proved  by  parol,  there  can 
be  no  objection  that  the  terms  on  which  the  higher  securi- 
ty was  received,  are  also  proved  by  parol.     In  this  case, 
the  records  do  not  identify  them  as  being  for  the  same 
debt ;  the  declaration  in  the  confession   case  is  on  an  ac- 
count stated  for  $1000,  without  interest ;  the  attachment 
is  on  several  notes,  which,  with  interest,  exceed  that  sum. 
The  parol  evidence,  which  identifies  them  as  for  the  same 
debt,  also  shews  the  terms  on  which  the  confession,  which 
Hust  tendered  to  Gardner  for  his  debt,  was  accepted  by  him. 
In  1  Mason,  606,  it  is  said ;  "  whether  the  higher  security 
extinguishes  the  lower,  is  always  a  question  of  intention." 
It  seems  to  me,  therefore,  that  there  is  nothing  in  this 
ground. 
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There  is  nothing  in  any  of  the  grounds  made  on  the 
part  of  the  sheriff,  Boulware,  which  requires  any  comment. 
His  levy  in  November  was  clearly  tortious,  and  be  cannot 
charge  for  keeping  property  of  which  he  has  thus  ac- 
quired possession.  I  suppose  he  levied  on  Hust's  property 
the  new  batch  of  attachments,  which  were  issued  after 
the  service  of  the  first  was  set  aside.  These,  as  against 
Hust,  were  discontinued,  and  he  must  look  to  the  plain- 
tiffs for  his  fees,  if  they  are  liable.  Certainly,  Hust's  pro- 
perty is  not  liable  for  fees  in  cases  not  prosecuted  to  judg- 
ment. 

The  judgment  of  the  circuit  court  is  therefore  affirmed, 
and  the  appeal  dfsmissed. 

Richardson,   O'Neall  and  Frost,  JJ.  concurred. 

Wardlaw,  J.  dissenting.  In  the  case  of  Moore  ^ 
Davis  et  al,.  vs.  Elijah  Byne  et  aL,  1  Rich.  94,  I 
read  a  dissenting  opinion,  which  was  prepared  in  unusual 
haste,  as  the  interests  of  parties  in  the  circumstances  of 
that  case  urged  a  speedy  decision.  Subsequent  engage- 
ments prevented  me  from  putting  that  opinion  into  a  satis- 
factory form  before  the  report  of  that  case  was  published. 
I  then  thought,  that  before  the  amendment  of  our  attach- 
ment law  made  in  1844,  the  sheriff  might,  at  his  own  risk, 
even  under  a  foreign  attachment,  seize  goods  attached,  in 
the  hands  of  a  third  person,  leaving  such  person,  if  he 
claimed  rights,  either  as  owner,  or  as  garnishee  in  posses- 
sion, to  assert  those  rights  in  the  mode  prescribed  by  the 
attachment  Act  of  1744,  or  in  an  action  of  trespass  ;  and 
that  there  was  no  more  propriety  in  the  court's  interfering 
summarily  to  redress  a  trespass  committed  by  the  sheriff 
under  color  of  an  attachment,  than  one  committed  under 
color  of  an  execution. 

It  is  my  intention  now,  not  to  question  the  decision  then 
made  by  the  court,  as  I  understood  it,  but  to  shew  that 
this  case  is  not  embraced  by  it.  That  case  involved  vari- 
ous foreign  attachments,  and  one  domestic  attachment, 
which  last  was  against  Hust ;  (see  Judge  Butler's  report 
in  Moore  4*  Davis  vs.  Byne.)  I  do  not  know  who  was 
the  plaintiff  in  that  domestic  attachment,  nor  upon  what 
77 
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affidavit  it  was  founded.  That  case  was  argued  entirely  in 
reference  to  the  law  of  foreign  attachment,  and  I  think  the 
rules  which  might  be  applicable  to  the  various  kinds  of 
domestic  attachments,  received  little  or  no  consideration  ia 
the  court,  although  the  opinion  which  was  delivered  coo- 
tains  some  remarks  intended  to  shew  that  the  same  rules, 
as  to  the  matter  then  in  hand,  were  applicable  to  all  kinds 
of  attachments. 

In  the  course  of  the  argument  in  the  present  case,  I 
have  for  the  first  time  heard  the  affidavit  read  upon  which 
one  of  the  domestic  attachments  was  founded,  and  hare 
understood  that  the  three  domestic  attachments  mentioned 
in  the  report  of  this  case,  (if  not  all  that  were  issued 
against  Harmon  Hust,)  were  founded  upon  like  affidavits. 
The  affidavit  is  such  as  is  required  by  the  6th  section  of 
the  county  court  Act  of  1786,  (7  Stat.  214,)  "  that  the 
debtor  intends  to  remove  his  effects."  In  the  case  of  an 
attachment  founded  upon  such  an  affidavit,  it  is  clear,  from 
the  words  of  the  statute,  as  was  decided  in  the  case  of 
Chambers  4*  Sadler  vs.  McKee,  1  Hill,  229,  that  there 
can  be  no  garnishee,  but  that  a  sheriff  of  any  district  may 
pursue  and  seize  the  effects. 

The  order,  which  was  entered  at  Edgefield  court,  March 
Term,  1845,  for  the  setting  aside  of  various  writs  of  for- 
eign  attachment  against  Harmon  Hust  and  either. or  both 
of  the  Bynes,  in  its  very  terms,  is  applicable  only  to  the 
cases  of  foreign  attachment;  even  if  Miller  have  lost  the 
lien  of  his  first  domestic  attachment,  by  suing  out  a  second 
one  on  the  same  cause  of  action,  and  pursuing  it  to  judg- 
ment, there  is  nothing  in  the  entry  of  discontinuance  made 
by  the  attorney  and  struck  out  by  him  upon  the  writs  in 
the  cases  of  Boggs  and  Hall,  of  which  third  persons  can 
now  take  advantage,  or  which  would  avail  to  affect  the 
lien  of  those  writs.  If,  then,  the  sheriff  had  a  right  to 
seize  Hust's  negroes  under  Boggs'  and  Hall's  domestic  attach- 
ments, in  Nov.  1844,  the  lien  of  those  attachments  still  sub- 
sists, and  they  are  entitled  to  the  fund  now  in  dispute,  in 
preference  to  Gardner,  the  present  applicant. 

Had  not  the  sheriff  this  right  ? 

It  will  be  observed,  that  the  1st  section  of  the  Act  of 
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1844,  (11  Stat.  290,)  relates  only  to  cases  of  foreign  at- 
tachment, where  the  third  person  shall  not  on  oath  claim 
the  property  as  creditor  in  possession ;  as  to  such  attach^ 
ments  as  those  of  Boggs  and  Hall,  the  law  now  is  the  same 
that  it  has  been  ever  since  1786. 

In  the  case  of  Walton  vs.  Deignan,  2  N.  <&  McC.  248, 
the  domestic  attachment  was  one  of  that  kind  which  is 
founded  upon  an  affidavit  that  the  debtor  absconds  and 
conceals  himself,  ^c,  wherein  there  may  be  a  garnishee ; 
and  although  there  was  there  no  affidavit  of  the  occupant 
from  whose  possession  the  sheriff  took  the  goods,  it  is  plain 
that  the  court  considered  that  the  sheriff  had  a  right  to 
take  the  possession,  and  pointed  out  the  futility  of  the  pro- 
cess if  such  right  did  not  exist.  Our  inquiry  now  con- 
cerns the  plainer  case  of  an  attachment,  wherein  there  can 
be  no  garnishee,  or  levying  upon  goods  in  the  hands  of  a 
third  person. 

In  this  case,  the  sheriff  could  in  no  other  way  have 
made  service  of  the  process,  but  by  seizure  ;  he  could,  by 
no  copy  delivered,  or  other  means,  have  exacted  any  return 
from  the  person  claiming  to  be  in  possession,  or  have  im^ 
posed  upon  him  any  liability.  If  he  had  forborne  to  seize 
instantly,  the  negroes  might  have  been  hurried  in  a  rail 
road  car  beyond  his  reach,  even  during  a  delay  obtained  by 
pretence  of  time  needed  for  making  an  affidavit. 

Byne's  negroes  were  seized  at  the  same  time,  under  for- 
eign attachments,  and  could  not  then  be  distinguished  from 
Hust's  ;  the  sheriff  might,  therefore,  have  been  a  trespasser 
as  to  Byne,  but  his  seizure  was  not  the  less  lawful  as  to 
Hust.  Our  inquiry  is  now  concerning  the  proceeds  of  pro- 
perty ascertained  and  acknowledged  to  be  Bust's. 

Was  the  sheriff 's  right  to  seize  or  hold  taken  away,  be- 
cause one  W.  H.  Byne,  who  was  present  at  the  seizure, 
has  since  submitted  an  affidavit  that  the  negroes  were  his  ? 
No  party  to  the  present  proceeding  now  urges  the  truth  of 
this  affidavit ;  all  now  admit,  in  argument,  and  have  ad- 
mitted by  their  acts,  that  the  property  was  Hust's,  and  that 
he  too  was  with  the  negroes  shortly  before  the  seizure,  and 
was  near  at  hand  when  it  was  made.  But  looking  only  to 
what  was  represented  to  the  court  at  the  argument  ot 
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Moore  4*  Davis  vs.  Byne  et  aL,  it  is  only  that  a  claim 
was  set  op  by  a  third  person  having  equivocal  possession 
of  the  property  which  the  plaintiff  in  attachment  alleged 
to  belong  to  the  fugitive  debtor. 

If  this  mnst  of  necessity  have  stayed  the  hand  of  the 
sheriff,  it  is  only  necessary,  in  order  to  defeat  the  remedy 
intended  by  the  6th  section  of  the  Act  of  1785,  that  a 
fraudulent  debtor,  fearing  pursuit  in  his  attempt  to  carry 
his  property  beyond  the  reach  of  bis  creditors,  should  in- 
trust  its  transportation  to  some  agent,  bold  and  unscrupu- 
lous enough  to  claim  it,  and,  if  need  be,  swear  to  it.  Be- 
fore such  an  instrument,  the  law  is  powerless  to  detain  the 
property  ;  and  trusting  to  the  immunity  thus  procured  for 
his  goods,  the  absent  debtor  hastens  his  own  escape,  know- 
ing that  his  valuables  will  speedily  follow,  and  that  the 
truth  of  his  agent's  pretensions  will  come  limping  after. 
The  law,  I  am  persuaded,  intended  not  to  limit  the  right  of 
seizure  to  the  case  of  property  in  transitu^  accompanied 
by  the  debtor  himself  and  by  him  only,  but  to  make  the 
remedy  coextensive  with  the  mischief — the  right  of  seizure 
commensurate  with  the  design  of  the  debtor  to  remove  his 
effects,  as  established  by  the  plaintiff's  affidavit.  I  think 
negroes  may  be  seized,  if  they  be  left  behind,  whilst  others 
have  been  taken  off;  if  they  have  been  prepared  for  re- 
moval, but  have  not  started ;  if  no  evidence  of  the  inten- 
tion to  remove  be  found  beyond  that  which  exists  in  the 
plaintiff's  affidavit ;  if  they  be  travelling  without  the  con« 
trol  of  a  superior,  or  under  a  driver  or  overseer ;  and  if 
an  agent  have  charge  of  them,  even  if  they  really  belong 
to  the  person  supposed  to  be  agent,  but  are  pointed  out  as 
the  debtor's,  and  the  sheriff  is  willing  to  take  the  risk. 
What  the  harm  of  this,  more  than  of  taking  one  man's 
property  under ^.  fa.  for  another's  debt?  The  sheriff  is 
liable  to  action  for  any  wrong  done,  and  if  the  property 
seized  belong  to  a  third  person,  adequate  remedy  may  be 
had.  The  right  of  seizure  is  essential  to  preserve  the  effi- 
cacy of  that  kind  of  attachment,  which  was  resorted  to,  to 
save  it  from  becoming  ridiculous  and  contemptible,  the 
sport  of  the  dishonest,  and  a  reproach  to  the  law. 

I  have  been  confirmed  in  my  views  by  the  unfortunate 
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result  of  the  whole  proceedings  against  Hust's  negroes. 
The  diligent  creditors,  by  whose  lucky  pursuit  the  proper- 
ty was  arrested  when  fast  on  the  way  to  foreign  parts,  have 
been  doomed  to  see  the  fruits  of  their  exertions  transfer- 
red to  others  more  favored  by  the  debtor,  whose  schemes 
have  been  baffled  ;  and  the  officer,  whose  zealous  efforts,  in 
the  discharge  of  what  seemed  to  be  his  duty,  have  saved 
to  any  of  the  claimants  a  subject  for  contest,  is  deprived 
of  even  the  outlay  raa^e  in  fthe  services  he  has  rendered. 


Joseph    G.  W,    Duncan   vs.  The    South   Carolina  Rail 
Road  Company. 

The  Rail  Road  Company  hired  a  slave  from  the  plaintiff,  to  work 
on  their  road,  and  it  was  agreed  that  the  slave  should  not  be  employ- 
ed on  the  cars  or  locomotives,  but  that  he  might  be  carried  on  the 
cars  or  locomotives,  '^  from  any  one  place,  to  another  place  on  the 
Rail  Road  where  his  services  may  be  required."  The  slave,  with 
the  knowledge  of  the  conductor,  went  on  the  cars,  and  was  carried 
beyond  the  place  at  whictf  his  services  were  that  day  required,  and 
in  jumping  from  the  cars  while  they  were  in  motion,  was  killed. 
Heldy  that  the  company  were  liable  to  the  plaintiff  for  the  loss. 

If  the  hirer  of  a  slave  violates  his  contract,  by  using  the  slave  in 
a  way  different  from  that  for  which  he  was  hired,  and  a  loss  occurs, 
although  by  the  voluntary  act  of  the  slave,  the  hirer  will  be  liable 
therefor. 

Before  Butler,  J.  at    Barnwell,   Marchy   extra    lerm^ 

1846. 

This  was  an    action  of  covenant,  on  a  contract  under 
seal,  by  which  the  defendants,  through  their  agent,  James 
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M.  Brett,  hired  from  the  plaintiff  three  slaves,  one  of 
whom  was  named  Wesley,  to  be  employed  in  working  on 
the  Rail  Road.  The  contract  was  dated  the  1st  January, 
1844.  and  the  only  material  clause  which  touches  the  ques- 
tion in  controversy,  is  as  follows  :  '<  The  said  James  Jlf. 
Brett  agreeSj  that  all  or  any  one  of  said  slaves  shall  not 
be  employed  on  the  cars  or  locomotives  upon  said  ro€uIj 
but  be  otherwise  employed  upon  the  line  of  said  road^  at 
such  places  as  the  interest  of  such  Company  requires  ; 
the  said  Company,  by  its  officers,  being  at  liberty  at  all 
times,  to  carry  said  slaves  {from  any  one  place,  to  an- 
other place  on  the  Rail  Road  where  their  services  may  be 
required,)  upon  the  cars  or  locomotives" 

There  were  several  breaches  assigned  in  the  declaration ; 
the  second  was  as  follows  :  That  they,  the  said  defendants, 
did,  at  some  time,  <ftc.  carry  the  said  negro  slave  Wesley, 
on  the  cars  and  locomotives  of  them,  the  said  defendants, 
from  Hamburg  to  Aiken,  when,  and  at  which  said  last 
mentioned  place,  the  services  of  the  said  slave,  Wesley, 
in  and  abotit  the  business  of  the  said  defendants,  were 
not  needed  nor  required ;  by  means  whereof,  the  said 
slave  Wesley,  was  thrown  from  the  cars  and  locomotives 
of  them,  the  said  defendants,  upon  the  Rail  Road  of  them, 
the  said  defendants,  and  thereby  killed  in  manner  and 
form,  <&c. 

The  testimony  shewed  that  the  slaves  were  placed  in 
charge  of  Joseph  Clark,  who  was  under  a  contract  as 
overseer,  to  keep  the  road  in  repair  from  Aiken  to  Ham- 
burg, a  distance  of  fifteen  miles.  The  day  before  Wes- 
ley's death,  as  hereinafter  stated,  the  bands  under  Clark's 
charge  were  working  from  Hamburg  towards  Aiken,  about 
five  miles  from  the  former  place,  and  were  under  peremp- 
tory orders  to  stay  that  night  at  Marsh's  turn  out,  which 
is  eight  miles  from  Hamburg,  and  therefore,  about  three 
miles  from  the  place  they  were  at  work.  Wesley,  in  defi- 
ance of  the  orders  to  stay  that  night  at  Marsh's  turn  out, 
went  and  stayed  at  Hamburg.  The  next  morning  be  was 
found  in  the  baggage  car  of  the  regular  train  of  passen- 
ger cars.  The  conductor  of  the  train,  W.  H.  McCor- 
mick,  said  the  first  he   saw  of  Wesley,  was  about  a  mile 
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from  Hamburg,  He  spoke  to  him,  and  asked  him  "  what 
he  was  doing  there."  The  boy  replied,  **  I  am  going  to 
my  work."  The  witness  said,  "  I  have  a  great  mind  to 
pnt  you  out.  You  may  go  along  this  timp,  but  you  sha'nt 
go  again."  The  witness  then  resumed  his  duties,  and 
gave  no  farther  heed  to  the  boy.  Here  it  may  be  stated, 
that  the  conductor  has  exclusively  the  control  of  the  train, 
so  far  as  it  regards  the  places  where  it  is  to  stop  to  take  in 
or  put  out  passengers.  At  this  time  he  had  charge  of  the 
United  States  Mail,  and  was  bound  to  deliver  it  at  Aiken 
at  a  particular  time.  The  train  stopped  at  the  six  mil& 
post,  to  put  out  or  take  in  a  passenger.  That  was  a  usual 
place  of  stopping.  This  was  about  a  mile  from  where 
Wesley  had  been  at  work  the  day  before.  He  did  not  get 
out,  but  standing  on  the  tender  immediately  behind  the 
engineer,  he  went  on  till  the  cars  had  passed  beyond  Marsh's 
turn  out ;  and  here,  whilst  the  locomotive  was  going  on  at 
its  usual  speed,  the  boy  jumped  off;  his  feet  lighting  on 
soft  sand,  which  gave  way,  his  body  fell  back  on  the 
track,  and  was  run  over  and  crushed  by  the  engine.  The 
train  was  stopped,  and  every  attention  bestowed  on  the 
boy  ;  but  his  case  being  hopeless,  he  was  put  in  charge 
of  one  of  the  hands,  and  the  cars  went  on,  and  in  a  mile 
or  two  met  Mr.  Clark,  the  overseer.  He  went  on  and  had 
the  body  removed  to  Aiken,  it  being  then,  or  shortly  after- 
wards, lifeless. 

The  jury,  under  the  charge  of  the  presiding  Judge, 
found  a  verdict  for  the  defendants.  The  plaintiff  appeal- 
ed, and  now  moved  for  a  new  trial. 

Bellinger^  for  the  motion. 
Patterson^  contra. 

Curia,  per  O'Neall,  J.  On  the  second  breach  of  the 
contract  assigned  in  the  declaration,  I  think  the  plaintiff  is 
entitled  to  recover.  The  true  construction  of  the  defend- 
ants' contract  with  the  plaintiff,  is,  that  the  defendants 
might,  when  the  services  of  the  slaves  were  needed  at 
some  point  on  the  Rail  Road,  transport  them  by  their  loco- 
motives to  such  point ;  but  that  all  other  transportation  of 
them  by  their  locomotives,  is  forbidden. 
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It  is  perfectly  clear  that  the  slave,  when  killed,  was  not 
transported  from  one  point  where  his  services  were  no  long- 
er needed,  to  another  where  they  were  required.  He  had, 
contrary  to  the  overseer's  orders,  spent  the  night  at  Ham- 
burg, and  by  the  locomotive  was  returning  to  where  he 
should  have  spent  the  night.  The  conductor  of  the  train 
was  aware,  immediately  after  leaving  Hamburg,  that  the 
slave  Wesley  was  on  board.  He  shewed,  too,  his  sense  of 
the  impropriety  that  he  should  be  there,  by  telling  him  "  I 
have  a  great  mind  to  put  you  out.  You  may  go  along 
Jhis  time,  but  you  shd'nt  go  againJ^  This  fact  brings 
home  to  the  company,  through  their  agent,  the  carrying  of 
the  slave  by  their  locomotive^  against,  and  contrary  to  their 
contract  with  his  master.  In  such  a  case,  it  is  in  vain  to 
say  that  the  slave  was  a  moral  agent,  capable  of  wrong 
as  well  as  of  right  action,  and  that  he  killed  himself  by 
jumping  off  when  he  ought  not.  The  case  of  Strawbridge 
vs.  Turner,  9  Louis.  Rep.  213  (Wheeler's  law  of  Slavery, 
447)  is  full  to  that  point.  There  the  slave  was  in  the  em- 
ployment of  a  steamboat.  The  Captain  took  him  into  her 
service,  without  the  consent  of  his  master,  and  he  was 
drowned  by  jumping  or  falling  overboard.  It  was  held, 
that  the  illegal  employment  made  the  defendant  liable.  Here 
the  defendants,  in  violation  of  their  contract,  carried  the 
slave  by  their  locomotives ;  this  is  equally  as  illegal  as 
employing  a  slave  without  the  consent  of  his  master,  and 
the  same  consequences  must  attacli  to  it. 
The  law  of  bailments  is  as  clear  and  as  well  settled  as  any- 
thing human  can  be — that  the  use  of  a  thing  hired,  in 
any  way  different  from  that  for  which  it  is  hired,  makes 
the  person  hiring  it  liable  for  any  injury  or  loss  in  such 
service.  Story,  in  his  treatise  on  bailments,  p.  273,  §  413, 
in  applying  this  rule,  says,  ^'  if  the  thing  is  used  for  a  dif- 
ferent purpose  from  that  which  was  intended  by  the  parties, 
or  in  a  different  manner,  or  for  a  longer  period,  the  hirer 
is  not  only  responsible  for  all  damages,  but  if  a  loss  oc- 
curs, although  by  inevitable  casualty,  he  will  be  responsi- 
ble therefor."  According  to  this,  the  defendants  cannot, 
in  any  way,  shield  themselves  from  answering  for  the 
plaintiff's   loss.     The  case  of  Butler  vs.    Walker ^   Rice 
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Rep.  782,  is  a  very  analogous  one  to  that  before  the  court, 
and,  if  it  be  necessary  to  further  fortify  the  plaintiff 's'case, 
may  be  appealed  to  for  that  purpose.  There,  as  here,  the 
loss  arose  from  the  voluntary  act  of  the  slave ;  there,  as 
well  as  here,  the  defendants  had  violated  their  contract  of 
hiring ;  and  it  was  held  the  plaintiff  was  entitled  to  recov* 
er«     The  motion  for  a  new  trial  is  granted. 

Richardson  and  Prost,  JJ.  concurred. 


The  State  vs.  Jacob  Huffman.  « 

The  road  leading  from  Broad  River  Bridge  to  Newberry  Court 
House  is  a  public  road,  and  under  the  jurisdiction  of  the  commission- 
ers of  roads. 

Where  earth  and  gravel  had  been  for  ten  years  taken  from  the 
same  place  near  a  highway  for  the  repair  of  the  road,  it  was  held 
tliat  it  might  be  presumed  that  it  had  been  set  apart  for  that  purpose, 
by  the  commissioner  in  charge  of  the  road ;  and,  therefore,  that  the 
overseer  might  use  it  for  the  repair  of  the  road  without  the  presence 
or  express  directions  of  the  commissioner ;  and  that  for  obstructing 
the  overseer  in  the  attempt  so  to  use  it  an  indictment  would  lie  un- 
der the  16th  sec.  of  the  Act  of  1825. 

Before  O'NeaLl,  J.  at   Lexington,  Spring  Term,  1846. 

The  report  of  his  Honor,  the  presiding  Judge,  is  as  fol- 
lows : 

"  This  was  an  indictment  under  the  16ih  sec.  of  the  Act 
of  1825,  for  hindering,  forbidding  and  opposing  the  com- 
missioners of  the  roads,  their  servants  and  workmen,  from 
taking  gravel  and  earth  for  the  repair  of  the  road  leading 
from  the  Broad  River  Bridge  to  Newberry  Court  House. 
78 
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"  The  proof  very  clearly  was,  that  Jacob  Lorick,  the 
commissioner  of  roads  in  whose  division  the  road  from  the 
Broad  River  Bridge  to  Newberry  Court  House,  in  Lexing- 
ton district,  was,  appointed  Jacob  Nunnamaker  overseer, 
on  the  1st  February,  1845,  who  worked  the  road  on  the 
14th  and  15th  da3rs  of  March.  He  proved  that  he  direc* 
ted  the  hands  to  take  gravel  and  earth  for  the  repair  of  the 
road,  out  of  a  pit  near  the  road,  from  which  gravel  and 
earth  had  been  previously  taken  for  the  repair  of  the  road. 
He  said  that  the  excavation  had  been  there  for  ten  years. 
The  road,  he  said,  had  been  worked  for  many  years  by  tho 
commissioners,  of  the  roads.  The  hands  were  loading  a 
cart  with  gravel  and  earth.  The  defendant  came  with  hia 
gun,  and  ordered  the  hands  off;  the  overseer  asked  him  if 
he  was  going  to  prevent  him  from  getting  gravel  and  earth. 
He  said  yes,  he  would  shoot  any  one  who  should  attempt 
to  take  gravel  and  earth  out  of  the  pit.  He  remained  there 
for  several  hours,  and  the  hands  were  obliged  to  desist 
from  taking^  the  gravel  and  earth  out  of  the  pit.  It  is  on 
the  defendant's  land,  immediately  alongside  of  the  road 
leading  from  the  Broad  River  Bridge  into  the  old  road  for- 
merly leading  to  McGowen's  ferry.  The  overseer  proved 
that  the  pit  was  the  most  convenient  place  from  which 
gravel  or  earth  could  be  taken  for  the  repair  of  the  road. 
On  the  top  of  the  hill,  the  defendant  told  the  overseer  be 
might  take  gravel  and  earth  from  the  sides  of  the  road 
there.  John  Lorick,  and  a  commissioner  of  the  roads, 
proved  that  application  had  been  made  to  him  to  have 
earth  and  gravel  taken  off  the  land,  then  the  property  of 
Mrs.  Stark,  which  he  then  refused. 

"  I  was  of  opinion,  and  so  instructed  the  jury,  that  the 
road  was  a  public  highway.  I  thought,  and  so  instructed 
the  jury,  that  the  overseer,  of  himself,  had  no  power  to 
take  timber  or  earth  from  the  land  of  the  defendant.  That 
that  power  alone  belong  to  the  commissioner.  But  that 
after  gravel  and  earth  had  been  used  for  ten  years  from 
the  same  place,  it  might  be  presumed  that  the  commission- 
er in  charge  of  the  road  had  set  that  apart  for  its  repair ; 
and  then  that  the  overseer  had  the  right  to  take  it.  Under 
the  words  of  the  Act,  it  may  well  be  doubted  whether  the 
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defendant,  resisting  the  overseer  in  taking  materials,  un- 
der any  circumstances,  is  not  liable  to  be  indicted,  but  I 
said  to  the  jury,  this  was  not  necessary  for  the  purposes  of 
this  case.  For  if  they  believed  the  proof,  a  dedication  of 
the  gravel  and  earth  in  question,  to  the  repair  of  the  road 
by  the  commissioner,  might  be  presumed ;  and  then  the 
resistance  would  be  that  of  the  commissioner,  his  servants 
and  workmen." 

The  jury  found  the  defendant  guilty ;  he  appealed,  and 
now  moved  for  a  new  trial* 

W,  F,  DeSaussure,  for  the  motion. 
Caldwell^  Solicitor^  contra. 

Curiaj  per  O'Neall,  J.  There  are  only  two  questions 
made  in  this  cause,  which  require  any  judgment  to  be  pro* 
nounced  by  the  court  The  first  is,  whether  the  road  is  a 
public  one.  The  33d  sec.  of  the  Act  of  1827,  9  Stat. 
577,  authorizes  the  erection  of  a  toll  bridge,  near  Stark's 
ferry  over  Broad  River,  and  gives  to  Mrs.  Stark  and  Mrs. 
McGowen,  each,  forty  shares,  as  an  equivalent  for  their 
respective  ferries.  Both  these  ferries,  between  which  the  - 
bridge  now  stands,  were  approached  by  public  roads  which, 
(from  the  point-  where  the  bridge  road  fell  into  them  to  the 
river,)  when  the  bridge  was  opened  were  shut  up.  The 
bridge  on  the  north  eastern  side  of  the  river  is  connected 
by  a  short  road  of  perhaps  100  yards  with  ttfe  old  Mc- 
Gowen ferry  road  ;  and  on  the  south  western  side,  it  unites 
with  the  same  road,  in  200  or  300  yards.  This  part  of 
the  road  was  laid  out  over  the  land  of  Mrs.  Stark,  now  the 
property  of  the  defendant.  Whether  any  thing  was  paid 
by  the  Bridge  Company  for  the  land  did  not  appear.  The 
38th  sec.  of  the  same  Act,  9  Stat.  678,  provides,  "  that  in 
case  this  company,  (the  stockholders  in  the  bridge,)  shall 
be  under  the  necessity  of  using  private  property  for  the 
erection  of  the  said  bridge,  or  for  connecting  the  same 
with  the  main  road  ;  and  in  case  the  proprietor  of  the  said 
land  and  the  said  company  cannot  agree  as  to  the  price, 
then  the  same  shall  be  valued  by  five  commissioners,  or  a 
majority  of  them,  to  be  appointed  by  the  Court  of  Equity 
or  Common  Pleas,  in  Richland  district ;  and  upon  the  pay- 
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ment  of  the  said  valuation,  by  the  said  company,  the  land 
so  valued  shall  vest  in  them,  in  fee  simple."  This  clause 
was  merely  intended  to  make  the  company  bear  the  ex- 
pense of  purchasing  the  land  over  which  the  road  ran,  in- 
stead of  the  public.  If  indeed  they  paid  for  the  land, 
(which  I  hardly  think  probable,)  that  did  not  make  the 
road  their  private  way.  The  land  may  belong  to  the  com- 
pany in  fee,  still  the  road  is  public.  It  has  been  by  them 
opened  according  to  law ;  has  been  dedicated  to  public  use, 
and  is  one  of  the  great  thoroughfares,  by  which  the  coun- 
try west  of  the  Broad  River  approaches  Columbia ; — it  is, 
therefore,  essentially  a  highway.  But  it  is  supposed  to  be 
a  road  which  the  bridge  company  are  bound  to  keep  in 
repair.  There  is  no  such  provision  in  the  charter.  It  is 
a  mere  change  or  alteration  of  the  public  highway  crossing 
at  McGowen's  ferry  to  the  bridge.  This  change  the  com- 
missioners of  roads  for  Lexington  have  sanctioned,  by  work- 
ing the  road.  According  to  Smith  vs.  Kinard,  (reported  in  a 
note  to  Jeter  vs.  Mann,)  2  Hill,  642,  if  a  road  be  worked  as 
a  highway,  by  the  commissioners  of  roads,  it  is  evidence  of  its 
public  character.  I  am,  from  all  these  considerations,  per-^ 
fectly  satisfied,  that  the  road  is  a  public  one. 

The  next  question  is  whether  the  overseer  had  the  legal 
right  to  use  the  earth  and  gravel,  which  he  was  about  us-* 
ing  when  opposed  by  the  defendant.  The  16th  sec.  of  the 
Act  of  '26,  9  Stat.  662,  provides,  ''  that  the  Commissioners 
of  Roads,  or  either  of  them,  according  to  their  respective 
divisions,  shall  have  full  power  to  cut  down  and  make  use 
of  any  timber,  wood,  earth  or  stone,  in  or  near  the  roads, 
bridges  and  causeways,  for  the  purpose  of  making  and  re- 
pairing the  same,  as  to  them  shall  seem  necessary ;  and  if 
any  person  or  persons,  by  themselves,  slaves  or  servants, 
shall,  by  any  ways  or  means,  hinder,  forbid  or  oppose  the 
said  commissioners  of  roads,  or  either  of  them,  their  servants 
or  workmen,  from  cutting  down  or  making  use  of  any 
timber,  wood  or  stone  or  earth,  in  or  near  the  said  roads, 
bridges  or  causeways,  for  the  purpose  of  making  or  repair- 
ing the  same,  ifec.,  every  person,  for  every  such  offence, 
shall  forfeit  the  sum  of  fifty  dollars,  to  be  recovered  by  in- 
dictment."    I  have  no  doubt,  where  wood,  stone  or  earth, 


Columbia,  May,  1846.  621 

to  any  material  extent,  and  which  has  not  been  heretofore 
used,  in  the  manner  now  to  be  resorted  to,  is  about  to  be 
used  for  the  repair  of  a  public  road,  that  in  such  case,  the 
commissioner  himself,  and  not  his  overseer,  must  designate 
that  which  is  to  be  used.  But  where,  as  in  this  case,  the  earth 
and  gravel  to  be  used,  are  taken  out  of  an  excavation  in 
the  bank  alongside  of  the  road,  and  from  which  such  earth 
and  gravel  had  been  used  for  ten  previous  years,  by  those 
working  the  road,  under  the  authority  of  the  commissioners, 
there  can  be  no  necessity  for  the  commissioner's  presence 
and  authority  to  use  them.  It  is  presumed  from  previous  use 
to  have  met  his  approbation  and  that  of  his  predecessors, 
that  the  earth  and  gravel  should  be  used  for  the  repair  of 
the  road.  In  such  a  case,  it  is  like  taking  earth  out  of  the 
ditch  or  from  the  road  itself  for  its  repair.  The  motion 
is  dismissed. 

Richardson,  Evans,  Wardlaw  and  Frost,  JJ.  con- 
curred. 


M.   Chramling^  ordinary^  vs.    William   Woodward. 

Where,  after  a  bond  had  been  executed  by  three  persons  in  the 
presence  of  an  attesting  witness,  A  B,  whose  name  did  not  appear 
in  the  body  of  the  bond,  signed,  without  any  seal  to  her  signature,  a 
slip  of  paper,  which  was  attested  by  another  witness,  and  which  was 
afterwards  attached  by  wafers  to  the  foot  of  the  bond;  held,  that  A  B 
did  not  thereby  become  one  of  the  obligors  of  the  bond. 

Before  O'Neall,  J.  at  Barnwell,  Fall  Term,  1845. 

This  was  an  action  against  one  of  the  sureties  to  an  ad- 
ministration bond.  The  case  was  oa  the  inquiry  docket, 
the   defendant  having  failed  to  appear.     The  bond  was 
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giveu  in  evidence,  and  the  ordinary's  decree  which  estab- 
lished the  amount  of  the  plaintiff's  damages.  For  the 
defendant,  it  was  contended  that  Artemisa  Bonnett,  the 
widow  of  the  intestate,  was  one  of  the  sureties.  It  ap- 
peared that  the  bond  had  been  fully  executed,  and 
subsequent  thereto,  a  slip  of  paper,  on  which  the  name 
Artemisa  Bonnett  was  written  to  the  right,  and  that  of  a 
witness  on  the  left,  was  attached  by  wafers  to  the  foot  of 
the  bond.  It  was  without  seal.  His  Honor  thought  that 
Artemisa  Bonnett  was  not  a  co-surety.  The  jury  found 
for  the  plaintiff,  and  the  defendant  appealed,  on  the  ground 
that  the  presiding  Judge  erred  in  charging  the  jury  that 
Artemisa  Bonnett,  the  widow  of  the  intestate,  and  one  of 
the  real  plaintiffs,  was  not  one  of  the  co-sureties  to  the 
bond  sued  on. 

BeilingeTy  for  the  motion. 
Patterson^  contra. 

Curia,  per  O'Neall,  J.  We  think  that  the  widow, 
Artemisa  Bonnett,  cannot  be  regarded  as  a  surety.  How 
the  slip  attached  to  the  bond  by  wafers,  came  to  be  signed 
by  her,  does  not  appear.  It  is  manifest  it  was  not  part  of 
the  original  execution.  For  her  name  is  not  in  the  body 
of  the  bond ;  the  three  obligors  mentioned  in  it,  Gideon 
Hutto,  David  Hutto,  and  Wm.  Woodward,  executed  the 
bond  in  the  presence  of  J.  N.  Barrillon.  Her  ^'signature" 
on  the  slip  is  witnessed  by  J.  F.  Bomberg.  It  may  be, 
and  I  suppose  was,  the  case,  that  she  signed  the  slip  of  pa- 
per at  home,  apart  from  the  bond ;  that  it  was  afterwards 
carried  to  Orangeburgh  and  annexed  to  the  bond. 

How  it  can  be  argued,  that  this  makes  her  a  co-obligor 
or  surety  in  the  bond,  I  confess  I  do  not  understand.  In 
McKain  vs.  MUler,  1  McMul.  316,  Judge  Richarbsoh 
states  the  rule ;  he  says,  "  any  stamp,  impression,  or  mark 
made  or  adopted  by  the  signer,  to  a  written  contract,  and  an- 
nexed to  his  signature,  as  and  for  his  seal,  would  seem 
to  answer  the  purpose  of  sealing,  in  order  to  render  such 
written  contract  a  sealed  instrument  or  deed  in  law."  To 
comply  with  this  rule,  there  must  be  some  evidence,  in- 
trinsic or  extrinsic,  which  creates  a  belief  that  some  mark 
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on  the  paper  was  intended  as  a  seal.  The  scrawls  at  the 
end  of  the  names  of  the  two  Huttos  and  Woodward,  are 
their  seals.  There  is  no  mark  here  annexed  to  the  signa- 
ture of  Mrs.  Bonnett.  To  talk  of  the  wafers  above  her 
name,  whereby  the  slip  is  tacked  to  the  bond,  as  her  seal, 
would  be  making  a  seal  out  of  that  which  was  never  in- 
tended to  have  any  such  effect.  In  the  case  of  Ives  vs. 
Picketij  Oats  and  Cfriffithj  2  McC.  271,  it  was  very  prop- 
erly ruled,  that  even  in  the  case  of  a  parol  contract,  the 
signature  of  a  party,  after  others  have  signed,  and  without 
their  knowledge  or  consent,  did  not  make  him  a  joint  con- 
tractor. 

Here  there  is  no  evidence  how  Mrs.  Bonnett  came  to 
sign,  and  there  is  nothing  in  the  case,  such  as  there  was 
in  Lockhart  vs.  Bell,  2  Hill,  422,  which  will  enable  us  to 
say  she  signed  by  the  consent  of  the  obligors  ;  if  she  did 
not,  and  she  had  most  formally  executed  the  bond,  she 
could  not  be  regarded  as  a  co-surety  ;  unless,  indeed,  for 
some  of  the  causes  pointed  out  in  the  Act,  the  ordinary 
had  required  additional  security.  In  that  case,  however, 
this  mode  of  execution  would  have  no  effect.  The  ordi- 
nary, to  make  an  additional  security  legally  liable,  ought 
to  take  a  fresh  bond  from  the  additional  security  or  secu- 
rities, and  in  that,  set  out  the  cause  why  such  an  addition- 
al security  has  been  demanded. 

The  motion  is  dismissed. 

Evans,  Wardlaw  and  Frost,  JJ.  concurred. 
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John  Bauskett  vs.  Robert  Holsonback  and  Eliza  Bodie. 

Where  a  party  pays  the  purchase  money  of  land,  and  takes  the 
conveyance  to  a  third  person,  he  has  only  a  resulting  trust  which  is 
not  the  subject  of  levy  and  sale  under  an  excution,  even  though  the 
transaction  was  fraudulent  and  intended  to  protect  the  land  from  the 
claims  of  creditors. 

Where  the  sheriff  levies  and  sells  land  as  the  property  of  a  party 
who  has,  in  fact,  no  interest  in  the  land,  but  only  lives  on  it  with  the 
real  owner,  a  joint  action  of  trespass  to  try  titles  will  not  lie  by  the 
purchaser  against  the  party,  as  whose  property  the  land  was  sold, 
and  the  real  owner.  The  sherifiPs  deed  being  no  estoppel  as  against 
the  real  owner,  does  not,  in  a  joint  action,  operate  as  an  estoppel 
against  the  party  as  whose  property  the  land  was  sold. 

Before  Butler,  J.  at  Edgefield^  July,  extra  Term,  1845. 

This  was  an  action  of  trespass  to  try  titles.     The  plain- 
tiff claimed  under  a  deed  from  the  sheriff,   dated   the  7th 
March,  1838,  which  recited  that  the  land  had  been  levied 
and    sold   under    a  Ji.  fa.    of  Seaborn    Randall    against 
Robert  Holsonback.     The  case  of  Randall  against  Holson- 
back was  an    action  of  slander,  commenced  in  December, 
1834,  in  which  a  judgment  was  obtained  and  entered  up  in 
November,  1835.  It  appeared  that  the  land  had  been  sold  for 
partition  in  1832,  by  the  Commissioner  in  Equity,  as  part  of 
tha  estate  of  Derick  Holsonback,  and  bought  by   Phillip 
Brogden.     Brogden  sold  it  to  one  Bryant,  who,  as  it  was 
said  by    a  witness  who   had  seen  the  deed,  but  the  deed 
itself  was  not  produced,  conveyed  it  to  one  Lithgo.     Litfa- 
go,    in   January,  1835,  executed  a  deed  conveying  it  to 
Eliza  Bodie.     About  the  time  this  conveyance  was  execu- 
ted, and  not  before,  the  defendants  entered  on  the  land. 
Eliza  Bodie  was  the  mistress  of  Robert  Holsonback,  and 
it  was  contended  that  the  deed  was  made  to  her  for  the 
benefit   of  Holsonback,  and   to  defeat  the  recovery  in  the 
then  pending  action  of  slander,  and  that  Holsonback  had 
.paid   the   purchase   money.     His   Honor,    the    presiding 
Judge,  charged   the  jury  that,  if  it  was  true  that  Holson- 
back had  paid  the  purchase  money,  and  that  the  deed  was 
made  to  Eliza  Bodie  for  his  benefit,  yet  the  legal  title  was 
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in  Eliza  Bodie,  with  a  resalting  trust  in  his  favor,  which 
could  not  be  the  subject  of  levy  and  sale  under  a  fi,  fa. 
so  as  to  defeat  the  legal  title.  He  therefore  thou|G:ht  there 
could  be  no  recovery  against  Eliza  Bodie,  but  that  Holson- 
back  was  estopped  from  disputing  the  plaintiff's  title,  and, 
as  against  him,  there  might  be  a  verdict.  The  jury  found 
a  verdict  for  both  defendants.  The  plaintiff  appealed, 
and  now  moved  for  a  new  trial. 

Wardlawy  for  the  motion. 
Griffin^  contra. 

Curiaj  per  Frost,  J.  The  plaintiff  shewed  no  title 
to  the  land.  It  was  not  objected,  on  the  trial,  that  the  title 
of  Eliza  Bodie  was  not  supported  by  documentary  proof. 
The  plaintiff,  in  fact,  claimed  under  the  title  of  Eliza 
Bodie,  insisting  that  the  deed  from  Lithgo  to  her  was  a 
fraud  on  Holsonback's  creditors,  the  purchase  money  of 
the  land  having  been  paid  by  him,  and  the  conveyance 
made  to  Eliza  Bodie  for  his  benefit,  with  the  view  of 
placing  it  beyond  the  recovery  of  Randall,  for  damages  in 
the  then  pending  action  of  slander.  The  report  states 
that  the  whole  question  turned  on  the  operation  of  that  deed. 
The  case  was  submitted  to  the  jury,  on  the  proof  that  Eliza 
Bodie  had  paid  the  purchase  money,  and  under  the  instruc- 
tion of  the  court,  that,  if  Holsonback  had  paid  the  purchase 
money,  yet  the  legal  title  was  in  her,  and  the  land  not 
subject  to  levy  and  sale  under  a^./o.  against  Holsonback. 
The  verdict  of  the  jury  in  favor  of  Eliza  Bodie  may  be  sup- 
ported on  the  proof  that  she  paid  the  purchase  money,  and 
cannot  be  disturbed,  unless  the  instruction  of  the  presiding 
Judge  was  erroneous.  Besides  that,  it  seems  to  have  been 
conceded  on  the  trial,  that  the  documentary  title  was  in 
Eliza  Bodie.  It  was  not  necessary  for  her  to  prove  a  grant, 
because  the  plaintiff,  claiming  under  Holsonback,  was 
estopped  by  the  decree  in  Equity  to  deny  that  the  land 
had  been  Derrick  Holsonback's.  Eliza  Bodie  was  in  pos- 
session, claiming  under  this  title,  and  her  possession  must 
be  referred  to  the  title,  independent  of  the  piroof  that  she 
actually  entered  under  it. 

But  it  is  insisted  the  jury  were  erroneously  instructed' 
79 
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on  the  law.  The  case  of  Lowry  vs.  Pinson^  2  Bail.  324, 
has  DO  application,  because,  in  that  case,  the  title  to  the 
land  was  in  the  defendant  in  execution,  and  his  convey- 
ance to  another,  by  collusion  between  them,  to  defeat  the 
recoirery  of  the  plaintiflf  in  execution,  being  avoided  for 
fraud,  the  title  of  the  defendant  was  not  transferred  by  the 
deed.  In  this  case,  the  title  never  was  in  Holsonback, 
Fraud  may  avoid  a  deed,  but  it  is  manifest  it  cannot  ope- 
rate a  conveyance  of  the  legal  title.  The  most  that  can 
be  affirmed  is,  that  if  Holsonback  paid  the  purchase  money, 
the  legal  estate  of  Eliza  Bodie  might  be  charged  with  a 
resulting  trust  for  him.  But  the  doctrine  of  implied  or 
resulting  trusts  belongs  exclusively  to  the  Court  of  Equity. 
They  cannot  be  levied  under  a  fi.  fa.  nor  enforced  in  this 
court;  Harrison  vs.  Hollis,  2  N.  &  McC.  578. 

The  verdict  in  favor  of  Holsonback  must  also  stand. 
The  exclusive  legal  title  in  Eliea  Bodie  vests  in  her 
the  exclusive  legal  possession.  So  far  as  the  rights 
of  the  parties  in  this  action  are  affected  by  their  co- 
habitation, Holsonback  lived  with  Eliza  Bodie.  He  has 
neither  title  nor  possession,  nor  the  right  of  possession, 
and  so  has  not  a  scintilla  juris.  A  judgment  against 
him  would  give  the  plaintiff  no  right,  except  to  a  writ 
of  possession ;  by  which  (ex  parte  Black,  2  Bail.  8,) 
Eliza  Bodie  might  be  ejected,  and  would  present  the  incon- 
sistency of  two  judgments  on  the  same  issue ;  one  for  the 
plaintiff,  by  which  he  shall  have  process  to  turn  out  the 
defendant  from  land,  whose  title  to  it  is  established  by  the 
other  judgment.  If  the  plaintiff  has  not  the  benefit  of 
the  estoppel  of  Holsonback,  it  is  the  consequence  of  his 
own  act  in  the  joinder  of  Holsonback  with  Eliza  Bodie  in 
the  action.     The  motion  is  refused. 

Richardson,  O'Neall  and  Evans,    JJ.  concurred. 

Wardlaw,  J.  I  concur  in  the  result  of  this  case,  but 
not  in  the  approval  of  the  case  ex  parte  Black. 
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Alt/  Slice  vs.  Andrew  Derricks 

In  order  to  acquire  a  title  by  possession,  against  a  grant,  there 
must  be  an  actual  pedis  possessio  within  its  limits  for  ten  years;  a 
constructive  possession  arising  from  an  actual  possession  outside  of 
its  limits,  will  not  be  sufficient 

Fugitive  trespasses,  such  as  cutting  timber,  marking  trees,  and 
making  an  entry  or  survey,  do  not,  of  themselves,  constitute  such  a 
possession  as  will  bar  the  owner. 

A  parol  partition  of  land,  not  carried  into  effect  by  possession 
taken  by  either  party,  is  not  binding  on  the  parties. 

Before  O'Neall,  J.    at  Lexington^   Spring  Term^  1846. 

The  report  of  his  Honor,  the  presiding  Judge,  is  as 
follows. 

"  This  was  an  action  of  trespass  to  try  title.  The  plain- 
tiff claimed  and  derived  title  from  a  grant  to  James  Gregg, 
dated  6th  January,  1812.  The  heir  of  the  grantee  conveyed 
the  land  to  Thomas  L.  Veale,  by  whom  it  was  conveyed 
in  moities  to  Frederick  Kelly  and  the  defendant.  In  the 
deed,  one  hundred  and  seven  acres  were  conveyed  without 
a  warranty.  Frederick  Kelly  conveyed  to  the  plaintiff, 
November,  1829,  between  whom  and  the  defendant  a  par- 
tition was  soon  after  effected.  The  one  hundred  and 
seven  acres,  on  that  occasion,  was  separately  divided  be- 
tween them,  and  they  drew  lots  for  choice  of  parts.  The 
part  in  dispute  fell  to  the  plaintiff.  No  deeds  were  exe- 
cuted. The  defendant  claimed  under  a  grant  to  George 
Hipp,  in  1774.  This  grant  covered  the  locus  in  qno. 
The  defendant  purchased  this  grant  subsequent  to  the 
partition  before  spoken  of,  (to  wit,  in  '43  or  '44)  The 
plaintiff  had  his  land  surveyed  in  1833,  (6th  February) ; 
the  re-survey  plat  covered  the  locus  in  quo ;  he  cleared 
upon  the  land  which  he  bought  of  Kelly,  but  outside  of 
the  Hipp  grant,  in  1829.  His  possession  continued  from 
that  time  to  the  trial,  but  he  had  no  possession,  at  any 
time,  within  the  limits  of  the  Hipp  grant. 

"  The  jury  were  instructed,  that  to  give  the  plaintiff  a 
title  by  possession  against  the  Hipp  grant,  it  was  necessary 
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that  the  plaintiff  should  shew  a  possession  of  ten  years 
within  its  limits.  That  his  constructive  possession  of  ten 
years,  arising  from  an  actual  possession  outside  of  the 
limits  of  the  Hipp  grant,  could  not  confer  title  against  it. 
The  only  matter  about  which  I  entertained  any  doubt, 
was,  whether  the  partition  between  the  plaintiff  and  de- 
fendant, accompanied  by  ten  years  possession  of  other 
parts  of  the  land,  might  not  have  the  effect  of  estopping 
the  defendant  from  denying  the  plaintiff's  title.  But  as  I 
was  not  aware  of  any  case  in  which  a  period  short  of 
twenty  years  had  been  held  to  be  enough  to  presume  the 
execution  of  a  deed,  I  was  reluctantly  brought  to  the  con- 
clusion, that  there  was  nothing  in  tlie  case  which  would 
justify  me  in  holding  that  the  defendant  was  estopped  irom 
denying  the  plaintiff's  title.  This  being  the  case,  and  the 
defendant  having  the  unquestionable  legal  title  undivested 
by  the  plaintiff's  possession,  the  Jury  found  a  verdict  for 
the  defendant." 

The  plaintiff  appealed,  and  now  moved  for  a  new  trial, 
on  the  following  grounds,  to  wit. 

1.  Because  it  was  proved,  on  the  trial,  that  the  plaintiff 
held  the  land  in  dispute,  by  metes  and  bounds,  more  than 
ten  years  previous  to  the  trespass ;  and  this  was  known  to 
the  defendant. 

2.  Because  defendant  admitted  the  metes  and  bounds  of 
plaintiff's  lands,  having  agreed  to  the  lines  as  established 
by  Cook,  the  surveyor,  on  the  5th  February,  1833. 

3.  Because  his  Honor  erred  in  charging  the  jury,  that 
the  possession  of  plaintiff  for  ten  years,  claiming  by  metes 
and  bounds,  did  not  give  plaintiff  a  statutory  title. 

4.  Because  his  Honor  erred  in  charging  the  jury,  that 
the  plaintiff's  ten  year's  possession,  as  above  stated,  was 
not  good  against  all  the  world,  particularly  the  defendant, 
who  agreed  to  the  lines  between  himself  and  plaintiff,  and 
subsequently  claimed  under  a  senior  grant. 

6.  Because  the  parol  agreement  between  the  plaintiff 
and  defendant  operated,  after  the  lapse  of  ten  years'  pos- 
session by  plaintiff,  as  a  deed  from  defendant  to  plaintiff 

Summer  ^  Carroll^  for  the  motion. 
Boozer^  contra. 
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Curia^  per  O'Neall,  J.  In  this  case,  there  can  be  no 
legal  ground  for  saying  that  a  possession  outside  of  the 
Hipp  grant,  can  have  a  constructive  eflfect  to  defeat  it. 
There  is  no  case  where  a  title  has  been  defeated  by  any 
trespass  not  amounting  to  an  actual  pedis  possessio  within 
its  limits,  for  the  statutory  period.  Cutting  timber,  mark- 
ing trees,  and  making  an  entry,  as  by  a  survey,  do  not,  of 
themselves,  constitute  such  a  possession  as  will  bar  the 
owner^s  legal  title.  They  are  too  fugitive  and  uncertain 
to  have  such  an  effect.  *  It  is  true,  the  marking  of  trees 
on  lines,  or  making  a  survey,  may  constitute  color  of  title, 
which,  when  connected  with  an  actual  pedis  possessio  of 
part  of  the  land  covered  by  the  adverse  title,  may  give 
constructive  effect  to  the  possession,  and  make  it  coexten- 
sive with  the  boundaries  claimed  by  the  party  in  possession ; 
and  that  is  what  is  decided  by  the  various  cases  in  this 
State,  to  which  reference  was  made  in  the  argument  of 
the  plaintiff's  attorneys. 

The  only  ground  on  which  the  plaintiff  could  stand,  is 
that  which  is  made  by  the  5th  ground.  If,  at  the  parti- 
tion, mutual  deeds  had  been  executed,  I  have  no  doubt 
the  defendant  could  not  have  set  up  his  subsequently  ac- 
quired paramount  title  against  the  plaintiff.  For,  in  such 
a  case,  he  would  have  been  estopped  by  his  deed  from  de- 
nying that  he  had  title  when  he  executed  his  deed  ;  Ree- 
der  ads.  Craig ^  (the  name  really  is  Garey)  3  McC.  411. 
If  the  parol  partition  could  have  the  legal  effect  of  a  deed, 
then,  in  like  manner,  the  defendant  would  be  estopped. 
There  is  no  doubt,  that  if  actual  possession  had  fol- 
lowed the  partition,  it  would  have  bound  the  parties ;  4 
Johns.  R.  212.  Here,  however,  there  was  no  possession  of 
either  part  of  the  one  hundred  and  seven  acres,  and  hence 
no  effect  can  be  ascribed  to  the  division  between  the  par- 
ties.    It  was  not  binding  on  either. 

If  Slice,  in  1829,  had  actually  possessed  himself  of  part 
of  the  moiety  of  the  one  hundred  and  seven  acres  assign- 
ed to  him  in  the  partition,  his  possession  (if  it  had  been 
continued  for  ten  years)  would  have  given  him  title,  not 
only  against  Derrick,  but  also  against  the  legal  owners  of 
the  Hipp  grant.     For,  as  is  said  in    Wagner  et  al.  vs. 
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Aiton,  Rice,  105,  such  possession  would  be  equivalent  to 
the  conveyance  of  the  Hipp  grant  to  him.  Indeed,  under 
such  circumstances,  I  would  have  held  the  possession 
enough  to  have  presumed  a  deed  from  the  owners  of  the 
Hipp  grant,  and  also  from  Derrick,  under  the  partition. 

But  the  plaintiff's  misfortune  is,  that  his  possessions  are 
all  on  a  part  of  the  Gregg  grant  outside  of  the  Hipp  grant, 
and  which,  by  a  separate  partition  between  him  and  the 
defendant,  although  at  the  same  time,  was  assigned  to  him. 
It  may  be,  that  if  he  had  been  twenty  years  in  possession, 
holding  under  a  general  plat,  covering  the  loctis  in  quo, 
as  well  as  his  actual  possessions,  a  deed  might  have 
been  presumed  from  Derrick,  coextensive  with  the  plat. 
But  no  less  time  has  been  ruled  to  have  such  an  effect. 
Hutchinson  vs.  Noland,  1  Hill,  222.  The  motion  is  dis- 
missed. 

Richardson,  Evans,  Wardlaw  and  Frost,  JJ.  con- 
curred. 
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Henry  Middleton  vs.  Charles  C.  Crregorie. 

The  proprietor  of  lands  below,  may,  by  prescription,  acquire  the 
right  to  have  water,  which,  in  its  natural  course,  flowed  through 
and  over  his  lands,  diverted  from  its  natural  course,  and  thrown  back 
upon  the  lands  of  the  proprietor  above. 

Before  Earle,  J.  at  Beaufort,  Spring  Term,  1839. 

The  report  of  his  Honor,  the  presiding  Judge,  is  as  fol- 
lows. 

"Trespass  for  cutting  and  breaking  the  plaintiff's  dam, 
whereby  his  fields  were  inundated,  <fec.  The  defence  was, 
that  the  dam  was  part  of  the  freehold  of  the  defendant. 

"  The  lands  of  the  plaintiff  and  defendant  are  contigu- 
ous, on  the  same  water  course ;  the  former  below,  the  lat- 
ter above,  and  the  stream  running  from  the  latter  through 
the  former.  The  relative  situation  of  the  lands  will  be 
best  understood  by  reference  to  the  accompanying  copy  of 
Mr.  White's  survey,*  which  he  has  obligingly  furnished 
me  for  the  purpose  of  this  report.  That  will  also  present 
the  subject  matter  of  the  controversy  more  intelligibly.  It 
will  be  perceived  that  the  parties  have  there  a  common 
boundary ;  and  that  the  right  of  the  plaintiff  to  recover, 
depended  on  such  a  location  of  that  line  as  would  leave 
the  dam  within  the  plaintiff 's  land,  or  place  the  dam  di- 
rectly on  the  line,  constituting  a  part  of  the  actual  boun- 
dary ;  in  which  «ase,  I  held  it  would  be  trespass  in  the  de- 
fendant to  cut  through  and  break  it. 

"  Several  ancient  surveys  were  introduced  on  both  sides, 
to  illustrate  the  claims  of  the  respective  parties.  These, 
or  such  of  them  as  may  be  useful,  will  probably  be  brought 
to  the  view  of  the  court.  It  will  be  perceived,  that  ac- 
cording to  all  of  them,  the  dividing  boundary  there  is  a 
straight  line.     On  several   of  these,  many  line   trees  and 
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stations  are  called  for,  and  represented.  None  of  these  are 
now  found  or  identified,  except  a  water  oak  station  in  the 
line  represented  on  Mr.  White's  survey  ;  and  the  remains 
of  the  red  oak  corner,  at  the  eastern  termination  of  the 
line,  which  is  admitted  or  established  to  be  the  place 
where  the  original  corner  stood.  The  course  of  the  line, 
as  represented  in  Goddard's  survey,  made  in  1795,  and  pro- 
duced by  the  plaintiff,  is  S.  76©  W.  The  line  between 
the  same  points,  as  run  by  Mr.  White,  is  S.  77o  30'  W. ; 
and  a  direct  line  from  the  red  oak  to  the  water  oak,  throws 
the  entire  dam  on  the  land  of  the  defendant.  This  fact 
was  admitted  by  Mr.  Payne,  the  surveyor  on  the  part  of 
the  plaintiff.  The  plaintiff,  however,  relied  on  several 
other  facts  and  circumstances  proved  by  the  witnesses,  as 
sufficient  to  control  the  location. 

"  From  the  red  oak,  in  the  direction  of  the  line  towards 
the  dam,  and  extending  near  to  it,  is  a  canal  with  banks. 
This  is  of  ancient  construction,  and  it  was  not  proved 
by  whom  it  was  opened.  Conceding  that  the  canal  was 
opened  by  those  under  whom  the  defendant  claimed,  yet 
it  was  urged  for  the  plaintiff,  that  it  was  opened  as  near 
the  line  as  could  be  ;  so  that  the  exterior  bank  of  the  ca- 
nal should  be  on  the  line — it  being  usual  on  rice  planta- 
tions to  have  a  common  boundary  of  that  kind.  Mr. 
Payne,  therefore,  on  this  assumption,  took  the  bearing  and 
distance  from  the  red  oak  stump  to  the  centre  of  the  ca- 
nal, and  at  the  other  end  of  the  canal  measured  the  same 
distance  from  the  centre,  so  as  to  obtain  a  parallel  line 
from  the  red  oak ;  and  producing  the  line  to  the  water 
oak,  the  dam  was  thrown  on  the  plaintiff's  side.  Making 
the  same  experiment  at  an  intermediate  point,  perhaps 
midway,  and  the  same  result  would  not  ensue ;  the  dam 
would  be  left  on  the  defendant's  side.  The  course  of  the 
canal  bank  was  irregular,  and  deviated  from  a  direct  line. 
Mr.  Payne's  line,  produced  from  the  point  of  its  termina- 
tion at  the  dam,  eastwardly,  would  pass  south  of,  and  in- 
clude, the  defendant's  barn.  It  whs  admitted  by  Mr.  Payne 
that  the  dam,  the  subject  of  controversy,  was  not  in  di- 
rect continuation  of  the  canal  bank.  It  would  be  north 
of  such  line   on  the  plaintiff's   side.     Between  the  dam 


APPENDIX.  633 

and  the  red  oak,  along  the  northern  bank  of  the  canal, 
were  found  the  remains  of  an  old  fence,  to  which  Mr. 
Payne  attached  importance,  supposing  the  fence  may  have 
been  put  on  what  was  understood  to  be  the  line  ;  and  he 
said  a  line  produced  to  the  water  oak  station,  in  the  direc- 
tion of  the  fence,  would  throw  the  dam  on  the  plaintiff's 
side.  But  another  witness  for  the  plaintiff,  Harris,  speak- 
ing of  the  same  fence  as  being  on  the  defendant's  side  of 
the  line  now  claimed,  said  they  were  only  old  rails,  and 
pieces  of  rails,  bein^f  along  the  bank,  which  may  have 
been  thrown  out  of  the  canal  by  freshets.  He  had  been 
overseer  of  plaintiff,  from  1830  to  1836,  and  being  about 
to  renew  the  fence  there,  conferred  with  defendant,  who 
said  he  owned  a  few  feet  north  of  the  canal,  but  consent- 
ed that  the  fence  should  be  made  there  ;  and  the  defendant 
made  a  fence  on  his  own  side  of  the  canal,  as  far  as  he 
planted.  This  witness  further  stated,  that  he  was  about 
to  run  his  fence  on  the  dam,  but  the  defendant  objected, 
and  he  made  it  north  of  the  dam,  leaving  that  on  the  de- 
fendant's side.  Another  witness  spoke  of  having  seen  the 
old  fence  along  the  northern  bank  of  the  canal,  near  the 
edge,  and  a  few  pannels  standing. 

"  Mr.  J.  Izard  Middleton  had  the  management  of  the 
plaintiff's  plantation  there,  from  the  year  1825  to  1833. 
He  found  the  dam  there,  and  it  was  worked  upon  and  re- 
paired from  time  to  time,  as  part  of  the  plaintiff's  planta- 
tion ;  as  one  of  its  dams  necessary  to  the  working  of  a  mill 
below.  The  defendant,  however,  about  the  year  1828, 
put  a  small  trunk  in  the  dam,  although  he  did  not  under- 
stand it  was  done  under  a  claim  of  right  to  the  dam. 

"  There  had  been  some  proceeding  before  magistrates 
and  freeholders,  in  regard  to  obstructions  by  the  plaintiff 
of  the  defendant's  water  privileges.  On  a  meeting  of  the 
parties,  in  pursuance  of  a  summons  from  Mr.  Fripp,  (who 
did  not  attend,  and  nothing  was  done,)  the  defendant  pro- 
posed to  view  the  obstructions,  and  they  went  for  that 
purpose  to  examine  or  view  this  dam,  which  Mr.  Middle- 
ton  (the  witness)  understood  to  be  the  obstruction  com- 
plained of 

"  The  plaintiff  offered  in  evidence  these  proceedings, 
80 
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and  also  the  record  of  an  action  on  the  case  brought  here- 
tofore, and  tried,  by  the  defendant  against  the  plaintiff  lor 
obstructing  this   water  course.     Verdict  for  defendant. 

''  Mr.  White  stated  that  there  was  a  difference  of  twenty- 
one  feet  between  Mr.  Payne's  line  and  his,  at  the  dam. 
An  exact  line  between  them,  would  pass  diagonally  through 
the  dam.  There  was  no  proof  when  the  dam  was  con- 
structed, or  by  whom.  Mr.  Chisolm,  a  very  intelligent 
planter,  had  examined  the,  premises  a  year  or  two  ago. 
The  defendant's  canal  is  a  work  of  much  labor,  and 
very  deep.  The  dam  is  north  of  it  7  or  8  feet,  and  he 
would  think  the  dam  indispensable  to  the  use  of  the  canal. 
As  a  planter,  for  the  benefit  of  that  plantation,  would  put 
the  canal  where  it  is,  and  would,  of  course,  put  the  dam 
on  his  own  land.  Mr.  He3rward,  another  planter,  concur- 
red with  Mr.  Chisolm,  and  added,  that  there  were  no  tra- 
ces of  any  other  dam  to  the  south  of  the  disputed  one ; 
he  thought  such  a  canal  could  hardly  have  been  made  by 
any  one,  without  room  for  a  bank,  unless  by  agreement ; 
and  both  he  and  Mr.  McKay,  another  planter,  entertained 
no  doubt  that  the  dam  was  made  for  the  beneficial  use  of 
the  canal  and  rice  fields  above. 

''  It  is  proper  to  add  that  the  proof  was  satisfactory,  that 
the  cutting  of  the  dam  was  not  a  wanton  act  on  the  part 
of  the  defendant.  The  overflowing  of  the  water  occa- 
sioned by  the  dam,  flooded  a  cart-way  from  his  plantation 
to  his  woodland,  indispensable  to  the  full  enjoyment  of 
his  property.  A  disagreement  grew  up  between  him  and 
his  neighbor  on  the  subject ;  and  he  seems  to  have  acted 
on  advice  and  a  claim  of  right,  and  not  without  notice. 

"  The  cause  was  submitted  to  the  jury  with  ample  in- 
structions, to  which  there  seems  to  be  no  exceptions. 
Without  the  parol  evidence,  there  appeared  no  doubt  that 
Mr.  White's  location  was  correct.  The  question  was, 
whether  the  circumstances  relied  on  by  the  plaintiff,  were 
sufficient  to  establish  another  line,  which  would  either 
leave  the  dam  within  the  plaintiff's  land,  or  pass  along  and 
through  the  dam,  as  part  of  the  boundary.  The  verdict 
was  for  the  defendant." 

The  plaintiff  appealed,  and  moved  for  a  new  trial,  on 
the  following  grounds. 
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1.  That  the  plaintiff  proved  a  trespass  by  the  defendant 
in  cutting  the  plaintiff's  dam,  which  he  had  erected  more 
than  forty  years  ago,  and  had,  during  all  that  time,  repair- 
ed as  one  of  the  exterior  bounds  of  his  plantation  ;  which 
was  laid  down  in  a  survey  made  in  1796,  as  within  his 
line,  and  which  had  existed  all  that  time  as  the  boundary 
of  the  plaintiff's  actual  possession. 

2.  That  the  verdict  of  the  jury  was  contrary  to  law  and 
evidence,  and  to  the  charge  of  the  court,  in  finding  an 
ideal  line,  against  an  actual  boundary  of  forty  years  stan- 
ding. 

In  February,  1842,  the  case  came  before  the  Court  of 
Appeals  in  Charleston,  and  was  argued  by  Petigru,  for  the 
motion,  and  McCarthy  and  Colcockj  contra. 

The  opinion  of  the  court  was  delivered  by  Butler,  J. 

Besides  the  question  of  location,  this  case  involves  other 
questions  of  great  interest  to  the  parties  concerned.  And 
these  depend,  not  so  much  upon  the  location  of  the  dam, 
as  upon  the  duration  of  its  existence,  and  the  manner  in 
which  the  parties  have  enjoyed  their  property,  in  reference 
to  it.  The  action  between  the  same  parties  in  a  former 
case,  in  which  the  present  plaintiff  was  defendant,  put  in 
issue  some  of  these  rights ;  and,  as  far  as  they  were  recog- 
nized and  established  by  the  verdict  of  the  jury,  they  must 
be  maintained  by  the  judgment  of  thi  scourt.  The  ques- 
tion of  location  itself,  is  not  free  from  difficulty.  Assu- 
ming, (as  it  was  admitted  to  be,)  that  the  red  oak  stump 
was  a  corner,  a  line  run  from  it  with  geometrical  straight- 
ness,  according  to  the  course  called  for,  would  leave  the 
dam  on  the  defendant's  land.  In  the  absence  of  all  other 
evidence  to  control  the  location,  this  would  prevail  from 
necessity.  Yet  it  is  almost  certain  that  such  a  line  would 
not  be  identical  with  the  one  run  by  the  surveyor  that  first 
made  it.  The  original  line  was  run  through  a  dense  for- 
est, when  Bull  sold  to  Middleton.  Before  that  time,  as  it 
appears  by  an  ancient  survey  dated  1737,  the  land  upon 
which  the  dam  is  now  situated  evidently  belonged  to  Bull, 
the  grantee,  as  it  is  represented  to  run  for  some  distance 
on  the  land  now  claimed  by  defendant.     The  plaintiff  can 
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now  claim,  however,  only  to  the  line  then  ran.  It  would 
be  singularly  remarkable,  if  a  line  could  be  run,  under  the 
circumstances  then  existing,  with  mathematical  exactness. 

The  surveyor,  in  running  to  a  tree,  might  strike  it  at 
the  centre  or  some  inches  from  it,  and  when  he  went  be- 
yond, it  would  not  be  probable  that  he  would  preserve  the 
precise  line.  In  such  case,  he  might  make  a  set  off  of 
several  inches,  and  in  running  a  great  distance,  this  would 
make  a  variation  of  many  feet. 

No  two  surveyors  would  run  the  same  line  alike,  much 
less  could  any  one  run  a  line  through  a  deep  forest  with 
scientific  precision.  There  is  no  reason  for  saying  that 
the  line  run  by  Mr.  White  conforms  precisely  with  the 
original  boundary.  It  cannot  now  be  ascertained,  even  by 
tradition,  when  or  by  whom  the  dam  in  controversy  was 
erected.  There  are  many  reasons  to  induce  the  belief 
that  it  might  have  been  made  just  after  Bull  sold  to  Mid- 
dleton,  as  a  common  boundary  between  the  latter  and  the 
owner  of  the  land  now  claimed  by  Gregorie.  It  has  cer- 
tainly been  regarded  as  important  to  both  tracts  of  land. 
The  benefit  to  Middleton  would  be,  .  that  it  would  enable 
him  to  cultivate  his  land  by  the  ebbing  and  flowing  of 
tide  water,  over  which  he  could  have  a  control  by  dams  and 
trunks  at  the  river.  Whilst  the  other  might  have  the 
benefit  of  the  swamp  water,  for  cultivating  his  land 
above.  Both  parties  contend  that  the  dam  was  ori- 
ginally built  exclusively  for  the  benefit  of  the  party 
upon  whose  land  it  was  located,  without  reference  to  the 
other.  In  Goddard's  plat,  made  in  1795,  the  dam  is  repre- 
sented to  be  on  plaintiff's  land.  This  would  be  sufficient 
color  of  title  to  give  the  plaintiff  the  right  to  the  dam  by 
virtue  of  his  possession  under  it,  if  his  possession  had  been 
all  the  time  exclusive.  On  the  other  side,  however,  it  ap- 
pears that  the  persons  under  whom  Gregorie  claims,  had 
possession  of  their  land  under  old  plats,  representing,  as  it 
was  contended,  the  dam  to  have  been  on  their  side.  As 
early  as  1764,  a  side  drain  or  canal  is  represented  on  the 
defendant's  side  ;  and  it  was  contended  that  this  dam  was 
then  made  as  auxilliary  to  and  connected  with  the  ca- 
pal.     Several  witnesses  said  that  such  a  dam  would  be  in^ 
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dispensable  to  the  canal,  and  for  that  purpose,  should  have 
been  on  the  defendant's  land ;  it  being  ^  admitted  that  the 
canal  is  on  the  land  of  the  defendant,  although  the  dirt 
thrown  from  it   might  form  a  bank  on    the  dividing  line. 

Looking  at  the  case  in  this  point  of  view,  the  jury  may 
have  been  warranted  in  locating  the  dam  in  favor  of  de- 
fendant. Whether  the  jury  have  adopted  the  true  loca- 
tion or  not,  we  do  not  undertake  to  determine ;  and  if  that 
was  the  entire  question  in  the  case,  we  would  not  feel 
disposed  to  interfere  with  the  verdict.  There  are  other 
views  of  the  parties'  rights,  which  we  think  should  have 
been  explained  and  submitted  to  the  jury,  and  which  I 
shall  now  undertake  to  consider. 

The  identity  of  the  dam  cannot  be  seriously  disputed; 
and  it  has  existed  so  long^  that  the  memory  of  man  run- 
neth not  to  the  contrary  thereof.  During  its  existence,  it 
must  have  been  repaired  either  by  one  or  both  of  the  pro- 
prietors of  the  adjacent  lands,  otherwise  it  would  have 
been,  by  this  time,  entirely  obliterated.  During  part  of 
the  time,  the  present  plaintiff  kept  it  in  repair,  and  regard- 
ed it  as  part  of  his  external  boundary ;  and  if  he  did  not 
claim  the  dam  itself,  he  certainly  claimed  to  it,  and  with 
reference  to  its  benefits  in  cultivating  his  land  on  the  river. 
And  until  a  few  years  since,  the  swamp  water  was  entirely 
stopped  by  this  dam,  and  was  drained  through  or  thrown 
back  on  defendant's  land.  Instead  of  running  as  it  had 
done  by  nature,  the  water  was  diverted  from  its  course  by 
this  dam,  and  the  canal  connected  with  it.  If  this  had 
been  done  all  that  time,  more  than  60  years,  exclusively 
for  the  benefit  of  the  defendant  and  those  under  whom  be 
claims,  would  it  not  have. given  them  a  perfect  right  of 
easement  resulting  from  such  a  state  of  things?  Could 
the  plaintiff^  after  such  a  lapse  of  time,  have  questioned 
their  prescriptive  rights  ?  Prescription  is  founded  on  the 
presumption  of  a  grant.  And  after  twenty  years,  the  law 
would  have  presumed  that  the  plaintiff  or  his  ancestors 
had  granted  to  the  swamp  planters  above,  the  right  of 
stopping  the  water  for  their  exclusive  benefit,  in  the  culti- 
vation of  their  rice  lands.  No  one  has  a  right  to  divert  a  ' 
stream  from  its  natural  current,   to  the  prejudice  of  those 
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who  own  lands  below.  But  where  it  has  been  done  by  a 
party  above  for  twenty  years,  his  original  wrong  has  ri- 
pened into  a  prescriptive  right.  Let  the  proposition  be  re- 
versed. Is  the  party  below  incapable  of  acquiring  a  right 
of  exemption  from  having  his  land  overflowed,  by  the  wa- 
ter's being  restored  to  its  natural  course  ?  This  is  what 
the  plaintiff  contends  for.  He  says,  for  more  than  forty 
years  he  has  accommodated  himself  to  a  state  of  things 
existing  by  mutual  consent,  or  brought  about  by  the  acts 
of  the  planters  above.  By  way  of  illustrating  his  posi- 
tion, suppose  that  in  consequence  of  the  dam  he  had  cut 
down  and  drained  the  land  lying  next  to  the  river,  and  had 
planted  it  in  some  crop  requiring  entirely  a  dry  culture — 
such  as  corn  or  cotton.  Would  the  defendant  have  a  right 
to  cut  his  dam  and  destroy  the  growing  crop?  For  all 
legal  purposes,  the  plaintiff  might,  under  such  circum- 
stances, have  regarded  his  land  as  though  the  water  had 
never  flowed  through  it.  Indeed,  I  think  he  would  hare 
as  much  right  to  enjoy  his  property  in  security,  as  if  he 
had  cultivated  dry  land  above ;  and  it  is  very  clear,  that 
where  one  has  land  lying  adjacent  to  a  stream,  and  a  pro- 
prietor below  dams  the  water  back  on  him,  the  former  has 
a  right  of  action  to  abate  the  nuisance. 

The  present  plaintiff  has  cultivated  his  land  on  the  river 
in  rice.  And  for  the  purpose  of  cultivating  such  a  crop 
with  security  and  advantage,  he  must  avail  himself  of  the 
flux  and  reflux  of  the  tide.  To  do  this  with  certainty,  he 
must  be  exempt  from  the  overflowing  of  the  water  which 
has  heretofore  been  obstructed  in  its  passage   by  the  dam. 

Having  come  to  the  conclusion  that  some  rights  were 
acquirable  by  Mr.  Middleton,  from  the  long  existence  of 
the  dam,  the  next  question  that  presents  itself  for  consid- 
eration is,  what  rights  of  his  were  determined*  by  the  for- 
mer recovery,  or  the  finding  of  the  jury  in  the  case  of 
Gregorie  against  Middleton  ?  That  was  a  special  action 
on  the  case,  the  great  object  of  which  was  to  assert  tind 
establish  Gregorie's  right  to  vent  the  back  water  in  the 
swamp,  through  Middleton*s  land.  A  .plat  of  survey 
representing  the  premises,  was  given  in  evidence.  Up- 
on that  plat,  the  original  run  of  the  water,  and  of  course 
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that  contended  for  in  the  case,  is  indicated  by  a  dotted 
line,  shaded  with  red ;  this  line  commences  at  the  dam, 
and  runs  thence  in  different  channels  to  the  river.  From 
this,  it  would  appear  that  Gregorie  wished  to  vent  the  wa- 
ter from  his  own  swamp  lands,  through  Middleton's  land. 

The  finding  of  the  jury  is  in  these  words,  "We  find  for 
the  defendant,  his  privileges  on  the  water  course."  What 
these  privileges  were,  in  fact,  does  not  appear  from  the 
verdict,  or  any  thing  on  the  record.  It  was,  however,  a 
finding  against  the  plaintiff,  his  right  to  vent  the  swamp 
water  through  the  land  of  the  then  defendant ;  and  it  was 
also  finding  for  the  defendant,  an  exemption  from  plaintiff's 
claim  of  right.  What  rights  or  privileges  the  jury  inten- 
ded to  affirm  to  the  plaintiff,  does  not  exactly  appear;  they 
can  only  be  inferred  from  the  nature  of  the  issue.  I  have 
little  doubt  it  was  the  intention  of  the  jury  to  say  that 
Middleton  had  a  right  to  flow  and  drain  his  rice  lands  by 
taking  advantage  of  the  tide,  without  the  interference  of 
Gregorie.  As  this  is  a  subject  of  some  controversy,  I  will 
not  undertake  to  pronounce  an  authoritative  judgment  on 
it.  Let  that,  as  well  as  all  the  other  questions  involved  in 
the  case,  be  considered,  and  determined  on  another  trial. 

Motion  granted. 

Richardson,  O'Neall,  Evans  and  Wardlaw,  JJ. 
concurred. 
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yf^  Position  of   old    comer 

[i  30  Water  oak  noted  on  plats  of  Geraedeau 
and  McPheraon 
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The  dam  in  dispute,  is  to  the  south 
of  the  line  (which  was  nin  by  E.  B. 
White,  surveyor,)  and  averages  9 
feet  in  distance  from  k. 
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ABATEMENT.  Vide  Pleading,  1. 
ACTION. 

1.  The  plaintiff 's  uncle,  having  no  children  himself)  on 
his  death  hed  was  anxious  to  hestow  some  bounty  on  the 
plaintiff,  at  the  time  an  infant  one  or  two  years  old,  and 
with  that  view  requested  his  father,  the  defendant's  intes- 
tate, to  take  charge  of  a  certain  fund  and  pay  it  over  to  the 
pkintifT  when  he  became  of  age.  The  father  undertook 
the  agency,  and  in  due  time  collected  the  fund,  and  put  it 
out  at  interest  for  the  benefit  of  the  plaintiff  Until  the 
time  of  his  death,  a  period  of  more  than  eighteen  years,  he 
held  or  had  coilOTH)f  the  fund  in  right  of  the  plaintiff,  and 
repeatedly  acknowledged  the  plaintiff's  right  to  it;  and 
during  that  time  no  demand  or  claim  was  ever  made  on 
him  for  the  fund  by  any  distributee,  creditor  or  representa- 
tive of  the  deceased  benefactor.  Held,  in  an  action  of  in- 
dehitatus  assumpsit  for  money  had  and  received  for  the  use 
of  the  plaintiff  by  the  defendant's  intestate,  that  the  plaintiff 
was  entitled  to  recover.     Mann  vs.  Mann.  - 123 

2.  The  defendants,  the  City  Council  of  Charleston,  passed 
an  illegfaJ  ordinance,  imposing  on  non-residents  a  higher 
price  lor  badges  for  laborers,  and  licenses  for  drays,  em- 
ployed within  the  city,  than  upon  residents.  The  plaintiff, 
for  some  years,  as  a  non- resident,  paid  the  increased  price, 
and  then  brought  this  action  to  recover  back  the  excess  so 
paid.  Held,  that  the  action  could  not  be  maintained.  Rob- 
inson  vs.  City  CoujiciL -. -. .^.-317 

3.  If  a  party  pay  money  voluntarily,  with  a  full  knowl- 
edge of  all  the  facts,  he  cannot  afterwards  recover  it  back, 
although  he  was  not  bound  to  pay  the  money,  and,  at  the 
time  he  paid  it,  was  ignorant  of  his  rights.* * lb* 

4.  Defendant,  in  consideration  of  a  negro,  assigned  to  the 
plaintiff  a  bond  and  mortgage  of  two  negroes,  and  in  the 
assignment  guaranteed  the  title.  The  title  of  the  mortga- 
goi  to  the  negroes  was  bad,  and  the  defendant  knew  it  was 
bad  before  the  a5signment.  Held,  that  the  plaintiff  could 
not  maintain  an  action  on  the  common  money  counts  without 
an  offer  to  return  the  bond  and  mortgage,  even  if  money, 
instead  of  a  negro,  had  been  paid  for  them ;  and  that  if  he 
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sought  to  recover  damages  for  a  deceitful  representation  not 
noticed  in  the  written  contract,  he  should  have  sued  in  case. 
Oakes  vs.  Shrewsberry. 410 

Vide  Corporation^  4.  Indebitattis  Assumpsit  Master  and 
Slave,  1,  3.     Vendors,  1,  2,  3. 

ACTION  ON  THE  CASE.  , 

1.  In  an  action  on  the  case  against  a  magistrate,  for  issu- 
ing a  warrant,  for  an  assault  and  hattery  committed  in 
another  State,  under  which  the  plaintiff  was  arrested  and 
imprisoned,  it  is  only  necessary  to  shew  that  the  defendant 
knew  the  fact,  when  he  issued  the  warrant,  that  the  offence 
was  committed  out  of  his  jurisdiction.  Want  of  malice 
or  corrupt  motive,  and  error  of  judgment  as  to  the  defend* 
ant's  jurisdiction  over  the  matter,  though  they  may  be  used 
in  mitigation  of  damages,  will  not  justify  the  defendant 
Miller  vs.  Grice - -. 27 

2.  Where  the  captain  of  a  boat  uses  a  slave  as  a  boat 
hand,  without  the  consent  of  his  master,  the  owners  of  the 
boat  will  be  liable  for  his  loss,  even  though  it  happened 
without  any  misconduct  or  negligence  on  the  part  of  the 

captain.     McDaniel  vs.  Emanuel 455 

Vide   Action,  4. 

ADMINISTRATION  BOND. 

1.  An  action  may  be  brought  on  an  administration  bond 
within  twenty  days  afler  a  decree  against  the  administrator 
is  made  by  the  ordinary.  I'he  mere  right  of  appeal  from 
the  ordmary  does  not  suspend  the  right  of  action  on  the 
bond.     Ordinary  vs.  Osborn 90 

2.  Where  a  decree  on  an  administrator's  accounts  was 
made  by  the  ordinary,  and  on  the  next  day  an  action  was 
commenced  on  the  administration  bond,  and  on  the  third  day 
afler  the  decree  the  ordinary  made  another  decree  by  consent, 
in  which  an  additional  sum  was  ascertained  to  be  due  by 
the  administrator — Held,  that  the  second  decree  was  in  the 
nature  of  an  amendment  of  the  first,  and  that  the  amount  of 
both  decrees  could  be  recovered  in  the  action  on  the  bond.,  -lb. 

3.  In  an  action  against  the  surety,  on  an  administration 
bond,  the  defendant  will  not  be  allowed  to  shew  that  the  de- 
cree in  equity  against  his  principal  was  fraudulently  obtain- 
ed, and  therefore  void  as  against  him :  Semble.     Ordinary 

vs.  Wallace — _ -- 460 

4.  In  such  an  action  the  surety  will  not  be  allowed  to 
shew  that  the  distributee,  for  whose  benefit  the  action  is 
brought,  had  appropriated  to  himself  a  portion  of  the  intes- 
tate's property,  to  one  third  of  which  the  administratrix,  the 
principal  of  the  defendant,  was  entitled,  and  claim  a  deduc- 
tion from  the  amount  of  the  decree,  for  the  share  of  the  ad- 
ministratrix in  the  properly  thus  appropriated. lb. 

Vide  Pleading^  5,  6. 
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ADMINISTRATION  OP  ASSETS.    Vide  Judgment,  4,  5. 

ADMINISTRATOR,     Vide  Administration  Bond,     Practice,  3. 

ADMISSION.     Vide  Lease, 

AFFIDAVIT  TO  HOLD  TO  BAIL    Vide  Bail,  I,  2. 

AGENT. 

1.  The  captain  of  a  boat  is  the  agent  of  the  owners,  and 
they  are  responsible  for  his  acts.     McDaniel  vs,  Emanuel.  A55 
Vide    Bail,  1,  2.     Limitations,  Statute  of,  2.     Master  and 
Slave,  3.     Sheriff,  1. 

AMENDMENT. 

1.  Plaintiff  in  sum.  pro.  will  not  be  permitted  to  amend 
his  process,  unless  by  consent,  after  the  evidence  has  been 
heard.      Wit  banks  vs.  Willis 108 

2.  A  plaintiff  will  not  be  permitted,  by  amendment,  to 
change  the  form  of  his  action lb. 

3.  After  a  case  has  gone  to  the  jury  and  evidence  has 
been  heard,  neither  party  will  be  permitted  to  amend  his 
pleadings,  nor  will  a  defendant  be  allowed  to  withdraw  his 

plea.     Reynolds  vs,  Quattlebum 140 

Vide  Administration  Bond,  2. 

APPEAL  FROM  ORDINARY. 

1.  Under  the  Ordinary's  Act  of  1839,  all  appeals  from 
ihe  Ordinary,  on  matters  of  account,  lie  to  the  court  of 
Equity ;  and  no  appeal,  on  such  matters,  can  be  heard  in 

the  Common  Pleas.     Clarke  vs.   West 314 

Vide   Administration  Bond,  2.     Ordinary,  4. 
ASSIGNEES  OF  JUDGMENTS,  150ND3  AND  NOTES. 

1.  The  assignee  of  an  execution  may,  in  his  own  name, 
without  styling  himself  assignee,  bring  an  action  against 
the  sheriff  for  money  collected  on  the  execution.  Alexanr 
der  vs.  Hancock 100 

2.  I'he  assignee  of  a  bond  is  not  compelled,  by  the  Act 
of  1796,  to  sue  thereon  in  his  own  name :  he  may  sue  in 

the  name  of  the  assignor.     Coachman  vs.  Hunt 450 

ASSIGNMENT.     Vide  Action,  4.     PHson  Bounds  Bond,  1,  2. 
ASSUMPSIT.     Vide  Action.     Guarantys     Indebitatus  Assump- 
sit.    Sheriff,  2. 
ATTACHMENT. 

1.  Where  the  service  of  an  attachment  is  illegal,  no  lien 

is  created  on  the  property.     Gardner  vs.  Hust, 60 1 

2.  Where  the  service  of  an  attachment  was  declared 
illegal  and  void,  and  the  defendant  in  the  attachment  after- 
wards confessed  judgment  thereon,  and  thereby  waived  the 
illegality  of  the  service,  held  that  such  waiver,  on  the  part 
of  the  defendant,  could  not  be  regarded  as  relating  back  to 
the  original  service,  so  as  to  defeat  the  lien  of  an  attachment 
regularly  served  in  the  mean  time . . • — lb. 
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ATTACHMENT  AGAINST  SHERIFFS. 

1.  Where  there  are  conflicting  claims  to  money  in  the 
sheriff's  hands,  the  coart  will  not  interfere  by  attachment, 
to  compel  him  to  pay  it  over  to  one  of  the  claimants. 
Cannady  vs.  Odum  ^  Matheny. 527 

2.  Where  the  trustee  of  a  married  woman  recovered 
judgment  on  a  npte  payable  to  himself  as  trustee,  and  the 
sheriff  collected  the  money,  the  court  refused  to  order  an 
attachment  to  compel  the  sheriff  to  pay  him  the  money,  it 
appearing  that  he  had  been  removed  by  the  Court  of  Equi- 
ty from  his  office  as  trustee,  and  another  appointed  in  his 

5 lace,  and  that  a  bill  for  account  was  pending  against  him. 
hown  vs.  Furze * 530 

3.  Attachment  will  not  be  granted  to  compel  a  sheriff  to 
pay  over  money,  unless  the  justice  and  necessity  of  such 
proceeding  be  clear • lb. 

AUCTION.    Vide  Vendors,  I,  2,  3,  4. 

AUCTIONEER. 

1.  An  auctioneer's  duty  is  to  sell ;  he  has  no  authority  to 
rescind  the  sale,  even  before  it  is  completed  by  the  payment 
of  the  purchase  money.     Boinest  vs.  Leignez. - 464 

AUNT.     Vide  Marriage. 

BAIL. 

1.  Where  a  plaintiff  resides  in  a  foreign  country,  an 
affidavit  made  by  his  agent  here,  that  he,  the  agent,  ^is  in* 
formed  and  believes"  that  the  defendant  is  indebted  to  the 
plaintiff,  dec.  is  sufficient  to  authorize  an  order  for  bail. 
Kerr  vs.  Phillips^.. _ 197 

2.  As  a  general  rule,  an  affidavit  to  hold  to  bail  must  be 
distinct  and  positive  in  stating  the  existence  of  the  debt  or 
other  cause  of  action.  Where,  however,  the  affidavit  is 
made  by  one  suing  in  the  right  of  another,  as  an  executor 
or  admmistrator,  the  assignee  of  a  bankrupt,  or  a  corporate 
officer  suing  for  a  debt  due  the  corporaion,  or  by  an  agent 
of  a  creditor  resident  abroad,  the  affidavit  need  not  state  tke 
existence  of  the  debt  in  terms  of  absolute  assertion,  but  will 
be  sufficient  if  it  distinctly  aver  the  belief  of  ihe  deponent  as 

to  its  existence.,-- Ih. 

3.  Where  a  defendant  has  been  arrested  and  held  to  bail, 
and  judgment  recovered  against  him,  he  cannot,  in  an  action 

on  the  judgment,  be  again  held  to  bail.     BaiiJc  vs.  Green.  .336 

4.  The  above  rule  applies,  even  though  the  bail  bond  in 

.  the  original  action  was  void ;  semble • lb. 

5.  Bail  may  surrender  their  principal  to  the  sheriff  at  any 
time  before  the  end  of  the  term  to  which  srrvice  of  effective 

Srocess  against  them  has  been  returned;  and  such  surren- 
er,  even  after  the  ca,  so.  has  been  returned  and  the  bail 
bond  assigned  to  the  plaintiff,  may  be  made  without  any 
previous  order  of  court;  though,  if  made  after  the  return 
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of  ca,  sa.,  an  order  is  necessary  to  confirm  it  and  give  it 
effect.     Glover  vs.  GomUlion .- 554 

BAILEE.     Vide  Trover^  2. 

BAILMENT. 

1.  The  owners  of  a  boat  are  not  liable  for  the  loss  of  a 
slave  employed  as  one  of  the  boat  hands,  unless  the  loss 
was  occasioned  by  the  wilful  misconduct  or  culpable  negli- 
gence of  the  captain.     McDaniel  vs.  Emanuel 455 

2.  The  Rail  Road  Company  hired  a  slave  from  the 
plaintiff,  to  work  on  their  road,  and  it  was  agreed  that  the 
slave  should  not  be  employed  on  the  cars  or  locomotives, 
but  that  he  might  be  carried  on  the  cars  or  locomotives, 
"from  any  one  place,  to  another  place  on  the  Rail  Road 
where  his  services  may  be  required."  The  slave,  with 
the  knowledge  of  the  conductor,  went  on  the  cars,  and 
was  carried  beyond  the  place  at  which  his  services  were 
that  day  required,  and  in  jumping  from  the  cars  while  they 
were  in  motion,  was  killed.  Held^  that  the  company  were 
liable  to  the  plaintiff  for  the  loss.  Duncan  vs.  Rail  Road 
Company. 613 

3.  If  the  hirer  of  a  slave  violates  his  contract,  by  using 
the  slave  in  a  way  different  from  that  for  which  he  was 
hired,  and  a  loss  occurs,  although  by  the  voluntary  act  of 

the  slave,  the  hirer  will  be  liable  therefor lb. 

Vide  Carriers.     Trover^  1,  2. 

BEAUFORT,  TOWN  COUNCIL  OF.      Vide  Town   Council 

of  Beaufort. 
BIGAMY.     Vide  Marriage. 
BILLL  OF  LADING.     Vide  Carriers,  3. 
BILL  OF  PARTICULARS. 

1.  The  bill  of  particulars  filed  with  the  declaration  is  no 

part  of  the  count.  A  variance,  therefore,  between  the  proof 

and  the  bill   of  particulars,  is  not  a  ground  for  non-suit. 

Vidal  vs.  Clarke _ - 359 

BILLS  OF  EXCHANGE  AND  PROMISSORY  NOTES. 

1.  The  indorser  of  a  note  past  due,  is  not  liable  until 
payment  has  been  demanded  of  the  maker  and  notice  of  re- 
fusal gi  ven  to  the  indorser.     Gray  vs.  Bell 67 

2.  What  is  reasonable  diligence  in  making  demand  and 
giving  notice,  where  a  note  is  past  due  when  indorsed,  must 
always  be  left  as  a  question  of  fact  to  the  jury lb. 

3.  The  above  rules  apply  as  well  to  notes  payable  to 
bearer,  as  to  notes  payable  to  order lb. 

4.  When  the  indorsements  on  a  note  are  all  in  blank, 
any  one  of  the  indorsers  may  sue  the  prior  parties,  striking 
out  all  the  indorsements  below  his  own  j  and  when  no  mala 
fides  is  imputed  to  his  possession,  he  is  not  required  to  prove 
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that  he  paid  the  note  when  he  took  it  back.     Aiken  vs. 
Cathcart 172 

5.  The  owner  of  a  note  payable  to  bearer,  may  bring 
an  action  on  it  in  the  name  of  a  person  having  no  interest 

in  it.     OBrienvs  Sauls - 332 

6.  The  Bank,  being  the  holder  of  a  note  indorsed  by 
the  defendant,  who  resided  in  Charleston  district,  about 
nine  or  ten  miles  from  the  city,  deposited  a  notice  of  dishon- 
or, directed  to  the  defendant  at  Charleston,  in  the  city  post 
office,  which  was  the  nef  rest  to  the  defendant,  and  that 
from  which  he  usually  received  his  letters.  Held^  that  the 
service  of  the  notice  was  sufficient.     Foster  vs.  Sineaih 338 

7.  As  a  general  rule,  where  the  parties  reside  in  the 
same  city  or  town,  notice  of  dishonor  must  be  personal, 
or  by  leaving  it  at  the  dwelling  house  or  place  of  business 
of  the  party,  if  absent ;  but  if  the  parties  reside  at  differ- 
ent places,  though  in  the  same  district  or  county,  notice 
sent  by  mail,  or  deposited  in  the  post  office,  may  be  suffi- 
cient  lb. 

8.  Where,  after  suit  brought  on  a  negotiable  note,  it  is 
lost,  the  plaintiff,  on  proof  of  the  existence  and  loss  of  the 
note,  may  recover  ;  semble.     Enston  vs,  Friday 427 

9.  Where,  after  suit  brought  on  a  negotiable  note,  it  is 
purchased  by  a  third  person,  the  suit  may,  with  the  con- 
sent of  the  plaintiff,  go  on  for  the  benefit  of  the  purchaser.. -lb. 

10.  Action  by  the  ordinary,  administrator  of  the  dere- 
lict estate  of  the  payee,  on  a  promissory  note  bearing  date 
the  3d  December,  1841.  It  was  proved  that  the  payee  died 
in  February,  and  the  maker  in  July,  1841.  Held  that, 
without  further  proof,  the  plaintiff  was  entitled  to  recover, 
and  that,  if  there  was  a  mistake  as  to  the  date,  and  it  was 
essential  to  the  defence,   the  aims  of  shewing  it  lay  on 

the  defendant.     Tawles  vs,  Williams 562 

1 1.  A  mercantile  partnership  is  liable  to  the  innocent 
indorsee  of  a  promissory  note,  signed  by  one  of  the  mem- 
bers in  the  name  of  the  firm,  without  the  knowledge  or 
consent  of  his  partner  :  although  the  note  was  giyen  for  a 
debt  unconnected  with  the  business  of  the  partnership. 

DuTican  vs.  Clark 587 

Vide  Discount^  4,  5.     Failure  of  Consideration.     Mort- 
gage^ 2.     Payment.     Surety^  2, 3,     Usury,  2. 

BOND.  Vide  Assignees  of  Judgments,  Bonds  and  Notes,  2. 
Administration  Bond,  Commissioner  in  Equity,  3.  Guar- 
dianship Bond.     Prison  Bounds  Bond.  Obligor. 

CANAL.     Vide  Indictment,  1,  3. 

CARRIERS. 

1.  The  owners  of  a  steamboat  employed  in  carrying 
goods  for  hire,  between  Charleston  and  Columbia,  are  com- 
mon carriers.     Swindler  vs.  HUliard  4*  Brooks 286 
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2.  A  common  carrier  may  limit  liis  liability  by  a  special 
contract-- ^ lb. 

3.  Defendants,  common  carriers  by  steamboat,  running 
between  Charleston  and  Columbia,  gave  to  the  plaintiffs, 
shippers  of  cotton,  bills  of  lading,  containing  the. following 
exceptioi^s:  1st  bill;  "  dangers  of  fire  and  navigation  only 
excepted/'  2nd  bill,  "  unavoidable  accidents  of  navigation 
and  fire  excepted."  The  cotton  was  burnt  on  board  the 
boat.  Held,  (1)  that  '*  dangers  of  fire,"  and  "  unavoidable 
accidents  of  fire,"  meant  the  same  thing  ;  and  (2)  that  the 
term  "  fire"  meant  any  fire,  and  was  not  restricted  to  fire 
originating  from  the  furnace  of  the  boat lb. 

4.  Common  carriers  cannot,  by  any  special  contract, 
exempt  themselves  from  liability  for  losses  arising  from  neg- 
ligence ;  and  where  th^re  is  a  special  acceptance,  the  onus 
of  shewing,  not  only  that  the  cause  of  the  loss  was  within 
the  terms  of  the  exception,  but  also,  that  there  was  no  neg-  ' 
ligence,  lies  on  the  carrier lb. 

CA,  SA.     Vide  Bail,  5.     Town  Council  of  Beaufort,  2.    Va- 
riance. 
CHALLENGE.     Vide  Practice,  6. 
CITY  COURT.     Vide  Jurisdiction,  4,  5. 
CLERK.    VideCo5/5.     Writ. 

COLOR  OF  TITLE. 

1.  What  is  a  sufficieYit  color  of  title,  so  as  to  give  a  party 
constructive  possession  of  the  whole  tract,  a  part  of  which 
he  holds  under  a  pedis  possessio.     Gourdin  vs.  Davis 481 

COMMISSIONER  IN  EQUITY. 

1.  Where  a  commissioner  in  equity,  after  he  had  resign- 
ed his  ofiice,  and  before  a  successor  had  been  appointed,  re- 
ceived money  on  a  bond  which  he  had  taken  as  commis- 
sioner— Held,  that  his  sureties  were  liable  for  the  money 
thus  received.     State  vs.  Bird 99 

2.  The  sureties  of  a  commissioner  in  equity  are  not  lia- 
ble for  interest  on  money  received  by  him  until  demand, 
whether  such  money  was  received  before  or  after  he  went 

out  of  ofllce ---lb. 

3.  Where  a  Commissioner  in  Equity  sues  on  a  bond 
payable  to  himself  or  his  predecessor,  he  is  not  bound  to 
shew  an  order  of  the  court  of  equity  authorizing  him  to 

sue  thereon.     Coachman  vs.  Hunt 450 

COMMISSIONERS  OF  PUBLIC  BUILDINGS. 

1.  Commissioners  of  Public  Buildings  have  the  power, 
under  the  Acts  of '27  and  *37,  to  raise  money  by  taxation, 
to  defray  the  expense  of  such  recording  in  the  district  of- 
fices, as  they  may  by  law  be  required  to  have  done.  State 

vs.  Commissione rs  Public  Buildings -..413 

2.  Although  it  may  be  within  the  power  of  the  court 
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to  order  the  commissioDers  to  have  the  papers,  in  the  sev* 
eral  offices,  of  a  date  prior  to  the  Acts  of '39  and  *40,  tran- 
scribed into  books,  on  the  plan  and  according  to  the  direc« 
tions  of  those  Acts,  yet  it  is  not  obligatory  on  the  court  to 
make  such  order;  and  before  such  order  can  be  made,  there 
should  be  a  special  report  of  the  Solicitor,  setting  forth  the 
state  and  condition  of  the  papers,  so  that  the  court  may  per- 
ceive die  necessity  for  having  the  recording  done lb. 

COMMISSIONERS  OF  ROADS.      Vide  Highway.      In- 
dictment^  4. 

COMMISSION    TO   EXAMINE    WITNESSES.      Vide 

Evidence,  6,  7.    Rule  of  Court. 
COMMISSIONS.     Vide  Guardianship  Bond,  1. 

CONDITION. 

1.  An  ascertained  liability  to  pay,  is  a  breach  of  a  condi- 
tion to  indemnify  and  save  harmless.  The  party  indem- 
nified may,  therefore,  sue  for  breach  of  the  condition  be- 
fore he  has  actually  sustained  any  loss.     Bellune  vs.  Wal. 

lace - — ,80 

Vide  Mortgage.  Prison  Bounds  Bond,  3.     Trover,  3. 

CONSIDERATION.    Yide  Guaranty, 

CONTRACT.     Yide  Bailment,  2j  3,   Carriers,  2,  3, 4.  Mas- 
ter and  slav0^  3.    Usury,  2,  3. 

CONTRACT  TO  PURCHASE  LAND. 

1.  The  defendant,  on  the  6th  December,  1841,  agreed, 
in  writing,  to  purchase  from  the  plaintiff  his  "farm  called 
the  cottage  portion  of  Magnolia  Farm,  for  the  sum  of  three 
thousand  dollars,  to  be  paid  as  follows,  viz :  fifteen  hundred 
dollars  to  paid  on  the  1st  of  January,  1842,  one  thousand 
dollars  in  twelve  months  after  that  date,  and  five  hundred 
dollars  in  eighteen  months  after  the  first  day  of  January, 
1842,  each  of  the  two  latter  sums  to  draw  interest  from 
the  above  stated  periods,  or  date  of  the  bond."  At  the  time 
the  agreement  was  made  the  premises  were  under  mort- 
gage, and  in  May,  1842,  they  were  sold  under  a  decree  of 
foreclosure  pronounced  against  the  plaintiff  in  January, 
1842.  Held,  that  the  plaintiff,  in  order  to  entitle  himself 
to  sue  and  recover  on  the  contract,  should  have  removed 
the  incumbrance  and  tendered  to  the  defendant  titles  to  the 
form.  Held  further,  that  it  was  inadmissible  to  shew  by 
parol  that  the  defendant  knew  of  the  mortgage,  and  that 
the  agreement  was  entered  into  with  a  view  to  raise  money 

to  pay  it  off     Tharin  vs.  Pickling 361 

2.  Where  a  party  contracts  to  purchase  land,  unless  he 
stipulates  for  less,  good  and  sufficient  titles  must  be  deliv- 
ered, or  tendered,  to  him,  before  he  can  be  compelled  to  pay 

the  purchase  money — - lb. 

Vide  Tenan%t  at  toill,  1. 
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CONVERSION.    Vide  Trtmtr,  6. 
COPARTNERSHIP. 

1.  A  mercantile  firm  may  purchase  real  estate  in  the 
name  of  the  firm,  and  the  property  so  purchased  may  be 
sold  by  the  sheriff  under  ^fi.  fa.  against  the  firm,    ilun- 

ter  vs.  Martin • 541 

2.  Where  articles  of  partnership,  under  seal,  provide  for 
a  dissolution  by  mutual  consent,  such  dissolution  may  be 
shewn  by  parol,  and  need  not  be  evidenced  by  writing 

under  seal.     Truesdell  vs.  Baker. 351 

Vide  Bills  of  Exchange  and  Promissory  NoteSy  11. 

COPY  DEED.  Vide  Evidence^  2,  20. 
CORPORATION. 

1.  Where  neither  the  charter  nor  by-laws  of  a  corpora- 
tion prescribe  any  particular  form  in  which  the  members 
may  resign  their  rights  of  membership  and  their  resigna- 
tion be  accepted,  such  resignation  and  acceptance  may  be 
implied  from  the  acts  of  the  parties.     State  vs.  Anther 245 

2.  The  acts  of  the  defendants,  members  of  a  religious 
Jewish  corporation,  were  given  in  evidence  to  prove  an  im- 
plied resignation  of  their  rights  of  membership.  In  reply, 
and  in  order  to  explain  their  acts  and  shew  that  they  did 
not  amount  to  a  resignation,  but  merely  to  a  temporary 
withdrawal  from  the  congregation,  the  defendants  ofifered 
to  prove  that  the  majority  had  made  alterations  in  the  es- 
tablished ritual  of  the  congregation,  and  had  changed  some 
important  articles  of  the  ancient  Jewish  faith.  This  testi- 
mony was  rejected  by  the  presiding  Judge.  Held^  that  it 
was  properly  rejected, ^ -..lb. 

3.  An  article  in  the  by-laws  of  a  religious  corporation 
provided  as  follows;  the  President  "shall  convene  the 
board  of  trustees  at  least  once  in  every  month,  and  may 
call  extra  meetings  whenever  in  his  opinion,  or  in  the  opin- 
ion of  three  members  of  that  body,  it  shall  be  deemed  ne- 
cessary for  the  interest  or  welfare  of  the  congreffation." 
Another  article  provided  that  a  majority  of  the  board  might 
admit  new  members.  The  President,  en  application  by 
four  members  of  the  board,  refused  to  call  a  meeting  thereof, 
after  which  a  majority  of  the  board  convened  without  such 
call,  after  giving  the  President  notice  of  the  time  and  place 
of  their  intended  meeting.  Held^  that  the  board  thus  con- 
vened had  no  power  to  elect  new  members  of  the  corpora- 
tion, and  that  all  their  acts  were  illegal  and  void lb. 

4.  An  action  may  be  maintained  by  a  corporation 
against  an  original  subscriber,  on  a  promise  made  before 
the  Act  of  incorporation,  if  it  be  shewn  that  he  recognised 
it  as  binding  after  the  incorporation.  Vestry  of  Christ 
Church  vs.  Simons .. 368 

5.  There  was  an  association  of  gentlemen,  of  whom  C 

82 
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D  was  one,  to  build  a  charch.  C  D  became  owner  of  one 
of  the  pews,  and  at  a  meeting  of  the  association,  a  resolu- 
tion, seconded  by  C  D,  was  adopted,  by  which  the  pews 
were  assessed  at  certain  sums.  Some  months  afler  the  res- 
olution was  adopted  the  association  was  incorporated.  For 
several  years  C  D  paid  the  assessments  on  his  pew,  and 
then  died.  After  his  death,  his  executors  refused  to  pay 
some  of  the  assessments.  Held,  that  C  D,  by  his  acts,  had 
recognised  the  resolution  as  ^ne  of  the  by-laws  of  the 
corporation,  and,  therefore,  that  he  was  bound  to  pay  the 
assessments lb- 

6.  The  question  reserved  whether  the  executors  were 
liable  for  assessments  which  accrued  after  the  death  of 
CD. _„-. lb. 

7.  The  usual  practice  is  to  prove  the  identity  of  a  corpo- 
rate seal  by  a  witness  acquainted  with  its  impression ;  but 
where  a  lease,  purporting  to  be  attested  by  the  Mayor  asd 
common  seal  of  the  corporation,  was,  without  objection, 
proved  by  the  subscribing  witness  to  have  been  executed 
by  the  Mayor;  Held,  that  there  was  evidence  to  lay  the 
case  before  the  jury,  and  that  their  verdict,  suppoiting  the 
lease,  could  not  be  disturbed.  Ci^y  Council  vs.  Moorhead 430 

8.  A  corporation  has  its  jilace  of  legal  residence  wher- 
ever its  corporate  business  is  done.     Cromwell -vs.  Insvr 

ranee  Company • 512 

Vide  Jurisdiction,  5.   Toxon  Council  of  Beaufort. 

COSTS. 

1.  The  7th  sec.  of  the  Act  of  1827,  providing  that  where 
separate  suits  are  brought  on  a  joint  and  several  note,  6lc. 
full  costs  shall  be  charged  on  only  one  of  the  cases,  and  one 
fourth  of  the  regular  costs  on  the  others,  is  not  in  any 
respect  repealed  by  the  Acts  of  1839  and  1840,  regula- 
ting the  fees  of  clerks  and  sherifis.  It  follows  that  where 
such  suits  are  brought,  full  costs  for  the  clerk  and  sheriflf, 
as  well  as  the  attorney,^ian  be  charged  only  in  one  case;  in 
the  others  they  are  entitled  to  but  one  fourth  of  the  regular 

costs.     Arledgevs.  Ford 58 

Vide  Practice,  3,  4. 

CRIMINAL  LAW.     Vi^e  Forgery,    Indictment    Jurtsdio- 
tion,  6. 

DAMAGES.     Vide  New  Trial,  4, 5,  6.    Vendors,  3. 

DECLARATION.     Vide  Bill  of  Particulars. 

DECLARATIONS.     Vide  Evidence,  4, 5,  12,  13,  14, 15,  16, 
23,  24. 

DECREE  IN  ECIUITY.     Vide  Administration  Bond,  3,  4. 

DEED.     Vide  Evidence,  1,  2,  8, 9,  1 1.     Sheriff's  Deed. 

DEFAULT  OF  ROAD  DUTY.    Vide  Limitations,  Stai- 
uU  of,  3. 
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DESCRIPTION.     Vide  Levy.    Qmntity.    Sheriff's  Deed. 
Sheriffs  sale  of  Land,  2,  3,  4,  5. 

DISCONTINUANCE. 

1.  Plaintiff  sued  two  of  five  joint  and  several  obligors  ; 
Held^  that  he  might  discontinue  as  to  one,  in  order  to 
make  his  proceedings  regular  against  the  other.  Bomar 
vs.  Williams  and   Gentry 12 

DISCOUNT. 

1.  A  covenant  to  give  thirty  dollars  as  rent,  to  be  paid 
in  splitting  rails,  repairing  fences,  &c.  is  a  legitimate  sub- 
ject of  discou  nt.     Whisenant  vs.  Towers - 110 

2.  Plaintiff  agreed  to  sell  to  defendant  a  parcel  of  land  at 
%7  per  acre.  A  survey  was  made  to  ascertain  the  quanti- 
ty, and  it  was  reported  to  be  85  acres,  but  some  doubts  were 
entertained  as  to  the  correctness  of  the  survey,  and  the  par- 
ties agreed  that  anjr  error  should  be  afterwards  corrected. 
A  conveyance,  with  the  usual  warranty,  describing  the 
land  correctly  by  its  metes  and  bounds,  and  as  containing  85 
acres  more  or  less,  was  made,  and  sealed  notes  given  to  the 
plaintiff  for  the  purchase  money.  It  was  afterwards  ascer- 
tained the  t  the  true  quantity  of  the  parcel  of  land  was  73 
acres.  Held^  in  an  action  on  the  notes,  that  under  the 
discount  law  of  this  State,  the  defendant  was  entitled  to  a 
deduction  for  12  acres.     Abercromhie  vs.  Owings 127 

3.  In  an  action  at  law  on  a  note  or  bond  given  for  the 
purchase  money  of  land,  the  purchaser  may,  by  way  of 
discount,  deduct  from  the  price  agreed  on  any  equitable  de- 
mand ho  may  have  against  the  seller,  growing  out  of  any 
mistake  or  misrepresentation,  whether  fraudulent  or  not, 

in  reference  to  the  quality  or  quantity  of  the  land lb. 

4..  In  an  action  by  the  holder  of  a  note,  can  a  demand 

against  the  payee,  which  does  not  grow  out  of  the  same 

transaction,  and  is  in  no  way  connected   with   the  note,   be 

set  up  as  a  defence  to  the  action  ?  qtiare.     McAlpin  vs. 

Wingard  ^  Muller . 647 

5.  An  independent  demand  which  the  makers  have 
against  the  payee,  but  which  is  not  due  at  the  time  the  note 
is  transferred,  cannot  be  set  up  as  a  discount  in  an  action  by 

the  holder. lb. 

Vide  Failure  of  Consideration.    Warranty ^  1. 
DISTRESS  FOR  RENT.     Vide  Pleading,  7. 

DOWER. 

1.  L-  S.  after  judgment  had  been  obtained  a^nst  him, 
sold  a  tract  of  land  to  C.  D.  and  died.  Proceedings  were 
instituted  by  his  widow  to  recover  her  dower  in  the  land. 
The  commissioners  assessed  a  sum  of  money  in  lieu  of  dow- 
er, on  which  assessment  judgment  was  entered  against  C.  . 
D.  Under  this  judgment  the  land  was  sold  and  purchased 
byC.  D.  who  sold  to  the  defendant.    Afterwards,  the  land 
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was  sold  under  the  judgment  against  J.  S.  and  purchased 
by  the  plaintiflf!  Heldj  that  the  plaintiff  was  entitled  to 
recover  the  land  from  the  defendant     Bauskttt  vi.  Smiths  .  164 

ELECTION.     Vide  Sheriff's  Election. 

EMANCIPATION.    Vide  Trover,  4. 

ESTOPPEL. 

1.  In  trespass  to  try  titles,  a  defendant  cannot  set  up  a 
paramount  title  in  another,  to  defeat  tne  purchaser,  at  sher- 
iff 's  sale,  of  his  own  title.     McElwee  vs.  Beason 2B 

2*  A  judgment  fairly  rendered  upon  a  matter  directly 
in  issue  estops  either  party  from  ever  ailer wards  bringing 
the  same  matter  into  controversy  again.  Davis  vs.  Mur- 
phy  560 

3.  Plaintiff  made  a  pirtial  payment  on  a  note  which 
defendant  held  against  him.  Defendant  failed  to  indorse 
the  payment  as  a  credit  on  the  note,  and  afterwards  sued 
the  plaintiff,  and  no  appearance  being  entered,  recovered 
judgment  against  him,  on  the  clerk's  assessment,  for  the 
full  amount  of  the  note.  Held,  that  the  plaintiff  was  estop- 
ped by  the  judgment  from  afler wards  suing  the  defendant 

.  tor  the  amount  paid  onthenote . lb. 

Vide  Trespass  to  try  Title, 

EVIDENCE. 

1.  In  a  civil  action,  a  witness,  if  not  interested,  is  com- 
petent to  impeach  his  own  conveyance,  on  the  ground  of 
fraud  or  forgery.     Schroter  vs.  Holly 15 

2.  Under  the  30th  section  of  the  Act  of  1731,  3  Stat.  303, 
the  copy  in  the  register's  office  of  a  deed  of  land,  is  good 
evidence,  on  proof  of  the  loss  of  the  original,  and  the  subscri- 
bing witnesses  need  not  be  examined.  McLeod  vs,  Rogers 
a/nd  Gardner 19 

3.  The  court  may  in  its  discretion  peripit  a  witness  to 
return  to  the  stand  and  testify  after  a  case  has  been  submit- 
ted to  the  jury  and  they  have  been  addressed  by  counsel 
Colclough  vs,  Rhodus 76 

4.  Where  a  party's  act  is  given  in  evidence  as  raising  a 
presumption  unfavorable  to  his  rights,  he  may  shew  that 
he  did  the  act  in  consequence  of  a  negro's  declarations, 
and,  by  way  of  explaining  the  act,  shew  what  those  decla- 
rations were.     P arris  vs.  Jenkins 106 

5.  The  declarations  of  a  negro  may  be  given  in  evidence, 
when  they  constitute  a  part  of  the  res  gesta lb. 

6.  Where  a  new  trial  is  granted,  evidence,  taken  by 
commission  and  produced  on  the  former  trial,  may  be  used 
on  the  new  trial,  whether  it  has,  in  the  mean  time,  been 
kept  by  the  clerk  or  the  attorney.     Pulaski,  Jacks  4*  Co. 

w.  Ward  ^  Co. 119 

7.  Where  parties  join  in  a  commission  to  take  the  ex- 
amination of  wiuiesses,  either  party  may  use  it  on  the  trial 
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One  party,  therefore,  cannot  withdraw  his  cross  interroga- 
tories and  the  answers  thereto,  if  the  other  party  desires  to 
use  them lb. 

8.  Parol  evidence  of  the  contents  of  a  deed  cannot  be 
given  until  the  loss  of  the  deed  has  been  proved.  Reynolds 

vs.  QtuLttlebum 140 

9.  Where  the  presiding  Judge  is  satisfied  that  a  deed  is 
in  court  in  the  possession  of  one  party,  and  that  it  is  so  is 
not  denied,  the  adverse  party  may  give  evidence  of  its  con- 
tents, upon  giving  notice  to  produce  it  during  the  trial lb. 

10.  In  questioils  of  fraud  great  latitude  is  allowed  in 
the  adduction  of  evidence,  and  nothing  should  be  excluded 
which  does  not  clearly  appear  to  the  court  to  be  irrelevant 
Gist  vs.  McJmUdn 154 

11.  Parol  evidence  of  the  contents  of  a  deed  in  the  pos- 
session of  the  opposite  party  is  inadmissible  without  notice 
to  produce  the  original.  Where,  however,  the  deed  relates 
to  collateral  circumstances,  and  an  inference  is  deducible 
from  the  existence  and  execution  of  the  deed  and  not  from 
its  contents,  parol  evidence  is  admissible  without  such 
notice lb. 

12.  The  declarations  of  the  vendor  of  personal  property, 
made  before  the  sale,  are  competent  evidence  against  his 
vendee.    Land  vs.  Lee 168 

13.  The  declarations  of  a  party  cannot  be  introduced 
in  evidence  to  rebut  admissions  made  by  him  at  a  different 
time.     Davis  vs.  Kirksey 176 

14.  With  a  view  to  discredit  a  witness  for  the  defendant, 
he  was  asked  on  his  cross  examination  by  the  plaintiff 
whether  he  had  not  made  contrary  declarations,  which  he 
denied.  The  plaintiff  in  his  evidence  in  reply,  proved  con- 
tradictory declarations  made  by  the  witness.  Afler  the 
plaintiff's  evidence  in  reply  was  closed,  the  defendant  offer- 
ed to  prove  consistent  declarations  of  the  witness  made  at 
another  time.  This  testimony  was  rejected  by  the  presi- 
ding Judge.    Held^  that  it  whs  properly  rejected lb. 

15.  On  the  trial  of  a  suggestion,  on  appeal  from  the  Or- 
dinary, to  set  up  a  lost  or  destroyed  will,  the  declarations 
of  the  supposed  testator,  that  he  had  no  will,  or  that  he  had 
destroyed  his  will,  are  competent  evidence  for  the  defend- 
ants.    Durantvs.  Ashmore i. 184 

16.  The  declarations  of  the  plaintiffs  in  such  suggestion, 
that  they  did  not  believe  that  the  deceased  left  a  will,  are 
also  competent  evidence  for  the  defendants lb. 

17.  On  the  trial  of  such  a  suggestion,  a  subscribing 
witness  to  the  will,  who  was  named  as  one  of  its  executors, 
but  who  had  renounced  his  executorship,  is  a  competent 
witness  to  prove  the  contents  of  the  will,  and,  perhaps,  to 
prove  the  execution lb. 

18.  In  an  action  against  an  administrator,  in  order  to 
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make  a  married  woman,  who  was  one  of  the  distributees  of 
the  intestate,  and  her  husband,  competent  witnesses  for  the 
defendant,  they  executed  a  joint  release  to  the  defendant  of 
her  share  in  the  estate  and  of  all  liability  to  account  Held^ 
that  the  release  was  sufficient  to  render  them  competent 
Sheer  vs.  Austin 330 

19.  Where  two  instruments  of  writing  relating  to  the 
same  matter,  are  written  at  the  same  time  and  on  the  same 
piece  of  paper,  if  one  is  offered  in  evidence  against  a  party, 
he  has  a  right  to  insist  that  the  other  shall  be  considered 

as  evidence  also.     Cordray  vs.  Mordecai 518 

20.  Under  the  30th  section  of  the  Act  of  1731,  3  Stat. 
303,  the  office  copy  of  a  deed  duly  recorded  may  be  given 
in  evidence,  on  proof  of  the  loss  of  the  original,  whhout 
proof  of  its  existence  and  execution.  Darby  vs.  Huff- 
man  532 

21.  Trespass  to  try  titles.  The  land  in  dispute  was 
granted  to  one  Thomas  Adams.  The  plaintiff  claimed  un- 
der a  conveyance  from  one  who  was  called  Sandhill  Thom- 
as Adams.  The  defendant  contended  that  the  true  grantee 
was  Edgefield  Thomas  Adams,  who  was  dead.  Held,  that 
a  brother  of  Edgefield  Thomas  Adams,  who,  as  one  of  his 
heirs  at  law,  was  entitled  to  a  portion  of  the  land,  was  a 
competent  witness  for  the  defendant  to  prove  that  he,  jE^^^c- 
field  Thomas  Adams,  was  the  true  grantee.  Smith  vs.  As- 
bill - 546 

22.  A  witness  is  not  incompetent,  unless  he  has  a  direct 
interest  in  the  result  of  the  suit,  or  an  interest  in  the  verdict 

as  an  instrument  of  evidence lb. 

23.  In  an  action  for  slander,  contained  in  letters  written 
to  a  lady  to  whom  the  plaintiff  was  engaged  to  be  married, 
held,  that  it  was  incompetent  to  shew  by  the  declarations  of 
the  lady,  that  the  engagement  had  been  broken  off  on 
account  of  the  charges  contained  in  the  letters.  Walker  vs. 
Meetze 570 

24.  Where  one  party  gave  in  evidence  the  declarations  of 
a  free  negro,  held,  that  the  other  party  might  give  in  evi- 
dence his  declarations  at  another  time,  to  discredit  his  tes- 
timony.    Morgan  vs.  Livingston 573 

Vide  Bills  of  Exchange  and  Promissory  notes,  8.  Car- 
riers, 4.  Contract  to  purchase  land,  1.  Copartnership,  2: 
Corporation,  1,  2,  5,  7.  Forgery,  I.  Crrant.  Lease.  New 
Trial,  1,  3.   Owners  of  Vessels,  1,4.  Payment.  Pleading, 

2.  Prison  Bounds  Bond,  1.  Rule  of  Court  Satisfaction^ 
2.  Sheriff's  sale  of  land,  2,  3, 4,  5.  Slander,  3,  8,  9,  10. 
Summary  Process.  Usury,  1.  Vendors,  3.  Warranty,  2, 
6.   Wills  and  Testaments. 

EXCESSIVE  DAMAGES.     Vide  New  Trial,  4,  5, 6. 

EXECUTORS  AND  ADMINISTRATORS.  Vide  Ad- 
ministration Bond,  Judgment,  4,  5.   Practice^  3. 
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FAILURE  OF  CONSIDERATION. 

1 .  The  defendant  purchased  land,  giving  for  the  pur- 
chase money  two  unnegotiable  notes,  both  of  which  were 
afterwards,  but  at  different  times,  assigned  by  the  payee. 
There  was  a  partial  failure  of  the  consideration  for  which 
the  notes  were  given,  but  not  equal  in  amount  to  the  note 
first  assigned.  Held,  that  the  defendant  was  bound  to  pay 
the  note  first  assigned,  and  could  only  avail  himself  of  his 
defence  in  a  suit  on  the  other  note.  Ellison  vs.  McCul- 
lough 170 

2.  If  both  notes  had  remained  in  the  hands  of  the  payee, 
or  had  been  assigned  at  the  same  time,  the  note  first  brought 

to  trial  would,  in  Zai^7,  have  had  preference;  semble lb. 

Vide  Discount^  2,  3.   Rescission  of  Contract,  1. 
FEME  COVERT.     Vide  Surety,  2.    • 
FL  FA,     Vide  Copartnership,  1.   Money.  Resulting  Trust. 
FORBEARANCE  TO  SUE.     Vide  Guaranty: 

FORGERY. 

1.  On  the  trial  of  an  indictment  for  uttering  and  publishing 
as  true  a  forged  bank  bill,  to  prove  the  scienter  it  is  admissi- 
ble to  shew  that  the  prisoner  had  passed  other  forged  bills  for 
which  indictments  were  pending  against  him.     State  vs. 

Williams.,. 418 

2.  The  prisoner  was  convicted  of  utterinp  and  publish- 
ing as  true  a  forged  bill,  which  ofience,  at  the  t  me  of  the 
conviction,  was  punishable  with  death.  He  appealed,  and 
pending  the  appeal  an  Act  was  passed  abolishing  the  pun- 
ishment of  death  in  such  cases,  and  providing  that  in  lieu 
thereof,  "the  person  convicted"  shall  be  whipped,  impris- 
oned and  fined.  Held,  that  sentence  of  death  coujd  not  be 
pronounced  against  the  prisoner,  but  that  judgment  for  the 

lesser  punishment  should  be  passed IK 

Vide  Evidence,  1. 

FRAUD.  Yide Administration  Bond,  4.  Evidence,  1,  10.  In- 
fant, I.  Judgment,  3.  Rescission  of  Contract,  1.  Result- 
ing Trust.  Surety,  3. 

FRAUDS,  STATUTE  OF.     Vide  Sheriff's  sale  of  land,  1. 

GENERAL  ISSUE,     Vide  Pleading,  4,  7,  8. 

GRANT.  ' 

1.  A  continuous  adverse  possession  of  land  for  twenty 
years  by  different  persons  and  at  difierent  times,  is  sufficient 
to  raise'the  presumption  of  a  grant  McLeod  vs.  Rogers 
and  Gardner ...19 

2.  The  mere  fact  that  a  grant  was  taken  out  within  the 
twenty  years  by  a  party  not  in  possession  of  the  land,  is  not 
per  se  sufliicient  to  rebut  the  presumption  of  a  prior  grant, 

arising  from  a  continuous  possession  for  twenty  years lb. 

Vide  Limitations,  Statute  of,  4. 
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GUARANTY. 

1.  Forbearance  to  sue  is  a  sufficient  consideration  to 
support  a  promise  to  guarantee  the  debt  of  another;  and  it 
is  not  necessary  that,  at  the  time  of  the  promise,  there 
should  be  an  express  stipulation  by  the  creditor  to  forbear 
for  a  definite  time ;  but  if  there  be  an  understanding,  gene- 
rally, that  the  debtor  shall  be  indulged,  and  there  be  an 
actual  forbearance  for  a  reasonable  time,  it  will  be  suffi- 
cient    Thomas  vs.  Croft 113 

2.  On  such  a  guaranty  no  cause  of  action  accrues,  and, 
consequently,  the  statute  of  limitations  does  not  begin  to 
run,  until  there  has  been  forbearance  for  a  reasonable  time..  .lb. 

GUARDIANSHIP  BOND. 

1.  The  surety  to  a  guardianship  bond  will  not  be  al- 
lowed to  shew  that  his  principal  was  entitled  to  commis- 
sions which  were  not  allowed  him  in  the  decree:  semble. 
Dacant  vs.  Webb 379 

2.  Circumstances  of  supposed  laches  held  not  to  raise 

the  presumption  that  a  guardianship  bond  bad  been  paid. lb. 

Vide  Pleading,  5,  6.     Surety,  1.     Trover,  3. 

HIGHWAY. 

1.  The  road  leading  from  Broad  River  Bridge  to  New- 
berry Court  House  is  a  public  road,  and  under  the  jurisdic- 
tion of  the  commissioners  of  roads.     State  vs,  Huffman 617 

Vide  Indictment,  4. 

HIRER     Vide  Bailment,  3.     Traver,  1,  2. 

IMPLIED  WARRANTY.     Vide  Warranty,  8. 

INDEBITATUS  ASSUMPSIT. 

1.  Indebitatus  assumpsit  for  money  bad  and  received 
will  not  lie  on  a  mere  liability  arising  from  an  official  act ; 
to  sustain  it,  there  must  be  money  in  the  bands  of  the  de- 
fendant to  which  the  plaintiff  has  an  instant  right.     Mad- 

dox  vs.  Kennedy 1 102 

Vide  Action,  1.     Sheriff,  2. 

INDICTMENT. 

1.  In  an  indictment  under  the  1 4th  sec.  of  the  Act  of 
1823,  for  breaking  a  waste  wier  of  the  Rocky  Mount  Ca- 
nal, it  is  not  necessary  to  allege  who  was  intended  to  be 
injured  by  the  acts  done  by  the  defendant ;  nor  under  whose 
care  the  canal  was ;  nor  that  the  forfeiture  incurred  by  the 
acts  done  was  above  twelve  dollars.     State  vs.  Doig. 179 

2.  The  Act  provides  "if  any  person  shall  wilfully  and 
maliciously  break  any  waste  wier,  he  shall,  on  conviction," 
&c.  Held  that  any  wilful  breaking  without  just  cause  or 
excuse  was  within  the  meaning  of  the  Act.---* lb. 

3.  A  person  may  be  indicted  for  injuring  a  waste  wier 
of  the  Rocky  Mount  Canal,  though  the  use  of  the  canal 
had  been  abandoned lb. 
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4.  Where  earth, and  gravel  had  been  for  ten  years  taken 
from  the  same  place  near  a  highway  for  the  repair  of 
the  road,  it  was  held  that  it  might  be  presumed  that  it  had 
been  set  apart  for  that  purpose,  by  the  commissioner  in 
charge  of  the  road ;  and,  therefore,  that  the  overseer  might 
use  it  for  the  repair  of  the  road  without  the  presence  or 
express  directions  of  the  commissioner ;  and  that  for  ob- 
structing the  overseer  in  the  attempt  so  to  use  it  an  in- 
dictment would  lie  under  the  i6th  sec.  of  the  Act  of  1825. 

State  vs.  Huffman -..  - • • 617 

Vide  Forgery.  Jurisdiction,  6. 
INFANT. 

1.  If  the  property  of  an  infant  be  sold  by  another  per- 
son, and  the  infant,  knowing  of  the  sale,  neglect  to  state 
his  title  to  the  purchaser,  he  may,  notwithstanding  such 
neglect,  sue  for,  and  recover,  the  property  from  the  pur- 
chaser ;  for  the  law  presumes  an  mfant  to  be  incapable  of 
understanding  or  protecting  his  rights.     Norris  vs,  Wait.Ai8 

2.  Acts  done  .by  the  infant,  after  arriving  at  full  age, 
will  not  raise  an  implied  affirmation  of  such  a  sale,  un- 
less it  be  made  clearly  to  appear  that  he  has  received  an 
equivalent,  either  in  money  or  property,  for  the  property 
sold — J .lb, 

3.  A  judgment  irregularly  obtained  afi^ainst  an  infant, 
may  be  set  aside  afler  he  has  attained  full  age,  on  motion 
and  rule  ^  and  the  fact  of  infancy  must  be  tried  per  paisj 
and  not  by  inspection.     Haigler  vs.  Way ^.  .324 

4.  AJudgment  against  an  infant,  who  has  not  appeared 

by  guardian,  is  erroneous ^Ib. 

5.  The  court  is  not  bound,  afler  the  infant  has  attained 
full  age,  to  set  aside  such  a  judgment,  on  the  mere  fact  that 
he  was  an  infant  when  it  was  obtained,  but  may  consider 
lapse  of  time,  the  conduct  oC  the  defendant,  and  other  cir- 
cumstances, as  havin?  confirmed  the  judgment,  or  rendered 

the  interference  of  the  court  improper ;  semble.^ Ib^ 

6.  The  proper  practice  in  such  cases  seems  to  be,  on 
affidavit  of  the  defendant's  infancy,  to  order  a  rule  to  shew 
cause,  on  the  return  of  which  the  judgment  may  be  set 
aside,  or  an  issue  made  up  to  try  the  fact  of  infancy,  or 
such  other  material  fact  as  the  case  may  present .lb 

INSOLVENT  DEBTORS. 

1.  A  defendant  arrested  under  a  ca.  sa.  issued  for  dam- 
ages recovered  in  an  action  of  trespass  quare  clausum 
fregity  is  entitled  to  the  benefit  of  the  prison  bounds  Act 
Smith  and  Blair  vs.  Hogg 86 

2.  The  terms  '^  damages  done  to  the  freehold''  in  the 
8th  section  of  the  insolvent  debtors  Act,  4  Stat  91,  mean 
damages  in  the  nature  of  waste,  committed  by  a  tenant  for 
life,  to  the  injury  of  the  reversioner  or  remainderman-— a. -lb. 

83 
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3.  In  computing  the  time,  (forty  days)  within  which 
a  schedule  should  be  filed  under  the  prison  bounds  Act, 
the  day  of  the  date  of  the  bond  must  be  excluded.  McEl- 
weevs»  White . • 95 

4.  Where  a  schedule  is  filed  after  the  expiration  of  the 
forty  days,  and  the  prisoner  is  discharged  by  the  clerk 
witnout  opposition,  the  plaintiff  may  nevertheless  sue  and 
recover  for  the  breach  in  not  rendering  a  schedule  within 

the  proper  time-^ - - lb. 

5.  A  discharge  imder  the  prison  bounds  Act  is  only 
conclusive  of  matters  put  in  issue  at  the  time  it  was  gran- 
ted  - Ib- 

6.  Where  a  prisoner's  discharge  under  the  insolvent 
debtors'  or  prison  bounds  Act  is  opposed,  and  a  sugges- 
tion containmg  several  specifications  filed,  the  jury  should 
find  a  verdict  on  each  specification  ;  and  where  the  specifi- 
cations charge  offences  of  different  kinds,  and  the  verdict  is 
guilty  generally,  a  new  trial  will,  it  seems,  be  granted. 

Htdlty  dp  Street  vs,  Jordan . 453 

Vide  Prison  Bounds  Bond, 

INSURANCE  COMPANY.  Vide  Jurisdiction,  6. 
INTEREST.     Vide  Commissioner  in  Equity^  2.   Trover^  1. 

INTESTATES'  ESTATES. 

1.  Under  our  Act  of  distributions,  5  Stat  162,  the  chil- 
dren of  a  predeceased  brother  of  the  half  blood  are  not  en- 
titled to  share  the  estate  with  brothers  of  the  half  blood. 
They  can  only  come  in  as  next  of  kin  under  the  7th  sec. 
of  the  Act.     £x  parte  Mays -- 61 

JOINT  TENANTS.     Vide  Ordinary,  1. 

JUDGMENT. 

1.  A  judgment  will  not  be  set  aside  on  motion,  without 
notice  to  the  plaintiff  or  his  representatives.  Ingram  vs, 
Belk. ; Ill 

2.  A  judgment  cannot  be  set  aside  before  a  Judge  at 
chambers,  or  before  a  Judge  sitting  in  any  other  court  than 
the  court  of  the  district  in  which  the  judgment  was  render- 
ed  lb. 

3.  The  defendant  purchased  from  the  plaintiff  a  judg- 
ment against  C  D,  and  gave  his  bonds  for  the  purchase 
money.  Held,  in  an  action  on  the  bonds,  that  the  defen- 
dant might  shew  that  the  judgment  had  been  fraudulently 
confessed,  and  was  therefore  void  as  against  the  creditors 
of  C  D,  and  that  the  defendant  had  been  deceived  and  in- 
jured by  the  false  and  fraudulent  representations  of  the 
plaintiiT,  that  the  judgment  was  valid  and  boTvaJide.  Col- 
burn  vs.  Mathews 386 

4.  Where  a  defendant  dies  after  damages  have  been 
assessed,  or  a  verdict  rendered,  against  him.  a  judgment 
entered  on  the  assessment,  or  veraict,  after  Jus  death,  and 
before  the  end  of  the  vacation  next  ensuing,  is  entitled  to 
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rank  as  a  judgment  in  the  administration  of  his  assets. 
Mills  vs.   Jones 393 

5.  Would  a  judgment  on  a  verdict  entered  under  17  Car. 
2,  c.  8,  after  the  first  vacation,  be  entitled  to  such  prefer- 
ence? qu€tre - lb. 

Vide  Bail^  3,,  4.     Estoppelj  2,  3.     Infant^  3,  4,  5.     Juris- 
diction^  1,  3,   7.     Ordinary^  2,  3.      Pleading^  1,  2,   3. 
Writ,  2. 
JURISDICTION. 

1.  Where,  in  the  Common  Pleas,  the  jury,  in  a  matter  of 
contract,  find  for  the  plaintiff  twenty  doUars,  or  any  less 
sum,  judgment  cannot  be  rendered  for  the  plaintiff,  unless 
the  demand  was  reduced  to  or  below  twenty  dollars  by  dis- 
count, or  payments  made  afler  the  action  was  commenced. 
Vaughan  vs.  Cade 49 

2.  Where  in  such  a  matter  the  plaintiff  does  not  prove 
himself  entitled  to  more  than  twenty  dollars,  or  the  defen- 
dant reduces  the  demand  to  or  below  that  sum,  by  proof  of 
payments  made  before  the  action  was  commenced,  there 
should  either  be  a  non-suit  or  a  verdict  should  be  rendered 

for  the  defendant;  semble - . lb. 

3.  Where,  however,  the  verdict  is  for  the  plaintiff,  the 
court  cannot  afterwards  grant  a  non-suit,  or,  it  seems,  arrest 
the  judgment,  though  it  will  order  the  proceedings  to  be 
staved,  and  might,  on  proper  application,  order  judgment 

to  be  entered  for  the  defendant,  as  on  a  verdict  in  his  /avor..  .lb. 

4.  A  planter  who  spends,  as  a  guest  and  at  the  house  of 
a  friend,  four  months  every  summer  in  the  City  of  Charles- 
ton, is  a  resident  of  the  citv,  within  the  meaning  of  the  Acts 
declaring  what  classes  of  persons  shall  be  subject  to  the 
jurisdiction  of  the  city  court.     Bartlett  vs.  Brisbane 489 

5.  An  incorporated  insurance  company,  having  its  office 
and  doing  business  in  the  City  of  Charleston,  is  subject  to 
the  jurisdiction  of  the  City  Court,  and  may  be  sued  therein. 
Cromwell  vs.  Insurance  Company 512 

6.  The  presiding  Judge  for  Edgefield,  at  Fall   Term, 

1845,  ordered  an  extra  court  for  that  district,  to  be  holden 
on  the  4th  Monday  in  February,  1846.  The  Legisla- 
ture, in  December,  1845,  extended  the  judicial  term  for 
Edgefield  to  two  weeks  instead  of  one,  but  omitted  to  pro- 
vide for  juries  for  the  second  week  of  the  next  Spring  term. 
In  January,  1846,  the  Judge  who  had  ordered  the  extra 
court,  made  an  order  at  chambers,  postponing  it  to  the  sec^ 
ond  Monday  in  March,  which  was  the  second  week  of  the 
extended  regular  term.  The  jurors  for  the  extra  court  had 
been  summoned,  and  the  sheriff,  afler  the  order  was  made, 
notified  them  to  attend  on  the  second  Monday  in  March. 
An  indictment  was  found  by  the  grand  jury,  at  Spring  term. 

1846,  against  the  defendant  for  the  murder  of  a  slave,  and 
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on  the  second  week  he  was  tried  and  fonnd  guilty.  Held 
that,  whether  the  Judge  had  authority  or  not  to  postpone 
the  extra  court,  the  jurors  summoned  for  that  court  could 
not  be  regarded  as  jurors  of  the  regular  term,  and  conse- 
quently that  the  trial  was  illegal '  and  the  conviction  void. 

State  vs.  Harden ^ • 533 

7.  If,  ia  nn  action  in  the  Common  Pleas,  the  defendant, 
by  proof  of  payment,  reduce  the  piaintiflf's  demand  to  or 
below  twenty  dollars,  the  court  is  ousted  of  its  jurisdiction, 
and  the  jury  should  find  for  the  defendant     Leek  vs. 

Goodman . 564 

Vide  Action  on  the  case,  1.  Appeal  from  Ordinary.  Judg^ 
ment,  2.  Ordinary,  1,  2,  3.  Sheriff,  3,  4.  Sheriff's  Elec- 
tion, 2.  Toton  Council  of  Beaufort. 

JURORS.  Vide  Jurisdiction,  6.  New  Trial,  1,  2.  Practice,  6. 

JUSTIFICATION.  Vide  Pleading,  4,  7,  8. 

LAND.  Vide  Contiact  to  purchase  land.    Copartnership,  L 
Ordinary.  Partitum.  Restdting  Trust,  Sheriff,  3,  4. 

LANDLORD  AND  TENANT. 

1.  Tenants,  unless  by  express  contract,  have  no  right  to 
charge  their  landlords  for  repairs ;  and  this  rule,  a  for- 
tigriy  applies  where  the  tenant  knew  that  the  premises 
were  out  of  repair  and  covenanted  to  return  them  in  the 
order  in  which  they  were  when  received.     City  Council 

vs.  Moorhead 430 

Vide  Lease.  Ter^ncy  fngc   /«^r  to  year.   TenajU  at  WUl, 

LAPSE  OF  TIME.  Yide  Sheriff's  Deed,  h 

LATENT  AMBIGUITY.    Vide  Sheriff's  sale  of  land,  4,  5. 

LEASE. 

1.  A  lease  including  part  of  the  premises  in  dispute, 
from  the  plaintiff's  devisor  to  the  defendant,  which  had 
expired  several  years  before  suit  commenced,  held  to  be 
such  an  admission  of  the  plaintiff's  title,  as  at  least  to 
cast  on  the  defendant  the  burden  of  shewing  a  paramount 

title.     Gourdinvs.  Davis . - 481 

Vide  Corporation,  7.  Landlord  and  Tenant.  Tenancy 
from  yea/r  to  year. 

LETTERS  OP  GUARDIANSHIP.    Vide  Surety, 

LEVY. 

1.  Trespass  to  try  titles.  The  land  in  dispute  was  lev- 
ied on  by  the  sheriff  under  a  fi  fa.  against  J.  G.  the  de- 
fendant m  this  action,  and  J.  K.  The  sheriff  indorsed  on 
thefifa.  a  levy  on  "defendant's  land  whereon  he  now 
resides,"  and  marked  the  distance  ten  miles.  J.  G.  was 
principal  in  the  debt,  and  lived  upon  this  land  ten  miles 
from  the  court  house.  J.  K,  was  only  surety,  and  lived 
much  nearer  to  the  court  house  than  ten  miles.  Under  tho 
levy  the  land  was  sold  and  a  conveyance  duly  executed  to 
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the  plaintiffs.     Held,  that  the  description  in  the  levy  was 
sufficiently  certain,  and  that  the  plaintiffs  were  entitled  to 

recover.     Bratton  vs.  Garrison 146 

Vide  Money.     Resulting  Trust.     Sheriff,  3,  4.     Sheriffs 
sale  of  land,  2,  3,  4. 

LICENSE.     Vide  Pleading,  4. 

LIEN.     Vide  Attachment     Money. 

LIMITATIONS,  STATUTE  OF. 

1.  The  trusts  not  reached  or  affected  by  the  statute  of 
limitations,  are  those  technical  and  continuing  trusts  which 

are  not  at  all  cognizable  at  law.     Estes  vs.  Stokes 133 

2.  The  statute  of  limitations  will  run  in  favor  of  a  pri- 
vate agent,  to  collect  and  pay  over  money  from  the  time 

he  collects  it lb. 

3.  The  statute  of  limitations  begins  to  run  against  a 
penalty  for  default  of  road  duty,  from  the  date  of  the  de- 
fault.    Commissioners  of  Roads  vs,  Morris 320 

4.  In  order  to  acquire  a  title  by  possession,  against  a 
fifrant,  there  must  be  an  actual  pedis  possessio  within  its 
Emits  for  ten  years;  a  constructive  possession  arising  from 
an  actual  possession  outside  of  its  limits,  will  not  be  suffi- 
cient.    Slice  vs.  Derrick..^ 627 

5.  Fugitive  trespasses,  such  as  cutting  timber,  marking 
trees,  and  making  an  entry  or  survey,  do  not,  of  them- 
selves, constitute  such  a  possession  as  will  bar  the  owner lb. 

Vide  Color  oj  Title.    Guaranty,  .^? 

LOCATION.     Vide  Quantity. 

MAGISTRATE.     Vide  Action  on  the  Case,  1. 

MALICE. 

1.  What  is  meant  in  law  by  the  term  malice.    State  vs. 

Doig 179 

Vide  Action  on  the  case,  1.  Indictment,  2.  Slander,  9,  10. 

MARRIAGE. 

I.  A  nephew  may  lawfully  marry  his  aunt;  and  if, 
whilst  she  is  alive,  he  marry  again,  it  is  bigamy.  State 
vs.  Ba/refoot. 209 

MASTER  AND  SLAVE. 

1.  The  plaintiff's  slave,  William,  made  money  over 
and  above  his  wages^  and  placed  it  in  the  hands  of  the  de- 
fendant, to  be  used  in  purchasing  his  ^William's)  children. 
The  children  were  purchased  by  the  defendant  ;  held,  that 
the  plaintifi  was  entitled  to  recover  the  money  from  the 
defendant.     Gist  vs.  Toohey 424 

2.  Notwithstanding  any  promise,  by  the  master,  that 
his  slave  shall  have  certain  acquisitions,  all  the  acquisi- 
tions of  the  slave  in  possession,  are  the  property  of  his 
master lb. 

3.  No  executory  contract  with  a  slave,  not  acting  as  the 
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agent  of  his  master,  can  give  a  right  of  actioD,  either  to  the 
slave  or  master lb. 

Vide  Action  on  the  Case,  2. 
MILL.     Vide  Ways  and  Water  Courses,  3. 
MONEY. 

1.  Money  in  the  sheriflPs  hands  is  not  subject  to  the  lien 
of  an  execution ;  and  though,  under  certain  circumstances, 
he  may  seize  or  appropriate  it,  yet  this  must  be  done  before 
the  rights  of  third  persons  have  interposed,  and  while  he 

has  authority  to  act  under  the  execution.    Reid  vs.  Ramey 4 

2.  Money  in  the  SherifT  s  hands,  though  subject  to  levy 
is  not  subject  to  the  lien  of  bl  fi  fa.  If,  therefore,  it  is  as- 
signed before  levy,  the  assignee  v^ill  be  entitled  to  it,  in 
preference  to  the  execution  creditor.  Dupong  vs,  Wat- 
kins - 328 

Vide  Payment  of  money  into  Court. 

MONEY  HAD  AND  RECEIVED.  Vide  Action,  1,  2,  3. 
Assignees  of  Judgments,  Borhds  and  Notes,  1.  Indebitor 
tus  Assumpsit.  Master  and  Slave.  Sheriff  Ij  2.  War- 
ranty, 2. 

MORTGAGE. 

1.  A  stipulation  in  a  mortgage  of  personal  property, 
that  the  mort^gor  shall  retain  possession  until  breach  of 
the  condition,  is  personal  to  the  mortgagor  and  cannot  be 
assigned  or  transferred.  Such  a  stipulation,  therefore, 
does  not  preclude  the  mortgagee  from  bringing  trover  for 
the  property,  before  breach  of  the  condition,  against  a  par- 
chaser  from  the  mortgagor.     Bellune  vs,  Wallace 80 

2.  A  mortgage,  given  to  indemnify  the  indorser  of  an 
accommodation  note  to  be  discounted  in  bank,  stands  as  se- 
curity for  each  successive  renewal,  whether  it  be  expressed 
in  the  mortgage  that  it  shall  so  stand,  or  not.     Enston  vs. 

Friday 427 

Vide  Ovmers  of  Vessels,  1 , 3,  4.    Trover,  1,  3. 

NEPHEW.     Vide  Marriage. 

NEW  TRIAL. 

1.  To  support  a  motion  for  a  new  trial  on  the  ground  of 
misconduct  of  iurors,  as  a  general  rule,  &ffidavits  of  such 
misconduct  will  not  be  heard,  unless  they  were  served  on 
the  jurors  whose  conduct  is  impeached,  before  the  adjourn- 
ment of  the  court  at  which  tne  trial  was  had.  Pulaski, 
Jacks  4*  Co.  vs.  Ward  ^  Co. 119 

2.  A  new  trial  on  the  ground  of  misconduct  of  jurors, 
in  separating  before  they  were  agreed  on  their  verdict,  is 
discretionary  with  the  court,  and  confined  to  cases  of  abuse, 
and  is  invariably  refused  where  no  injury  has  ensued lb. 

3.  New  trial  ordered,  on  the  ground  of  afler-discovered 
written  evidence  which  might  have  affected  a  witness' 
credit  with  the  jury.     Durant  vs,  Ashmort^ . 184 
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4.  New  trial  granted  in  an  action  of  slander,  princi- 
pally on  the  ground  of  excessive  damages.     Poppenkeim 

vs.  Wilkes.... _.. 354 

5.  Ordered,  in  trover,  that  a  new  trial  be  granted,  unless 
the  plaintiffs  release  a  part  of  the  damages.  Guerry  vs. 
Kerton - 507 

6.  Motion  for  new  trial,  on  the  ground  of  excessive 

damages,  refused     Morgan  vs.  Livingston 574 

Vide  Payment  of  Money  into  Court,  1. 

NONJOINDER.    Yide  Pleading,!. 

NON  PROS.     Vide  Wnt,  2. 

NON-SUIT.     Ylde  Bill  of  Particulars.  Pleading,  i.  Waiver. 

NOTICE  TO  aUIT.     Vide  Tenancy  from  year  to  year. 

OBLIGOR. 

1.  Where,  after  a  bond  had  been  executed  by  three  per- 
sons in  the  presence  of  an  attesting  witness,  A  B,  whose 
name  did  not  appear  in  the  body  of  the  bond,  signed,  with- 
out any  seal  to  her  signature,  a  slip  of  paper,  which  was 
attested  by  another  witness,  and  which  was  afterwards  at- 
tached by  wafers  to  the  foot  of  the  bond;  held,  that  A  B  did 
not  thereby  become  one  of  the  obligors  of  the  bond.  Gram- 
ling  vs.   Woodward , 621 

OFFICE  COPY  OF  DEED.     Vide  Evidence,  2,  20. 

ORDINARY. 

1.  Where  one  joint  tenant  or  tenant  in  common  dies,  the 
ordinary  has  jurisdiction,  under  the  Acts  of  1824  and  1839, 
to  order  his  interest  in  the  land  to  be  sold,  and  the  proceeds 
divided  amongst  his  heirs  or  devisees.     Gates  vs.  Irick 593 

2.  Where  the  ordinary  orders  land  to  be  sold  for  parti- 
tion, his  order  concludes  the  rights  of  all  parties  before 
the  court,  notwithstanding  the  ordinary  expressly  declares 
that  the  rights  of  a  party,  who  claims  an  exclusive  title  in 

the  property,  shall  not  be  affected  by  his  judgment lb, 

3.  The  ordinary's  jurisdiction  does  not  rest  upon  the 
consent  of  the  parlies.  Where,  therefore,  one  of  the  par- 
ties claims  an  exclusive  title  in  the  property,  the  ordinary 
must  decide  upon  the  title,  and  his  judgment,  ordering  the 
land  to  be  sold,  will  be  conclusive,  unless  set  aside  on  ap- 
peal  -.iJ. 

4.  The  party  claiming  exclusive  title  may  appeal,  and, 
on  proper  grounds  of  appeal,  raising  the  question  as  to 

his  title,  have  an  issue  made  up  to  be  tried  by  a  jury .lb. 

Vide  Administration  BoTid,  1,  2.   Appeal  from  Ordinary. 
ORDINARY'S.  DECREE.     Vide  Administration  Bond,  1,  2. 
OWNERS  OF  VESSELS. 

1.  The  defendants  became  the  indorsers  of  J  S,  owner 

of  the  Brig  Hayne,  and  for  the  purpose  of  protecting  their 

indorsements,  J  S  transferred  to  them,  by  surrendering  the 
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old  register  and  taking  out  a  new  one  in  their  names,  the 
legal  title  to  the  Hayne.  J  S,  for  some  time  aderwards,  used 
and  navigated  the  Hayne  for  his  own  exclusive  benefit^ 
and,  during  the  time  that  he  so  used  )ier,  supplies  were  fur- 
nished by  tbeplaintifl!*forheruse,for  which  this  action' was 
brought.  Held  that,  if  the  suppHes  were  furnished  on  the 
credit  of  J  S  alone,  the  defendants  were  not  liable;  and 
that,  in  order  to  explain  the  nature  of  J  S's  possession,  and 
shew  why  it  was  that  he  was  using  the  Hayne  as  his  own, 
it  was  competent  to  shew  by  parol,  that  the  transfer  of  the 
title  was  in  the  nature  of  a  mortgage  to  secure  ihe  defen- 
dants as  the  indorsers  of  J  S.     Jones  vs.  Blum  4*  Cohia 475 

2.  In  general,  the  owner  is  liable  for  all  supplies  furn- 
ished his  ship,  because,  in  most  cases,  she  is  navigated  for 
his  benefit,  and  this  in  general  is  to  be  presumed,  unless 
the  contrary  appear.  But  where  it  is  clearly  proved  that 
the  legal  osvner  has  no  interest  in  her  freights,  that  she 
is  navigated  under  the  entire  control,  and  for  the  exclu- 
sive benefit,  oi  another  person,  such  person  pro  hoc  vice  is 
the  owner,  and  if  upon  his  individual  credit  the  supplies 
are  furnished,  then  the  owner  is  not  liable.     In  such  case 

the  question  is,  to  whom  was  the  credit  given  ? lb, 

3.  Where  a  vessel  is  under  the  entire  control  and  is  na- 
vigated for  the  exclusive  benefit  of  the  mortgagor,  the  mort- 
gagee, ahhough  the  legal  owner,  is  not  liable  ibr  repairs 
made  on  the  credit  of  the  mortgagor  alone.  Cordray  vs, 
Mordecai 518 

4.  Where  the  mortgagee  is  sought  to  be  charged  as 
owner  for  repairs,  he  may  give  in  evidence  his  private 
transactions  or  course  of  business  in  reference  to  the  vessel, 
in  order  to  shew  that  the  vessel  was  not  under  his  control 
or  navigated  for  h:s  benefit,  and  that  his  connection  with 
her  was  that  of  agent  or  consignee - lb, 

PARTITION. 

1.  A  parol  partition  of  land,  not  carried  into  effect  by 
possession  taken  by  either  party,  is  not  binding  on  the  par- 
ties.    Slice  vs.  Derrick 627 

Vide  Ordinary. 

PARTNERSHIP.    Vide  Bills  of  Exchange  and  Promissory 
Notes,  11.    Copartnership. 

PAYMENT. 

1.  The  giving  of  bills,  notes  and  odier  choses  in  action, 
on  account  of  a  previous  debt,  is  no  payment,  unless  they 
be  expressly  accepted  as  payment,  or  produce  payment, 
or  unless  the  creditor  part  with  them;  and  it  seems  that, 
in  an  action  on  the  original  debt,  the  onus  of  showing  that 
the  bills,  notes,  6lc.  produced  payment,  lies  on  the  defen- 

.    dant.     K^lsey  ^  Halstead  vs.  Rosborough 24 1 

Vide  Estoppel^  3.    Guardianship  Bond,  2.   Pleading,  2,  3. 
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PAYMENT  OF  MONEY  INTO  COURT. 

1.  Defendant,  after  issue  joined,  by  leave,  paid  money 
into  court.  Plaintiff  took  the  money  out,  and,  without  re- 
quiring the  defendant  to  pay  the  costs  up  to  the  time  the 
money  was  paid  into  court,  proceeded  for  the  balance  of  his 
demand.  Verdict  for  the  aefendinnt.  New  trial  ordered, 
unless  defendant  pay  all  costs  up  to  the  time  he  paid  the 
money  into  court     Broughton  vs.  Richardson 64 

2.  General  order  regulating  the  practice  in  future  cases 
where  money  shall  be  paid  into  court lb. 

PENALTY.     Vide  Limitations^  Statute  of^  3. 
PLEADING. 

1.  In  debt  on  judgment,  the  nonjoinder  of  a  defendant  is 
not  ground  for  a  non-suit  It  should  be  pleaded  in  abate- 
ment    VdlerUiTie  vs.  Gerard 9 

2.  In  debt  on  judgment,  under  a  plea  of  payment,  the 
defendant  cannot  properly  be  allowed  the  benent  of  a  par- 
tial payment.  Where,  however,  under  such  a  plea,  evi* 
dence  of  a  partial  payment  was  given,  without  objection, 
and  the  jury  allowed  it,  the  .court  of  appeals  refused  to  set 
aside  the  verdict  and  order  a  new  trial.  Colclough  vs, 
Rhodus ---76 

3.  The  proper  mode  of  obtaining  credit  on  a  judgment 

for  a  partial  payment  is  by  rule  to  shew  cause,  semble lb. 

4.  In  trespass  to  personal  property,  if  the  general  issue 
alone  is  pleaded,  and  the  trespass  is  proved  or  admitted,  the 
plaintiff  must  have  a  verdict  for  some  amount.  A  license 
from  the  plaintiff  to  do  the  act  complained  of,  if  not  special- 
ly pleadea,  cannot  be  used  in  justification,  but  only  in  miti- 
gation of  dama  ges.     Hendrix  vs.   Trapp 93 

5.  In  an  action  on  a  guardianship  or  administration 
bond  against  a  surety,  errors  in  the  decree  against  the 
principal,  unless  set  out  by  the  surety  in  his  pleadings, 
cannot  be  proved.     Davant  vs.  Webb 379 

6.  Directions  given  as  to  the  manner  in  which  a  surety 
to  a  guardianship  or  administration  bond  shall,  in  plead- 
ing, state  his  objection^  to  the  decree  against  his  principal... /&. 

7.  In  an  action  of  trespass  for  taking  goods,  the  defen- 
dant may,  under  the  general  issue,  prove  that  the  goods 
were  taken  as  a  distress  for  rent     Reed  vs.  Stoney 401 

8.  In  trespass  qua/re  clatisum  f  regit,  although,  under  the 
general  issue,  the  defendant  may  justify  by  proving  title  in 
himself,  or  that  he  entered  as  landlora  to  distrain  for  rent ; 
yet  if  the  plaintifTs  title  be  proved  or  admitted,  matters  in 
discharge  of  the  right  of  action  must  be  specially  pleaded. 

Riley  vs.  Denny 539 

Vide  Bill  of  Particulars.   Discontinuance.   Practice^  1. 
Rescission  of  Contract^  2.    Variance.    Waiver. 

POSSESSION.     Vide  Color  of  Title.   Grant.  Limitations^     ' 
StatuU  of  4, 5. 
84 


666  INDEX. 

PRACTICE. 

1.  By  pleading  to  a  declaration  the  defendant  admits 
the  plaintiff  to  be  properly  in  court     Fonville  vs.  Rickey^  AO 

%  When  one  judge  may,  and  when  he  should  not,  re- 
verse or  grant  an  order,  made  or  refused  by  another  judge. 
Crawell  vs.  Littlefield 17 

3.  A  non-resident  administrator,  who  brings  trover  in 
right  of  his  intestate,  will  not  be  required  to  give  security 

for  costs lb, 

4.  As  a  general  rule,  the  costs  of  a  first  action  should 
always  be  paid,  before  the  plaintiff  should  be  permitted 
to  proceed  with  a  second  action  for  the  same  cause.  The 
matter,  however,  is  within  the  discretion  of  the  circuit 
Judge.     Miller  vs.  Griee 27 

5.  Although  it  is  c6nvenient  and  usual  to  send  cases  in 
turn  to  the  juries,  yet  there  is  no  law  which  renders  it  im- 
perative on  the  Judge  to  do  so,  and  he  may,  in  his  discre- 
tion, send  a  case  to  either  jury.     Durant  vs.  Ashmore 184 

6.  AHer  jurors  have  been  challenged,  under  the  Act 
of  1841,  and  others  drawn  in  their  places,  neither  party 

can,  under  the  Act,  challenge  the  jurors  so  drawn lb- 

Vide  Amendment.  Attachment  against  Sheriffs.  BaU. 
Discontinuance.     Evidence^  3,  6,  7,  9,  11,  14.     Infant^ 

3,  4,  5,  6.  Judgme7it^  1.  Jv/risdiction^  2,  3,  4.  New  Trial. 
Payment  of  Money  into  Court.  Pleading.  Rule  oj 
Court  Slander^  4.     Summary  Process. 

PRESCRIPTION. 

1 .  The  proprietor  of  lands  below,  may,  by  prescription, 
acquire  the  right  to  have  water,  which,  in  its  natural 
course,  flowed  through  and  over  his  lands,  diverted  from  its 
natural  course,  and  thrown  back  upon  the  lands  of  the  pro- 
prietor above.     Middleton  vs.  Gregory . 63 1 

Vide  Ways  aud  Water  Courses^  1,  2. 

PRESUMPTION.     Yi^e  Grant 

PRISON  BOUNDS.  Vide  Insolvent  Debtors.  Prison  Bounds 
Bond. 

PRISON  BOUNDS  BOND. 

1.  A  prison  bounds  bond  which  does  not  express  the 
name  of  the  plaintiff  in  execution  may  be  assigned,  and 
the  fact  that  the  assignee  is  the  plaintiff  in  execution, 
shewn  by  evidence  (diunde.     Svnndler  vs.  O  Conrier —  .24 

2.  A  prison  bounds  bond  may  be  assigned  by  the  sue. 
cesaor  in  office  of  the  sheriff  to  whom  it  was  made  paya- 
ble.   McElweevs.  White 95 

3.  The  principal  in  a  prison  bounds  bond  was  taken 
sick  about  ten  days  before  the  expiration  of  the  forty  days 
within  which  he  was  allowed,  by  the  condition  of  the  bond, 
to  file  his  schedule — and  continued  sick  until  some  time 
after  the  expiration  of  the  forty  days,  when  he  died,  with- 
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out  having  filed  a  schedule.  Held,  that  if  his  sickness  was 
of  such  a  character  as  to  incapacitate  him  from  filing  his 
schedule,  his  bond  was  not  forfeited,  and  his  surety  was 

not  liable.     Blackioell  vs,  Wilson.^ 322 

Vide  Jjisohent  Debtors.  3,  4,  5. 

PROMISSORY    NOTES.     Vide  Bills  of  Exchange  and 
Promissory  Notes. 

PUBLIC   BUILDINGS.     Vide  Commissioners  of  Public 
Buildings. 

PUBLIC  ROADS.     Vide  Highway.    Indictment,  4. 

PURCHASER.     Vide   Contract  to  Purchase  Land.     Dis- 
count, 2,  3.    Rescission  of  Contract.    Resulting  Trust, 

QUANTITY. 

1.  If  the  land  can  be  otherwise  located,  the  quantity- 
mentioned  in  the  conveyance  is,  in  general,  immaterial ; 
but  where  it  is  resorted  to  as  one  of  the  evidences  of  in- 
tention, it  then  becomes  a  material  part  of  the  description. 
Dyson  vs.  Leek, 543 

RAIL  ROAD  COMPANY. 

1.  The  South  Carolina  Rail  Road  Company  has  the 
right  under  its  charter  to  extend  its  road  to  the  Boundary 
street  of  Charleston,  by  running  it  over  the  lands  of  pri- 
vate individuals  against  their  consent,  and  to  have  those 
lands  va  lued  by  commissioners,  to  be  for  that  purpose  ap- 
pointed by  the  court.     Ex  Parte  Rail  Road  Company 434 

2.  Where  the  company  makes  application  to  the  court 
for  the  appointment  of  commissioners  to  value  lands,  which 
it  proposes  to  take  for  the  purposes  of  the  road,  the  court 
acts  ministerially,  and  the  company  is  not  bound  to  shew, 
nor  can  the  court  enquire  into,  the  necessity  for  taking  the 
lands.  Of  that  necessity  the  company  must  judge,  and  the 
court  can  only  look  to  the  fitness  of  the  commissioners lb, 

3.  The  company  is  not  confined  to  the  track  which  it 
has  once  selected  for  its  road,  but  may,  it  seems,  alter  or 
change  the  location  of  the  road,  as  convenience  or  interest 

may  require .-«  —  .-.._-. .-,.--. lb. 

Vide  Bailment,  2. 

RELEASE.     Vide  Evidence,  18. 

REPAIRS.     Vide  Landlord  and  Tenant.   Owners  of  Vessels, 
3,4. 

RESCISSION  OF  CONTRACT. 

1.  In  this  State,  the  purchaser  of  a  chattel  may,  by  ten- 
der back,  rescind  the  contract,  without  the  consent  of  the 
seller,  in  the  following  cases;  1st.  Where  the  right  to 
return  the  property  was  a  part  of  the  original  contract. 
2nd.  Where  there  has  been  fraud  j  and  3rd.  Where 
there  has  been  an  entire  failure  of  consideration.  Carter 
4*  Harden  vs,  TFaZA;«r..«. ...... .....«•.. ..^, 40 
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2.  Whether  a  verdict  will  operate  to  confirm  a  rescission, 
will  depend,  at  least  to  some  extent,  on  the  form  of  the 
action  and  the  pleadings.  A  purchaser,  therefore,  should 
not  sue  on  the  warranty  if  he  desires  the  contract  to  he  re- 
garded as  rescinded,  but  should  bring  some  action  which 

treats  the  contract  of  sale  as  void .• ,.  .lb. 

Vide  Auctioneer.     Tender,  1. 

RESIDENCE.     Vide  Corporation,  8.    Jurisdiction,  4. 

RESIGNATION.     Vide  Corporation  1,  2. 

RESULTING  TRUST. 

1.  Where  a  party  pays  the  purchase  money  of  land, 
and  takes  the  conveyance  to  a  third  person,  he  has  only  a 
resulting  trust,  which  is  not  the  subject  of  levy  and  sale 
under  an  ezcution,  even  though  the  transaction  was  frau- 
dulent  and  intended  to  protect  the  land  from  the  claims  of 
creditors.     Bauskett  vs.  Holsonhack 624 

REVOCATION.     Vide  WUlsand  Testaments,  L 

ROAD  DUTY.     Vide  Limitations,  Statute  of,  3. 

ROCKY  MOUNT  CANAL.    Vide  Indictment,  I,  2,  3. 

RULE  OF  COURT. 

It  is  ordered,  that  the  49th  and  50th  Rules  of  Court  be 
rescinded ;  and  instead  thereof,  the  following  rule  be  adop- 
ted. 

Commissions  for  the  examination  of  wimesses,  when 
executed,  may  be  returned  by  mail ;  provided  they  be  sealed 
up,  and  directed  to  the  Clerk  of  the  Court  from  which  they 
issued  ;  and  that  upon  the  envelope  shall  appear  the  names 
of  the  Commissioners,  written  by  themselves,  across  the 

seals,  and  the  proper  post  mark.     Page 526 

Vide  Payment  of  Money  into  Court,  2. 

SATISFACTION. 

1.  The  taking  of  a  higher  security,  if  accepted  as  satis- 
faction, extinguishes  a  lower  one  for  the  same  debt,  and 
the  law,  it  seems,  will  imply,  in  the  absence  of  proof  to 
the  contrary,  that  the  higher  security  was  taken  as  satis- 
&ction  ;  but  if  it  be  made  to  appear  that  it  was  not  taken 
as  satisfaction,  then  it  will  be  merely  additional  or  cumu- 
lative security.     Gardner  vs.  Hust 60 1 

2.  If  the  fact,  that  the  higher  security  is  for  the  same 
debt,  be  proved  by  parol,  then  it  may  be  shewn  by  paiql 
that  it  was  not  taken  as  satisfaction., lb. 

SCHEDULE.     Vide  Insolvent  Debtors,  3,  4.    Prison  Bounds 

Bond,  3. 
SCIENTER.     Vide  Forgery,  I. 

SEAL.  Yide CopartTtership,2.  Corporation,!.  Obligor.  Writ^ 
SECURITY  FOR  COSTS.    Yiie  Practice,  Z.    Waiver. 
SENTENCE.    Vide  Forgery,  2. 


INDEX.  669 

SICKNESS.     Vide  Prison  Bounds  Bond,  3. 
SHERIFF. 

1.  Where  a  sheriff,  after  his  term  of  office  expired, 
appointed  an  agent  to  attend  to  all  the  business  relating 
to  the  office,  with  full  authority  to  pay  out,  or  to  refuse  to 
pay — Held,  that  a  demand  from  sucK  agent,  for  money 
collected,  was  a  sufficient  demand  to  charge  the  sheriff 
Alexander  vs,  Hancock ^ 100 

2.  If  a  sheriff  has  an  execution  in  favor  of  C.  D.  and  one 
against  him,  and  collects  money  on  the  execution  in  his 
favor,  but  does  not  apply  it  to  the  execution  against  him, 
indebitatus  assumpsit  by  the  plaintiff  in  the  execution  a- 
gainst  C.  D.  will  not  lie  against  the  sheriff  for  the  money 
thus  received.     Maddox  vs.  Kennedy 102 

3.  Defendant  in  execution  owned  a  tract  of  land  which 
was  intersected  by  the  line  dividing  two  districts.  The 
sheriff  of  one  of  the  districts  levied  on,  sold,  and  made  a 
deed  of  conveyance  for  the  whole  tract.  Held,  that  the 
sheriff's  deed  conveyed  only  the  land  lying  in  his  ovra  dis- 
trict.    Finley  vs.  Rail  Road  Company 567 

4.  A  sheriff  has  no  authority  to  levy  on  and  sell  land 

lying  out  of  his  district . lb. 

Vide  Assignees  of  Judgments,  Bonds  and  Notes,  1.  At- 
tachment against  Sheriffs.  Costs.  Indebtaius  Assumpsit. 
Money.    Prison  Bounds  Bond,  2. 

SHERIFFS  ADVERTISEMENT.    Vide  Sheriff's  Sale  of 

Land,  5. 
SHERIFFS  DEED. 

1.  After  a  lapse  of  fifly  years,  a  discrepancy  between  a 
sheriff's  advertisement  of  land  for  sale,  and  the  descrip- 
tion of  the  land  in  his  conveyance  to  the  purchaser,  will 
not  be  allowed  to  defeat  the  conveyance  ;  semble.  Gour- 
din  vs.  Davis ^ ^ 481 

2.  A  sheriff's  conveyance  of  land  described  the  premises 
as  follows  :  "  all  that  plantation  or  tract  of  land^  situate, 
lying  and  being  in  the  district  of  Charleston,  containing 
seventy  acres  by  computation,  be  the  same  more  or  less, 
butting  and  bounding  to  the  North  on  Santee  river,  West- 
wardly  on  lands  of  William  R.  Davis,  James  S inkier, 
and  on  the  line  dividing  Orangeburg  and  Charleston  dis- 
sricts,  South  on  lands  of  James  Sinkler,  and  comprehend- 
ing all  the  lands  in  Charleston  district  belonging  to  the 
estate  of  Jared  Neilson,  and  known  as  the  Southern  part 
of  Neilson's  ferry."  Held,  that  the  deed  conveyed  all 
the  land  within  the  boundaries,  although  it  amounted  to 
about  nine  hundred  and  seventy-three  acres lb. 

3.  A  sheriffs  conveyance  of  land  sold  under  a  fi.  fa., 
described  the  land  as  "  one  thousand  acres,  more  or  less, 
adjoining  lands  of  F.  W.  Pickens,  Proctor,  and  others." 
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The  defendant  in  th^  fi,  fa,  owned  two  adjoining  parcels 
of  land ;  one  called  the  Anderson  land,  containing  one  thou- 
sand and  seven  acres,  the  other  the  Owens  land,  contain- 
ing two  hundred  and  eighteen  acres.  The  boundary,  "  ad- 
joining lands  of  F.  W.  Pickens,  Proctor,  and  others," 
applied  equally  whether  the  Owens  land  was  included  or 
excluded.  The  jury  found  that  only  the  Anderson  land 
was  conveyed  by  the  sheriff's  deed.    Held^  that  the  verdict 

was  right.     Dyson  vs.  Leek 543 

Vide  Estoppel,  1.    Trespass  to  Try  Title, 

SHERIFFS  ELECTION. 

1.  Where  a  sheriff's  election  has  not  been  contested 
before  a  court  of  managers,  an  information  will  not  lie,  to 
oust  him  of  his  office,  on  the  ground  that  the  election  was 
held  two  days  instead  of  one.     State  vs.  Cockrell 6 

2.  The  validity  of  such  an  election  must,  in  every  case, 
in  the  first  instance,  be  decided  by  a  court  of  managers ; 
and  their  decision,  on  questions  of  fact,  will  be  final,  though 

on  questions  of  law  it  may  perhaps  be  corrected lb, 

SHERIFFS  SALE  OF  LAND. 

1.  Sheriff's  sales  of  land  are  within  the  Statute  of 
Frauds ;  and  without  a  written  memorandum,  containing, 
either  within  itself  or  by  reference  to  some  other  writing^, 
such  a  description  of  the  property  sold  as  makes  it  capable 
of  identity,  tne  purchaser  will  not  be  bound.  Elfe  vs, 
Gadsden 373 

2.  Where  the  fi.  fa.  under  which  the  levy  was  made,  is 
referred  to  in  the  memorandum  of  the  sale,  the  entry  of  the 
levy  on  the  fi.  fa.  may  be  used  in  aid  of  the  description  in 
the  memorandum ^ Ih. 

3.  Where  on  ihefi.fa.  there  appeared  two  entries  of  the 
same  levy,  made  by  the  same  deputy,  and  bearing  the  same 
date,  somewhat  differing  in  their  description  of  the  proper- 
ty, the  first  of  which  was  not,  and  the  second  was,  sworn 
to,  Held,  that  both  entries  might  be  referred  to,  in  aid  of 
the  description  in  the  memorandum  of  the  sale lb. 

4.  Where  there  are  two  parcels  of  property,  to  which 
the  description  in  an  entry  of  levy  applies,  parol  evidence 
may  be  resorted  to,  to  ascertain  which  parcel  had  been 
levied  on « lb, 

5.  The  sheriff's  advertisement  of  the  property  for  sale 
may  be  given  in  evidence  to  explain  a  latent  ambiguity, 
or  to  shew  that  the  purchaser  was  not  mistaken  or  de- 
ceived as  to  the  property  which  vras  ofiered  for  sale lb. 

Vide  Copartnership,  1. 

SLANDER. 

1.  In  an  actio?  i  for  slander,  if  the  words,  proved  to  have 
been  used  by  the  defendant,  are  susceptible  of  two  meanings, 
one  imputing  a  crime,  and  the  other  innocent,  the  latter  is 
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not  to  be  adopted,  atid  the  other  rejected,  as  a  matter  of 
course.  In  such  a  case,  it  must  be  lefl  to  the  jury  to  decide 
in  what  sense  the  defendant  used  them.  Cregier  vs.  Bun- 
ton. -.----. 7 --: ^^^ 

2.  Defendant,  speaking  with  a  witness  about  the  plaintiff, 
asked,  "  if  he  had  heard  the  news  about  him ;  the  witness 
said,  he  hoped  it  was  not  lying;  the  defendant  said,  worse 
than  that ;  the  witness  said.,  he  hoped  it  was  not  stealing  ; 
the  defendant  said  yes,  and  went  on  to  say,  the  report  was 
that  he  had  killed  a  beef  of  John  Clarke's — ^that  the  rea- 
son he  did  so,  was,  that  he  had  been  to  Charleston,  and 
not  having  money  to  pay  his  stage  fare  back,  he  had 
pawned  his  watch  for  it  to  Clarke — and  that  as  it  was 
worth  more  than  the  stage  fare,  the  plaintiff  had  killed  the 
beef  for  compensation."  Held,  that  it  was  properly  submit- 
ted to  the  jury  to  decide,  whether  the  woros  imputed  to  the 
plainliflT  a  charge  of  cow  stealing,  and  that  their  verdict 

for  the  plaintiff  could  not  be  disturbed , lb. 

3.  In  an  action  of  slander,  if  the  words  be  proved  substan- 
tially as  laid,  or  if  the  words  are  in  themselves  actionable, 
and  some  of  them  which  are  actionable  be  proved  precisely 

as  laid,  it  will  be  sufficient     Morgan  vs.  Livingston 573 

4.  A  verdict  will  aid  the  omission  of  that  which  was  ne- 
cessary to  be  proved  at  the  trial,  and  without  which  the 
jury  could  not  have  found  for  the  plaintiff.  Where,  there- 
fore, in  ah  action  ofslander,  the  declaration,  without  laying 
any  time,  alleged  a  trial  before  a  justice  of  the  peace,  at 
which  the  plaintiflTwas  sworn  as  a  witness,  and  in  refer- 
ence to  which  words  imputing  perjury  to  the  plaintiff  were 
spoken,  it  was  keld^  that  the  verdict  aided  the  omission  of 
proof  that  the  person  before  whom  the  trial  was  had  was 
a  justice  of  the  peace,  and  had  jurisdiction  of  the  case, 
although  the  proof  shewed  that  the  trial  was  had  in  Octo- 
ber, 1841,  after  the  office  of  justice  of  the  peace  had  been 
abolished,  and  that  of  magistrate  substituted lb. 

5.  The  words  "  you  swore  a  lie,"  held,  with  proper  aver- 
ments and  a  collocjuium  which  were  sustained  by  the 
proof,  to  impute  perjury,  and  therefore  to  be  actionable lb. 

6.  The  words,  "you  get  your  livinir  by  sneaking  about 
when  other  people  are  asleep."  "  What  did  you  do  with 
the  sheep  you  killed  ?  Did  you  eat  it  ?"  "  It  was  like  the 
beef  you  got  negroes  to  bring  you  at  night."  "  Where  did 
you  get  the  little  wild  shoats  you  always  have  in  your 
pen."  "  You  are  an  infernal  roguish  rascal ;"  held  to  be 
actionable,  as  containing  a  charge  of  larceny  in  more  in- 
stances than  one lb. 

7.  It  is  not  necessary  that  the  words  in  terms  should 
charge  a  crime.  If,  taking  them  altogether,  in  their  popu- 
lar meaning,  such  is  the  necessary  inference,  they  are  action- 
able  lb. 
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8.  Where  the  meaning  of  the  words  is  doubtful  or  am- 
biguous, the  witnesses  who  heard  them  may  be  examined 

as  to  the  sense  in  which  they  understood  them lb. 

9.  In  order  to  shew  actual  malice,  publications  of  the 
slander,  made  more  than  six  months  before,  and  ailer  the 
action  was  commenced,  may  be  proved lb. 

10.  Testimony  tending  to  shew  that  the  defendant  was 
actuated  by  a  mercenary  and  selfish  purpose,  as  that  he 
coveted  the  plaintiflT's  land,  and  hoped  by  defaming  him  to 
compel  him  to  remove,  may  be  introduced  to  shew  actual 
malice lb. 

SLAVE.     Vide  Action  on  the  CasCy  2.     Bailment.     Master 
and  Slave,     Trover,  4. 

SOUNDNESS.     Vide  Warranttf,  7. 

SUMMARY  PROCESS. 

1.  Where,  in  sum.  pro.  the  defendant  is  served  with 
interrogatories,  and  answers  upon  oath  before  the  clerk,  the 
plaintiff' may,  nevertheless,  decline  to  offer  the  answer,  and 
rely  upon  other  evidence  to  establish  his  claim.     Henken 

vs.  Gramann 368 

Vide  Amendment,  1. 

SURETY. 

1.  Where  letters  of  guardianship  are  revoked,  and  the 
same  person  re-appointed,  giving  new  bond  and  security, 
the  old  sureties  still  remain  liable  for  anv  defalcation 
which  existed  before  the  letters  of  guardianship  were  re- 
voked ;  semble.      Bellune  vs.  Wallace 80 

2.  The  sureties  to  a  note  are  liable,  although  the  note  is 
void  as  against  their  principal,  because  she  was  a  feme 
covert  when  it  was  signed.     Smyley  vs.  Head 590 

3.  Where  the  surety  to  a  note,  given  for  property  pur- 
chased at  an  administrators'  sale,  when  requested  by  the 
principal  to  sign  it,  was  told  by  the  payee  that  his  signature 
was  only  wanted  as  a  form,  to  comply  with  the  order  of 
the  ordinary;  held,  that  no  fraud  was  thereby  practised 

on  the  surety  which  avoided  the  note  as  to  him lb. 

Vide  Administration  Bond,  3,  4.  Commissioner  in  Eqfd- 
ty,\,2.  Guar dianshif  Bond,  \.  Pleading,  5,  Q.  Pris- 
on Bounds  Bond,  3.     tfsury,  1. 

TAXATION.     Vide  Commissioners  of  Public  Buildings,  1. 

TENANCY  FROM  YEAR  TO  YEAR. 

1.  In  order  to  put  an  end  to  a  tenancy  from  year  to  year, 
there  must  be  three  months  notice  to  quit,  ending  at  the 
expiration  of  the  year.  The  Acts  of  1808  and  1817,  have 
not  altered  the  common  law  in  relation  to  tenancies  from 
yeai  to  year,  and  the  necessity  of  notice  to  quit,  before  the 
tenancy  can  be  determined,  either  by  the  landlord  or  the 
tenant     Godard  vs.  Rail  Road  Company. 346 
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TENANT  IN  COMMON.     Vide  Ordinary,  1. 
TENANT  AT  WILL. 

1.  A  person  who  enters  and  holds  land  under  a  contract 
to  buy  it,  is  to  be  regarded  at  law  as  at  least  a  tenant  at 
will     JoTies  vs.  Moles 542 

2.  A  tenant  at  will  is  not  a  wrongdoer,  and  until  his  ten- 
ancy has  been  determined,  trespass  to  try  titles  will  not  lie 
against  him *.- * lb. 

TENDER. 

1.  A  mere  proposal  by  the  purchaser  of  a  chattel  to 
return  it  to  the  seller,  the  chattel  not  being  present,  is  not 
a  sufficient  tender  back  of  the  chattel  so  as  to  amount  to  a 
rescission  of  the  contract  of  sale.  Carter  4*  Harden  vs. 
Walker _ 40 

2.  If  a  purchaser,  after  tendering  back  a  chattel,  offers 
to  sell  it,  he  thereby  treats  it  as  his  own  and  waives  the 

tender;  semble ^ lb. 

•Vide  Contract  to  purchase  Land,  2.     Rescission  of  Con- 
tract, 1.     Warranty,  5,  6. 

TOWN  COUNCIL  OF  BEAUFORT. 

1.  The  Town  Council  of  Beaufort  have  the  power,  under 
their  charter,  to  try  and  impose  fines  on  defaulters  in  the 
performance  of  patrol  duty  within  the  town  of  Beaufort, 
and  to  issue  writs  of  ca,  sa.  to  compel  the  payment  thereof. 
State  vs.  Town  Council  of  Beaufort 496 

2.  Such  writs  of  ca.  so.  may  be  directed  to  the  town  mar- 
shal, requiring  him  to  convey  the  bodies  of  the  defaulters 

to  the  jail  of  Beaufort  district,  &c -. — -lb. 

TRESPASS  aUARE  CLAUSUM  FREGIT.    Vide  Insol- 
vent Debtors,  I,     Pleading,  8. 

TRESPASS  TO  TRY  TITLE. 

1.  Where  the  sheriff  levies  and  sells  land  as  the  proper- 
ty of  a  party  who  has,  in  &ct,  no  interest  in  the  land,  but 
only  lives  on  it  with  the  real  owner,  a  joint  action  of  tres- 
pass to  try  titles  will  not  lie  by  the  purchaser  against  the 
party  as  whose  property  the  land  was  sold,  and  the  real 
owner.  The  sheriff's  deed  being  no  estoppel  as  against 
the  real  owner,  does  not,  in  a  joint  action,  operate  as  an 
estoppel  against  the  party  as  whose  property  the  land  was 

sold.     Bauskett  vs.  Holsonback 624 

Vide  Dower.     Estoppel,  1.     Levy.     Limitations,  Statute 
of,  4,  5.     Quantity.    Sheriff's  Deed.     Tenant  at  Will,  2. 

TROVER. 

1.  Negroes  were  mortgaged  by  the  defendant  to  the 

Slaintiff,  to  secure  the  payment  of  a  bond  due  at  a  future 
ay.     To  pay  interest  as  it  accrued  on  the  bond,  the  de- 
fendant, by  agreement  in  writing  indorsed  on  the  mortgage, 
hired  the  negroes  to  the  plaintiff    Before  the  period  of 
hiring  had  expired,  the  defendant  retook  the  negroes. 
85 
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Heldy  that  the  plaintifi*  might  maintain  trover  for  the  con- 
version. .  Bowenvs.  Coker - 13 

2.  The  bailee  for  hire  of  a  chattel  may  maintain  trover 
against  the  bailor  for  a  conversion. .- lb. 

3.  Plaintifi*  became  surety  for  C.  D.  on  a  guardianship 
bond,  and  took  from  him  a  mortgage  of  a  slave,  conditioned 
to  indemnify  the  plaintiff  against  C.  IVs  default,  with  a 
stipulation  that  C.  D.  should  retain  possession  until  breach 
of  the  condition.  C.  D.  afterwards  gave  another  guardian- 
ship bond,  with  the  plaintiff  and  a  third  person  as  sureties. 
Some  time  after  the  second  bond  was  given,  C.  IVs  letters 
of  guardianship  were  revoked,  and,  from  certain  proceed- 
ings in  equity,  it  appeared  that  he  was  in  default,  as  guardi- 
an, to  a  large  amount,  a  portion  of  which,  according  to  his 
own  testimony,  existed  before  the  second  bond  was  given. 
The  slave  was  sold  by  the  sheriff  under  a  JL  fa,  against 
C.  D.  Held  that  the  plaintiff,  before  he  had  paid  any  por- 
tion of  the  amount  for  which  C.  D.  was  ascertained  to  be  in 
default,  might  maintain  trover  for  the  slave  against  the  pur- 
chaser at  sheiiff*s  sale  or  his  tepdee.  Bellune  vs,  Wal- 
lace  _ 80 

4.  Where  the  owner  of  a  slave  has  emancipnted  him 
contrary  to  law,  although  he  may  have  the  right  to  reclaim 
him  by  seizure  and  conversion,  under  the  Act  of  1800,  yet, 
without  such  seizure  he  has  no  right  on  which  he  can 
maintain  trover,  although  the  slave  has  not  been  formally 
seized  and  converted  by  any  other  person.  Maps  vs.  GU- 
lam.^. ---160 

5.  The  plaintiffs*  negroes  were  purchased  from  a  third 

Serson,  by  C*  D.,  on  the  joint  account  of  himself  and  the 
efendant.  After  notice  of  the  plaintiffs'  title,  C.  D.  sold  the 
negroes  for  the  benefit  of  himself  and  the  defendant  Held^ 
that  the  sale  by  C.  D.  was  a  conversion  by  both  himself 

and  the  defendant.     Guerry  vs.  Kerton 507 

Vide  Mortgage^  1.     New  Trials  5.     Practice^  3. 
TRUSTS.     Vide  Limitations^  Statute  of^  1. 

USURY. 

1.  Under  the  Act  of  1777,  the  privilege  of  proving  that 
a  contract  is  usurious,  is  not  confined  to  the  borrower,  but 
extends  to  all  parties  to  the  contract,  from  whom  usury  is 
demanded.  A  surety  to  a  note,  therefore,  is  cgmpetent  to 
prove  it  usurious.     Phillips  vs.  CaldwelL .. — 1 

2.  Plaintiff  and  defendant  bargained  about  the  sale  of  a 
negro  Plaintiff  asked  one  thousand  dollars,  and  defendant 
was  willing  to  give  that  price,  but  could  not  pay  cash. 
Plaintiff  was  willing  to  give  any  time  that  defendant  wanted, 
if  he  could  have  the  price  increased  by  the  addition  of  ten 
per  cent,  per  annum,  until  payment.  After  consultation 
as  to  the  best  means  of  carrying  out  their  bargain  so  as  to 
steer  clear  of  usury,  it  was  agreed  that  defendant  should 
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fix  the  time,  and  plaintiflT  the  price.  Defendant  said  he 
mnst  have  three  years,  plaintiff  said  he  must  then  have 
three  hundred  dollars  more.  Whereupon  a  hill  of  sale  v^^as 
drawn,  expressing  the  consideration  to  he  one  thousand 
dollars,  and  a  note  given  hy  the  defendant  to  the  plaintiff  in 
the  following  words.  "Three  years  after  date,  I  promise 
to  pay  H.  Thompson,  or  bearer,  thirteen  hundred  dollars, 
to  be  paid  at  such  times  as  I  please,  and  to  deduct  ten  per 
cent,  per  annum  aff  of  the  amount  paid  at  each  payment." 
Held  that  the  contract  was  usurious.  Thompson  vs.  Nesbit.  .73 

3.  After  the  facts  are  ascertained,  whether  a  contract  is 
usurious  is  a  question  of  law;  and  proof  that  the  agree- 
ment was  corrupt  is  not  necessary,  for  a  contract  may  be 
usurious  though  the  parties  did  not  know  that  it  was  con- 
trary to  law lb. 

VARIANCE. 

1.  Where,  in  an  action  on  a  sheriff's  bond  for  an  escape, 
the  declaration,  in  setting  out  the  names  of  the  plaintiffs  in 
the  ca.  sa.  alleged  the  name  of  one  of  them  to  be  George 
H.  Kelsey,  and  in  the  ca.  sa.  offered  in  evidence  the  letter 
H  in  his  name  was  omitted.  Held  that;  as  the  ca.  so. 
was  not  the  gist  of  the  action,  it  was  sufficient  to  set  out 
the  substance  of  it,  and,  therefore,  that  the  variance  was 

immaterial.     Kelsey  6^  Halstead  vs.  Rosborough 24 1 

Vide  Bill  of  Particulars. 

VENDORS. 

i.  At  the  common  law,  and  independently  of  the  vendue 
Act  of  1785,  4  Stat  672,  the  owner  of  goods  sold  at  auction 
may,  if  the  purchaser  fails  to  comply  with  the  termsof  the 
sale,  resell  the  goods  and  sue  for  damages  for  the  breach  of 
the  contract ;  and  as  he  does  not  proceed  under  the  Act  he 
is  not  required  to  follow  its  provision  by  giving  seven 
days  notice  of  the  re-sale.  The  notice  of  re  sale  should, 
however,  be  reasonable.     Boinest  vs.  Leignez .  .464 

2.  The  Act  gives  a  right  of  action  to  the  vendue  master, 
but  none  to  the  owner.     The  owner's  right  of  action  is  at 

the  common  law IK 

3.  Where  the  action  is  by  the  owner,  the  re-sale  does  not 
furnish  conclusive  evidence  of  the  damages,  as  it  does 
where  the  action  is  by  the  vendue  master  under  the  Act lb. 

4.  Where  the  terms  of  an  auction  sale  of  negroes  were 
"one  halt  cash,  the  balance  in  twelve  months,  and  that 
until  the  papers  were  perfected,  neither  cash  nor  interest 
would  be  required."  Jfleld^  that  this  was  notice  to  the 
purchaser  that  some  time  might  be  required  to  complete  the 
sale  by  the  delivery  of  titles,  and  that  a  tender  of  the 
negroes  and  titles  twenty  three  days  afier  the  sale  was 
within  a  reasonable  time - .lb 

5.  The  vendor  of  property  is  only  bound  to  furniah  a 
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good  title  to  the  property.     He  is  not  bound  to  tender  his 

own  title  if  the  right  of  property  is  in  another lb. 

Vide  Contract  to  purchase  Land. 

VENDUE  ACT.     Vide  Yendors,  1, 2,  3. 

VENDUE  MASTER.     Vide  Auctioneer.     Vendors,  1,  2. 

VESSELS,  OWNERS  OR     Vide  Owners  oj  Vessels. 

WAIVER 

1.  Where  an  order  requiring  the  plaintiff  to  give  secu- 
rity for  costs  or  be  nonsuited,  was  not  complied  with,  and 
the  defendant,  after  the  time  for  giving  th^  security  had 
expired,  pleaded  to  the  declaration — Held  that  Tbe  thereby 
waived  his  rights  under  the  order,  and  could  not  after- 
wards claim  the  non-suit.     Fonville  vs.  Rickey.^ 10 

Vide  Attachment,  2.     Practice,  1. 
WARRANTY. 

1.  Under  our  discount  law,  a  breach  of  warranty, 
whether  it  goes  to  the  whole  e^nsideration  or  only  a  part, 
may,  in  an  action  to  recover  the  price,  be  given  in  evidence 

in  mitigation  of  damages.     Carter  Sc  Harden  vs.  Walker 40 

2.  Assumpsit  for  money  had  and  received  will  not  lie 
by  the  purchaser  of  a  chattel  to  recover  back  the  price, 
until  the  contract  has  been  rescinded.  He  must  sue  on  the 
warranty. lb. 

3.  If  the  contract  has  been  rescinded,  the  purchaser,  if 
plaintiff,  should  recover  the  whole  price  paid ;  if  defendant, 
should  be  entirely  discharged • 1^ lb. 

4.  If  the  contract  has  not  been  rescinded,  then  the  pur- 
chaser should  only  pay  so  much  as  the  chattel,  in  its  un- 
sound state,  was  worth ;  or  if  it  was  of  no  value,  he  should 

be  entirely  discharged lb. 

5.  Where  the  contract  has  been  rescinded,  the  effect  of 
the  verdict  will  be  to  revest  the  title  in  the  seller,  who  will, 
it  seems,  be  liable  to  the  purchaser  for  the  expense  of  keep- 
ing the  chattel  afler  the  tender. , lb. 

6.  Where  a  purchaser,  after  tender  back,  exposed  the 
chattel  for  sale  at  public  auction  and  no  person  would  bid , 
Held,  that  it  was  not  conclusive  evidence  that  the  chattel 
was  of  no  value... -.-^--- • lb. 

7.  An  express  declaration,  by  the  vendor  of  slaves,  that 
he  warrants  nothing  but  the  title,  precludes  any  implied 
warranty  of  soundness.     Boinest  vs.  Leignez 464 

WATER  COURSES.     Vide  Ways  and  Water  Courses. 
WAYS  AND  WATER  COURSES. 

1.  To  give  a  right  of  way  by  prescription,  the  use  of 
the  way  must  be  continuous.  An  use,  therefore,  in  1819, 
cannot  be  connected  with  an  use  in  1 824,  so  as  to  give  such 
aright     Watt  vs.  Tra/pp « 136 

2.  The  mere  use  of  a  road  through  woodland,  will  not 
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give  a  right  of  way  by  prescription;  there  must  be  some 
notorious  assertion  of  right,  such  as  cutting  out  the  road, 
or  working  on  it  habitually — - » lb. 

3.  Defendant  purchased  land  which  was  subject  to  plain- 
tiff's right  to  a  grist  mill,  which  had  been  erected  previ(»us 
to  defendant's  purchase.  Defendant  built  another  mill, 
which  reduced  the  water  so  low  in  the  pond  that  plaintiff's 
mill  frequently  could  not  grind.  Held,  that  plaintiff's  right 
to  the  use  of  the  water  was  superior  to  that  of  the  defend- 
ant,  and  that  defendant  was  liable  to  the  plaintiff  in  an  ac- 
tion on  the  case  for  having  diverted  the  water  from  his  mill. 

Leggett  vs.  Kerton 166 

Vide  Prescription. 

WHARFAGE. 

1.  Although  it  is  the  custom,  in  Charleston,  for  factors 
shipping  goods  to  their  customers  in  the  country,  to  pay 
the  wharfage,  yet,  if  it  be  not  paid  by  the  factor,  it  may  be 
recovered  by  the  wharfinger  from  the  owner  of  the  goods. 
Fitzsimom  vs.  Milner ^ - -.370 

WILLS  AND  TESTAMENTS. 

L  When  a  testator  takes  possession  of  his  will  and  it 
cannot  be  found  among  his  papers  at  his  death,  the  law 
presumes  that  he  destroyed  it  animo  revacandL  This  pre- 
sumption, however,  is  one  of  fact  merely,  and  may  be  re- 
butted by  evidence  shewing  the  existence  of  the  will  at 
his  death.     Durant  vs.  Ashmore 184 

2.  If  the  capacity  of  a  testator  be  doubtful,  proof  of  in- 
structions or  reading  over  is  not  indispensable  to  the  va- 
lidity of  his  will,  but  it  may  be  established  on  other  evi- 
dence of  knowledge  and  assent  to  the  dispositions  which  it 
contains.     McNinch  vs.  Charles 229 

3.  Letters  of  the  testator,  written  before  the  will  was 
made,  held  to  be  competent  evidence  to  shew  the  assent  of 
the  testator  to  the  provisions  of  the  will*  * lb. 

4.  Testator  ana  his  wife  by  letters  promised  A.  B.  that, 
after  their  death,  she  should  succeed  to  what  property  they 
might  leave.  Testator  made  his  will  leaving  his  property 
to  his  wife.  Shortly  after  the  death  of  testator,  the  wife 
made  her  will  leaving  two  thirds  of  the  property  to  A.  B. 
and  then  died.  Held,  in  a  contest  as  to  the  validity  of  tes- 
tator's will,  that  the  will  of  the  wife  was  competent  evi- 
dance  for  the  executor,  to  shew  the  knowledge  and  assent 

of  testator  to  the  contents  of  his  will .^^ Ih. 

Vide  Evidence,  15,  16,  17. 
WITNESS.  Vide  Evidence,  1,3, 14,  17, 18, 21.  New  Trial,  3. 

Rule  of  Ciyurt 
WRIT. 

1.  It  is  essential  to  a  writ  that  it  have  the  seal  of  the 

court  and  be  signed  by  the  clerk.  Smith  vs.  Affcmassiefft..  .334 
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2.  Defendant's  attorney  accepted  aervice  of  a  paper,  is- 
sued by  plaintifTs  attorneys,  which  purporfed  to  be  a  writ 
in  assumpsit,  but  which  neither  bad  th«  seal  of  the  court 
nor  was  signed  by  the  clerk.  The  plaintiff  having  failed 
to  prosecute  the  matter  further,  held,  that  there  was  no  suf^ 
ficient  commencement  of  an  action  on  which  judgment  of 
nonpros,  could  be  entered-.-^ • — • lb. 
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ERRATA. 


for  "limitation"  read  "limitations". 
"    "plaintiff"        "    "defendant" 
"    •♦But"  "    "Beit" 

«(    "The  "    "Three" 

«    "to  sheriff"      "    "to  the  sheriff" 
"    "Whashington"  fcnd  "Whash."  read 

"Washington"     and  "Wash" 
"   "than"  read  "that" 
"    "that"     "     "than" 
"    "read"    "     "had" 

strikeout  "to^' 
«    "cressa"  read  "crassa" 
«   "cressa"    "     "crassa" 
«.   cc(^^»        u     Mgay"  . 

"    "sate"        "     "sale" 
"    "proper*'  "     "paper" 
"    "pursue"  «     "preserve" 

NMe.  The  words  marked  as  errata  at  pages  29,  67,  993. 456,  458,  468  and 
699,  are  printed  in  exact  conformity  with  ue  copies  placed  in  the  Reporter's 
hands.    They,  however,  are  clearly  errors  and  shotdd  be  correcied  as  above. 
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